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ND Caps Flaring Class Actions Against Gas Companies 

Law360, New York (June 06, 2014, 3:12 PM ET) -- A North Dakota federal 

judge recently dismissed a group of proposed class actions alleging certain oil 

and gas companies operating in the state underpaid royalties on natural gas 

flared from their operations.[1] Plaintiffs alleged the companies continued to 

flare long past the time period permitted by state law and sought payment of 

royalties on the flared gas. 

 

After a consolidated hearing on the companies’ motions to dismiss, the court 

held that plaintiffs had filed suit before properly exhausting their 

administrative remedies before the North Dakota Industrial Commission and 

thus the court was deprived of subject matter jurisdiction over the disputes. 

 

The North Dakota Industrial Commission is the state agency empowered with broad authority to 

regulate and administer oil and gas activities, including flaring. North Dakota law permits flaring for a 

one-year period from the date of first production and the Industrial Commission may grant exemptions 

after the initial period if a producer can demonstrate that gathering the gas is economically infeasible. 

According to the court, the commission is also the proper agency to determine: (1) whether gas is being 

flared in violation of state law and (2) the value and payment of royalties and taxes on improperly flared 

gas. 

 

Because natural gas pipeline construction understandably lags behind infrastructure associated with the 

oil boom, flaring in North Dakota has increased more than 50 percent in the past two years to levels 

previously unknown in the U.S. Contrasted with Texas, where less than one percent of natural gas is 

flared, in North Dakota 29 percent of production was flared last year. 

 

Given that oil and gas companies own a larger share of production than royalty owners, one would 

reasonably assume that if the flared gas could be gathered and put into the marketplace economically, 

the companies would do so. However, until pipeline construction catches up, it is likely to remain 

infeasible for companies to market gas produced at the well. 

 

The immediate impact of the rulings will be to require royalty owners who feel that natural gas is being 

improperly flared to petition the Industrial Commission for a hearing. This avenue would necessarily 
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foreclose class actions against oil and gas companies since the commission would review the 

circumstances of each petition on a case-by-case basis. 

 

Industry Efforts to Build-Out Pipelines 

 

Earlier this year, a task force composed of oil and gas companies operating in North Dakota announced 

efforts to capture nearly all flared natural gas by the end of the decade. In a report to the Industrial 

Commission, the task force indicated that, in the short-term, industry could improve the percentage of 

gas captured to 85 percent, and perhaps surpass 90 percent in six years. 

 

Industry plans to achieve greater rates of capture by speeding the construction of gas-gathering 

pipelines and processing plants, although accelerated construction schedules could be challenged by 

North Dakota’s notoriously short construction season. Further complications are presented by the fact 

that natural gas is selling for roughly one-third what it was five years ago, challenging the economics of 

pipeline construction. 

 

In order to help offset some of the challenges presented by natural gas prices, the industry task force 

recommended that the state help support the rapid build-out of pipelines and electric power 

transmission infrastructure through a mix of property tax credits, production tax credits and low interest 

loans. The task force also recommended creation of incentives to support increased local use of gas for 

fuels, petrochemicals and fertilizers. 

 

While industry has been generally supportive of capture efforts, state officials are quick to point out the 

benefits to state coffers. North Dakota produces more than 1 MMcf of natural gas a day and it is 

estimated the state foregoes nearly $1 million monthly in natural gas tax revenue due to the lack of 

infrastructure required to gather and process the gas in an economically feasible manner. 

 

State Regulation of New and Existing Production 

 

A first step toward achieving a greater capture rate of gas produced at the well was taken on June 1, 

with the Industrial Commission implementing regulations requiring oil and gas companies to submit a 

gas capturing plan with all new drilling permit applications. In addition, gas capture rules for existing 

wells are scheduled to be announced July 1. 

 

State law currently provides that after one year, if a company is unable to obtain an exemption to 

continue flaring based on economic infeasibility, flaring from the well must cease and the well must be: 

 capped; 
 connected to a gas gathering line; 
 equipped with an electrical generator consuming at least 75 percent of the gas; 
 equipped with a system that intakes at least 75 percent of the volume of gas and natural gas 

liquids for beneficial consumption by various means, such as fertilizer, liquid fuel and collection 
of propane and heavier hydrocarbons; or 



 

 

 equipped with other value-added processes approved by the Industrial Commission that reduce 
the volume or intensity of the flare by more than 60 percent. 

 
The new rules regarding gas capture are certain to factor into production strategies in North Dakota and 
it is not at all clear that impacts will be wholly beneficial for royalty owners. Although alternatives to 
pipelines for capturing gas, such as microturbine generators and small-scale liquefaction facilities, have 
made technological advances in recent years, there are still significant costs involved with all of the 
options. 
 
If, for example a well produces a marginal volume of oil compared to the volume of gas, the increased 
costs involved in capturing the gas at the wellhead might outweigh the value of the oil. Presented with 
such economics, a company would likely cap the well until such time as the economics of production 
change. 
 
—By Charles J. Engel III and Jeffrey H. Perry, King & Spalding LLP 
 
Charles Engel is a partner and Jeffrey Perry is an attorney in King & Spalding's Washington, D.C., office. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] A total of 14 suits had been filed by landowners against companies including ExxonMobil’s XTO 
Corp., ConocoPhillips Co.’s Burlington Resources Oil & Gas Co., and Hess Corp.  Thirteen of these cases 
were dismissed. 
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