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t is common for companies to share attorney 
work product with their outside auditors. In 
particular, auditors often request materials 
such as descriptions and summaries of ongoing 
litigation, minutes of meetings of special 

litigation and other committees, tax opinions, 
and reports regarding internal investigations. 
Practitioners who have not had to deal with 
this issue recently may operate under one of 
two misconceptions regarding the protection 
afforded to attorney work product that is shared 
with auditors: One camp may assume that any 
documents shared with an outside auditor 
automatically lose whatever protection they 
may have had; the other may believe that while 
attorney-client privilege is waived, the documents 
are still securely protected by the work product 
doctrine. The truth lies somewhere in between. 

While courts have long held that the 
attorney-client privilege is waived under such 
circumstances, the law in the U.S. Court of Appeals 
for the Second Circuit is not settled as to whether 
such disclosure abolishes the protection of the 
attorney work product doctrine. Even though the 
majority of decisions within the Second Circuit 
hold that disclosure to auditors does not destroy 
work product protection, the lack of binding 
Second Circuit precedent and an apparent intra-
circuit split leave the issue far from certain. 

The attorney-client privilege protects 
confidential communications between an attorney 
and client relating to a legal matter for which the 
client has sought professional advice, while work 
product protection safeguards materials prepared 
by an attorney in anticipation of litigation. Under 
most circumstances, the attorney-client privilege 
is waived when communications are shared 
with third parties. As such, it has been firmly 
established that voluntary disclosure of attorney 
communications to a company’s outside auditor 
generally waives the attorney-client privilege with 
regard to those communications.1 The majority 
of decisions within the Second Circuit, however, 
have held that such disclosure does not waive 
work product protection. This is because work 
product protection is sturdier and is waived 
only when disclosure substantially increases the 
likelihood that a possible adversary will obtain 
the information.2 In making this determination, 

courts often consider the presence of common 
interests between the work product transferor 
and transferee. If common interests are present, it 
is thought that the transferee is unlikely to share 
the work product with a potential adversary of the 
transferor, and courts usually find that protection 
has not been waived. 

The Supreme Court long ago characterized the 
role of an outside auditor as that of an independent 
“public watchdog”:

By certifying the public reports that 
collectively depict a corporation’s financial 
status, the independent auditor assumes 
a public responsibility transcending any 
employment relationship with the client…. 
To insulate from disclosure a certified public 
accountant’s interpretations of the client’s 
financial statements would be to ignore the 
significance of the accountant’s role as a 
disinterested analyst charged with public 
obligations.3

The proper construction of the auditor’s role 
and, specifically, whether a company’s outside 
auditor should be considered an “adversary” or 
a conduit to a potential adversary for purposes of 
the work product rule, lies at the heart of the split 
in jurisprudence within the Second Circuit. 

Conduit to Adversary

The issue of whether a company’s outside 
auditor should be viewed as a conduit to a 
potential adversary was considered in In re 
Pfizer Sec. Litig., a securities fraud action.4 The 

plaintiffs claimed that Pfizer failed to disclose the 
true extent of its financial exposure to tort claims 
involving a mechanical heart valve and sought 
documents drafted by Pfizer’s counsel evaluating 
the reserves for the heart valve litigations.5 The 
plaintiffs argued that Pfizer had waived work 
product protection because it had disclosed 
the reserve documents to its outside auditor. 
Noting that courts only find waiver if “disclosure 
substantially increases the opportunity for 
potential adversaries to obtain the information” 
and that “[d]isclosure of work product to a party 
sharing common interests is not inconsistent with 
the policy of privacy protection underlying the 
doctrine,” Judge Naomi Reice Buchwald disagreed: 
“Pfizer and [its auditor] obviously shared common 
interests in the information, and [its auditor] is 
not reasonably viewed as a conduit to a potential 
adversary.”6 

Nine years later, in Medinol v. Boston 
Scientific Corp. , the court took the view 
that a company and its outside auditor 
do not share common interests.7 Medinol  
brought claims against Boston Scientific 
regarding its licensing of a stent and sought 
the production of the minutes of a meeting at 
which Boston Scientific’s Special Litigation 
Committee reported the results of an internal 
investigation related to the stent. Since 
the minutes had already been disclosed to 
Boston Scientific’s outside auditor, Medinol 
argued that the report was no longer protected 
as work product. Explicitly departing from Judge 
Buchwald’s decision in Pfizer, Judge Alvin K. 
Hellerstein agreed, holding that the outside 
auditor’s “interests were not necessarily united 
with those of Boston Scientific; they were 
independent of them.”8 He also reasoned that 
even though sharing the work product may not 
substantially increase the risk that it would reach 
potential adversaries, the sharing did not serve a 
litigation interest and “did not therefore serve the 
privacy interests that the work product doctrine 
was intended to protect.”9

Intra-Circuit Split

Most courts in the Second Circuit have 
eschewed Medinol, deciding instead to follow 
Judge Buchwald’s analysis in Pfizer. For example, 
in Merrill Lynch & Co. v. Allegheny Energy Inc., 
an action brought by Allegheny Energy arising 
from it purchase of an energy commodities 
trading business from Merrill, Allegheny sought 
the discovery of two reports which were prepared 
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in the course of an internal Merrill investigation 
and disclosed to the company’s outside auditor.10 
Judge Harold Baer Jr. noted that courts must 
assess the “type of common interests the work 
product doctrine contemplates and whether a 
corporation and its outside auditors share any 
such interest.”11 

He determined that it was not necessary for 
the parties to share a litigation interest and found 
that the critical inquiry was whether the outside 
auditor “should be conceived of as an adversary or a 
conduit to a potential adversary.”12 Recognizing the 
intra-circuit split, Judge Baer elected to follow in the 
footsteps of Judge Buchwald. Specifically, he opined 
that to destroy work product protection documents 
must be shared between parties in a “tangible 
adversarial relationship,” and he concluded:

[A]ny tension between an auditor and a 
corporation that arises from an auditor’s need 
to scrutinize and investigate a corporation’s 
records and book-keeping practices simply 
is not the equivalent of an adversarial 
relationship contemplated by the work 
product doctrine. Nor should it be. A business 
and its auditor can and should be aligned 
insofar as they both seek to prevent, detect, 
and root out corporate fraud.13 

Judge Baer further noted the auditor’s professional 
obligation to keep all communications confidential 
and the strong public policy reasons to incentivize 
corporations to share critical self-analyses with 
their auditors as further rationales for his finding 
of non-waiver. 

Finding No Waiver

Several recent decisions in the Southern and 
Northern Districts have bolstered the case against 
waiver. In Int’l Design Concepts Inc. v. Saks Inc., for 
example, the defendant Saks enlisted a law firm 
to conduct an independent internal investigation 
to assess the magnitude of a litigation threat, the 
results of which were disclosed in a report sent to 
Saks’ outside auditor.14 The plaintiff International 
Design argued that Saks waived work product 
protection by disclosing the report to its auditor. 
Relying extensively on Merrill Lynch in holding 
that work product protection was not waived, 
Judge Peter Kevin Castel found that Saks and its 
auditor were united in their quest to root out fraud 
and therefore, they were not adversaries. He also 
stressed that the auditor was obligated to keep 
the report confidential. 

Similarly, in Vacco v. Harrah’s Operating 
Co. Inc., Judge David Peebles rejected the 
plaintiffs’ argument, based on Medinol, that 
litigation summaries disclosed to the company’s 
outside auditor were not protected because 
of the “potentially adversarial nature of that 
relationship.”15 In so holding he decided to follow 
the majority, noting that most courts which have 
addressed the issue have rejected Medinol. 

Although the Second Circuit has not squarely 
decided this issue, dicta from one 1998 decision—
decided in between Pfizer and Medinol—provides 
support for the non-waiver school. In United 
States v. Adlman, the court addressed whether 
a study prepared for an attorney assessing the 
likely result of an expected litigation was eligible 
for protection as work product if the purpose 
of making the study was to assess a business 
transaction, which, if undertaken, would likely 
give rise to the litigation.16 

The court, in a decision authored by Judge 
Pierre N. Leval, answered in the affirmative. In 
coming to its ultimate conclusion, the court 
considered three hypothetical fact situations 
and found that work product protection would 
attach in the following scenario: “[A] company’s 
independent auditor requests a memorandum 
prepared by the company’s attorneys estimating 
the likelihood of success in litigation and an 
accompanying analysis of the company’s legal 
strategies and options to assist it in estimating 
what should be reserved for litigation losses.”17 

Although it is dicta, the Second Circuit’s 
analysis in Adlman was cited by Magistrate Judge 
James Francis to support non-waiver in American 
Steamship.18 The defendant Alcoa, relying on 
Medinol, sought disclosure of two opinion letters 
assessing the adequacy of loss reserves, which 
were disclosed to American Steamship’s outside 
auditor. The court “respectfully decline[d] to 
follow Medinol, however, because it appears 
to be directly in conflict with Adlman. In the 
example from Adlman cited above, the opinion 
was provided to an independent auditor, and yet 
the Second Circuit did not suggest that any waiver 
might have occurred.”19 

‘Hatfield’ Case

Based on the majority of district court decisions 
finding non-waiver and the Second Circuit’s 
decision in Adlman, one might be lulled into 
believing that there is little risk that attorney 
work product provided to an outside auditor 
will be subject to disclosure. As recently as this 
year, however, a decision in the Eastern District 
of New York showed that Medinol is still alive 
and kicking.20 

In United States v. Hatfield, counsel retained a 
consulting firm to provide its corporate client with 
accounting services in preparation for its public 
filings. The results of the consultant’s work were 
shared with the company’s outside auditor. It is 
important to note that the court determined that 
the work at issue was not subject to work product 
protection because the consultant was not retained 
by the attorney pursuant to a Kovel relationship 
(i.e., the consultant was not employed to help the 
attorney to better understand the accounting at 
issue, but instead worked principally to assist 
the outside auditors with corporate accounting 
work).21 Rather than stopping here, however, the 
court opined that even if the work had been subject 
to work product protection, such protection would 
have been waived because the work was disclosed 
to the company’s outside auditor. 

Citing extensively to Medinol, the court 
reasoned that although the outside auditor’s 
interests were not “necessarily adversarial” to 
the company, the outside auditor “was—at a 
minimum—‘not allied in interest’ and did not 
share ‘litigation objectives in common’ with 
them.”22 Moreover, the outside auditor was 
always “potentially adverse” because there was a 
possibility that it could have revealed fraudulent 
activity.23 Therefore, the court held that “[s]
haring potentially inculpatory information with 
an entity dedicated to uncovering financial 
irregularities is entirely inconsistent with the 
‘zone of privacy’ that ‘underlie[s] the work 
product doctrine.’ Moreover, it ‘substantially 
increase[d] the opportunity for potential 
adversaries’ to obtain it.” Like the Medinol 
decision, the court’s opinion did not address 
the Second Circuit’s dicta in Adlman.24 

Conclusion

Despite the holding in Hatfield, the majority 
of cases in the Second Circuit—as well as the 
Second Circuit’s own dicta—stand for the 
proposition that work product disclosed to an 
outside auditor retains its protection. Therefore, 
practitioners have a solid basis for asserting 
the work product doctrine as to materials 
provided to auditors. Nevertheless, cases like 
Hatfield and Medinol leave enough uncertainty 
so that attorneys who have reason to believe 
their work product may be shared with their 
client’s auditors should never assume that it 
will be protected. 
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One camp may assume that any 
documents shared with an outside 
auditor automatically lose whatever 
protection they may have had; 
the other may believe that while 
attorney-client privilege is waived, the 
documents are still securely protected 
by the work product doctrine. The truth 
lies somewhere in between.


