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Commercial Energy Disputes Overview 
 
As a commercial litigator, I represent clients in the energy industry who find 
themselves in business disputes, either as plaintiff or defendant in court, or 
as a claimant or respondent in arbitration. Energy disputes often arise from 
contracts that form the basis of an energy-related project. These agreements 
might include power purchase agreements, gas supply agreements, 
concession agreements, operation and maintenance agreements, and 
insurance policies (including performance standards and political risk). One 
or more parties to the dispute may be a governmental entity (which may 
implicate different laws), or the parties may be from the private sector. In 
this context, an energy dispute is similar to other commercial disputes that 
arise from contractual agreements. Nevertheless, energy disputes involve 
issues, terminology, and customs that are often unique to the energy 
industry, and a lawyer representing a client in a commercial energy dispute 
must be experienced with this industry if he or she is to be effective. 
 
The terms of the contract from which the energy dispute arises normally 
will dictate the governing law and forum. Arbitration sometimes is 
particularly attractive to contracting parties who come from different 
countries. 
 
Most commercial disputes, including those concerning energy matters, are 
settled prior to the trial or ultimate arbitration hearing on the merits. It is 
said that less than 5 percent of all commercial disputes proceed to an 
ultimate trial or arbitration hearing. Energy clients are in business to make 
money, not to devote time and money unnecessarily through protracted 
legal proceedings. I find that favorable settlements come from a position of 
strength. In this regard, it is important that the lawyer handling the case 
have substantial and real experience conducting an actual trial or arbitration 
proceeding. Many seasoned and senior litigators are quite talented at pre-
trial matters such as strategy, brief writing, and discovery tactics. But 
because so many cases settle, these same lawyers have little or no actual 
experience conducting a trial or arbitration, which includes direct and cross-
examination of witnesses. As the scheduled date for trial or hearing 
approaches, a client whose lawyer is not perfectly comfortable in a trial or 
arbitration hearing setting normally will be somewhat less aggressive during 
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settlement discussions. Of course, if the case does not settle, the client who 
is represented by counsel who has substantial trial and arbitration hearing 
experience will have an advantage over one that does not. Sophisticated 
energy companies know this, and they select legal counsel accordingly. 
 
Clarity of Contract 
 
There is one significant energy-related issue that transcends the rest, and 
this is the clarity of the contract. Disputes sometimes arise when events 
transpire within the contractual relations that were not contemplated by the 
parties at the time they drafted their agreement. Similarly, disputes arise 
when the terms of the contract are ambiguous, and the ambiguity has a 
financial impact on the ultimate performance of the contract. If a contract 
becomes less profitable (or unprofitable) for a party, contract language that 
appeared clear earlier comes under scrutiny. If the language is not perfectly 
clear on the relevant issue, a dispute likely will arise. The key, of course, is 
clarity at the outset. Clarity of contract includes recognition by the contract 
drafters that the person or persons who ultimately will decide a dispute 
likely will not be an expert on energy industry issues. Terms that are familiar 
to industry participants will be foreign to decision-makers when a dispute 
goes to trial or arbitration hearing, and different interpretations of the term 
may be advanced at trial or arbitration. Where possible, drafters of contracts 
should be sensitive to this fact and choose language with requisite 
specificity to avoid alternative interpretations. 
 
Cost/Benefit Analysis 
 
Litigation and arbitration of energy disputes involves risk. There is no 
guarantee of outcome. Clients are not experts at assessing this risk—that is 
what they pay me to do for them, and it is an important task that I perform 
as early in the case as possible. I work hard at the outset of a case to gain a 
good understanding of the documents, facts, and law from the perspective 
of my client and my adversary. From this I try to provide my client with a 
reasonable assessment of the likely outcome of the case. Of course, this is 
not an exact science, and certain facts may not be known until a later stage 
of the case. In that eventuality, I may not be able to provide an early 
assessment, or my initial assessment may change. But normally I can get a 
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very good sense of a case early on. I often provide this preliminary 
assessment in terms of a percentage. For example, one of my clients 
recently was accused of breaching a power purchase agreement, and the 
plaintiff claimed many millions of dollars in damages. I advised the client 
that based on my preliminary review of the facts and law, the client had a 70 
percent probability of success in an ultimate trial of the matter. By success I 
meant the client would pay no damages because it did not breach the 
contract as alleged by the plaintiff. I also provided a rough estimate of the 
legal fees and costs (as well as the fees of expert witnesses) to bring the case 
through a trial. 
 
With this information, the client was able to perform a cost/benefit analysis 
of litigating the dispute versus attempting to settle the dispute early in the 
process. It also provided the client with a good framework within which to 
determine its settlement offer. The client understood and considered that it 
had a 30 percent chance of paying a substantial money judgment (and that 
legal and expert fees would be incurred along the way), and the client made 
a fair settlement offer that included all estimated legal and expert costs plus 
a premium associated with the 30 percent risk of loss. The plaintiff rejected 
the offer. We proceeded through document exchange, depositions, and 
other discovery, and no additional material facts were revealed. The client 
repeated its settlement offer, and it was again rejected. We tried the case to 
a jury and won. The total cost to the client was legal and expert fees—not 
the previously offered premium. That is the way a cost/benefit analysis 
should work. The client made the right cost/benefit decision at each step in 
the process and reaped the financial reward of prudent business decisions, 
based on early legal advice that looked well forward. 
 
Knowledge 
 
In order to advise the client with a litigation/arbitration cost/benefit 
analysis, and to effectively represent the client if the case does not settle, I 
stay abreast of trends in the energy industry. I do this mainly by staying 
close to my clients and advising them periodically on various issues that 
arise. I find that this helps keep me abreast of the industry. Having active 
cases helps one to stay current. In addition to staying active in work itself, I 
also keep current on industry issues through membership in industry legal 
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groups, attending seminars, and reading industry publications. My firm has 
an e-mail publication system that includes a group of people who do related 
work, and who receive recent case rulings and developments by periodic  
e-mail messages. This helps keep us informed of new developments and 
decisions. 
 
Settlement Negotiations 
 
In my profession as a commercial litigator/arbitrator, negotiations take 
place in a dispute setting. I do not negotiate contracts the way a 
transactional lawyer does, but I do negotiate on behalf of my clients 
throughout the litigation or arbitration process. In litigation and arbitration, 
there are negotiations over many things, such as which documents you 
agree to produce to the other side, the number of depositions (and the 
individuals from the client organization who will be subject to deposition), 
and potential settlement of the case. My strategy for negotiating settlement 
of the case is to know the law and the facts, because knowledge is power. It 
is essential to present your position during settlement talks clearly, precisely, 
and effectively, and then counter the opponent’s points clearly and 
concisely. This is particularly important if my opponent’s client is 
participating in the settlement discussions, such as during a mediation. This 
may be the first time the opponent’s client is made aware of the facts and 
issues favoring our side. 
 
At the same time, however, it is never possible to win every point. I like to 
go into a negotiation and disarm the opposing side by conceding points. 
Throughout the negotiation and discussion process, I slowly acknowledge 
and concede, while I simultaneously stress the important points that tilt the 
balance in my favor. I think there is a good credibility and sense of power in 
this. 
 
The hardest point on which to find a middle ground with the other side in 
settlement, and sometimes even your own client, is almost always money. 
Most people do not care, in principle, which party is right or wrong; they 
just want their money. I find that in negotiations it is usually not too 
difficult to get the other side to appreciate their weaknesses, and we can 
appreciate our own. The difficulty lies in getting from the last offer made to 
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the settlement the client is really looking for. I believe this is a function of 
creating a heightened perception of risk in the mind of the other party. The 
art of the negotiations at this point in the process is convincing the other 
lawyer (and client) that my client and I are fully prepared to go to trial or 
arbitration hearing. This is not a bluff. The other side will sense this 
conviction, because it is real. From there, I further try to impress on the 
opponent that if the case does proceed to trial or arbitration hearing, we 
will win and he or she will lose. This approach sounds basic and simple, 
because it is. 
 
Advice to Clients 
 
One piece of important advice I give clients is that its commitment and 
close involvement in the litigation or arbitration will increase the likelihood 
of success. In the end, a trial or arbitration comes down to witness 
testimony. Effective witnesses win cases, and ineffective witnesses lose 
cases. A corporation must make its employees and potential witnesses 
available to work with the lawyers at length to prepare the case. The 
employees have insights into the business that the lawyer lacks, and the 
employees will educate the lawyer as to the facts. The lawyer, on the other 
hand, will teach and bond with the witness. The more time they spend 
together, the better the witness is likely to perform at trial. I have seen time 
and time again that clients who actively participate in the litigation reap the 
reward in a favorable verdict. A client who is unable or unwilling to 
dedicate significant time to a litigation or arbitration matter should factor 
that into settlement decisions. 
 
 
Edward Kehoe is a partner in the New York litigation group of King & Spalding 
LLP. He has significant experience representing clients in a wide variety of business 
litigation matters, specializing in disputes between parties in the energy and oil and gas 
industries. Mr. Kehoe regularly represents clients in federal and state court actions, in 
arbitrations, and before governmental bodies. Clients also rely upon Mr. Kehoe to provide 
strategic advice for effective and efficient resolution at early stages of a dispute, and to 
conduct internal investigations when necessary. 
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Mr. Kehoe has been a frequent lecturer on business litigation issues. He has spoken at the 
Third Annual Power Industry Forum in Amelia Island, Florida; the King & Spalding 
Executive Briefing Luncheon at the Waldorf Astoria in New York City; the Eleventh 
Annual Fall Conference of the Independent Power Producers of New York in Albany, 
New York; and the Seventeenth Annual National Conference of Bankruptcy Judges in 
San Diego, California. 
Mr. Kehoe, a native of Mahopac, New York, received a bachelor’s degree in accounting 
from Lehigh University in 1987. At Lehigh, he was an NCAA all-American track 
runner, and he received the university’s award as the outstanding scholar and athlete. Mr. 
Kehoe received his J.D., cum laude, from St. John’s Law School in 1990 and was a 
member of the St. John’s Law Review. Before joining King & Spalding in 1993, Mr. 
Kehoe was with the firm of Skadden, Arps, Slate, Meagher & Flom in New York. He 
is admitted to practice in the federal and New York state courts, and before the U.S. 
Court of Appeals, District of Columbia Circuit. 
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Inside the Minds 
The critically acclaimed Inside the Minds series provides readers of all 
levels with proven business intelligence from C-Level executives (CEO, 
CFO, CTO, CMO, Partner) from the world's most respected companies. 
Each chapter is comparable to a white paper or essay and is a future-
oriented look at where an industry/profession/topic is heading and the 
most important issues for future success. Each author has been carefully 
chosen through an exhaustive selection process by the Inside the Minds 
editorial board to write a chapter for this book. Inside the Minds was 
conceived in order to give readers actual insights into the leading minds 
of business executives worldwide. Because so few books or other 
publications are actually written by executives in industry, Inside the 
Minds presents an unprecedented look at various industries and 
professions never before available.  



 

 

 

 

 

 

 


