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I. INTRODUCTION 
 
 In an effort to address continuing legal developments and changing industry practices, the 
Association of International Petroleum Negotiators (“AIPN”) is committed to the periodic 
improvement of its model forms.  With this commitment in mind, in January 2001, the AIPN 
began the process of revising the AIPN Model Form International Operating Agreement for the 
second time since the document’s inception.1  The process took approximately eighteen (18) 
months, and involved a number of meetings and drafts before the final version was completed.  
Eased by the first time use of “extranet” communication via the Internet, the final product, the 
2002 Model Form International Operating Agreement (the “Model Form”), reflects the efforts of 
over 90 AIPN JOA Revision Committee members (the “Revision Committee”) on virtually all 
continents, as well as the valuable contribution of many other AIPN members.2 
 
 The AIPN first released its Model Form International Operating Agreement in 1990 (the 
“1990 Version”).  The 1990 Version was subsequently revised in 1995, which revision is often 
referred to as the 1995 Model Form International Operating Agreement (the “1995 Version”).   
Because the underlying philosophy of the AIPN in the drafting of the Model Form International 
Operating Agreement is to provide a flexible document that encourages the exploration and 
development of hydrocarbons in the international context, it was important for the Revision 
Committee to first receive comments and input from those business and legal professionals who 
have negotiated and implemented operations under an international joint operating agreement, 
whether the 1995 Version or otherwise.  In January of 2001, AIPN members received an e-mail 
survey relating to their experience with the 1995 Version and other joint operating agreements 
(the “Survey”).  This questionnaire focused on the following issues:  

•  How often has the 1995 Version been used to document joint operations in the 
international context and the reasons why the 1995 Version may not have been used;  

                                                 
1  There are a number of articles worth reading for background information and insights into the Model Form, 
the 1990 Version, and the 1995 Version.  See generally S. Murphy & D. Asmus, AIPN Model Form International 
Operating Agreement – A Practical Approach to Drafting Issues, SHORT COURSE ON INTERNATIONAL OIL & GAS 
LAW, CONTRACTS AND NEGOTIATIONS (2002); Michael D. Josephson, Fundamentals of International Operating 
Agreements, 53 INST. ON OIL & GAS L. & TAX’N 1 (2002); David Asmus, The 1995 Model Form International 
Operating Agreement, 14 J. ENERGY & NAT. RESOURCES L. 144 (1996); and Andrew Derman, International Oil and 
Gas Joint Ventures: A Discussion with Associated Form Agreements, A.B.A. SEC. ON NAT. RESOURCES, ENERGY, 
AND ENVTL. L. MONOGRAPH SERIES NO. 16 (1992).   
2  Clearly, the ease of communication over the internet has helped advance the AIPN’s goal of improving the 
global reception of its model forms.  The 2002 Revision Committee participants came from over twenty countries, 
compared with members from only six countries participating in the preparation of the 1995 Version.   
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•  Which law is most commonly chosen to govern the 1995 Version or other joint 
operating agreements (“JOAs”);  

•  Which provisions in the 1995 Version or other JOAs are considered most difficult to 
negotiate or revise; 

•  Whether members have been involved in a dispute (arbitration, litigation or 
otherwise) over a provision in the 1995 Version or other JOA, and if so, which 
provision was disputed; and 

•  Whether there are provisions in the 1995 Version the Revision Committee should 
consider revising or whether there are omitted provisions that should be included. 

 Responses to the Survey3 revealed a strong global acceptance of the 1995 Version, with 
some hesitance to the form’s use in French speaking Africa and Australia.  Moreover, in cases 
where the 1995 Version was not directly used, its provisions were quite often borrowed upon and 
incorporated into the parties’ JOAs.  The Survey also confirmed the belief that few disputes have 
arisen under the 1995 Version and that, for now, English law4 is widely considered the neutral 
choice (with Texas and New York law being chosen less often than once thought).  Thus, if 
nothing else, the Survey affirmed the efforts and contribution of the draftsmen to the prior 
versions.   
 

However, notwithstanding the 1995 Version’s global acceptance, several improvements 
were suggested by those who responded to the Survey.  In response to these comments and other 
suggestions that were offered, the Revision Committee made significant revisions to the 1995 
Version in the areas of Operator Personnel and Authority, HSE, Budgets, Exclusive Operations, 
Default, Hydrocarbon Disposition, Transfers, Venture Information and Dispute Resolution.  The 
Revision Committee also endeavored to make the Model Form a more “international friendly” 
document.  For example, conspicuous language (included in prior drafts for reasons mainly 
attributable to Texas law) was removed, and certain provisions were adapted to conform to 
international conventions (e.g., the anti-bribery provision) instead of U.S. law.  Also, LIBOR for 
U.S. deposits was tied primarily to the Financial Times rather than the prior benchmark of the 
Wall Street Journal.  In addition, the draftsmen sought to shorten, where possible, the structure of 
the Model Form by limiting or deleting alternatives or options not often used.5  The Revision 
Committee also sought to simplify and clarify language by inserting interpretive phrases (e.g., 
including . . .), and revisiting some of the 1995 Version’s definitions.  For example, some key 

                                                 
3 Additional information concerning the Survey responses may be obtained by contacting Philip Weems at 
(713) 276-7373 or via e-mail at pweems@kslaw.com. 
4  A useful but somewhat dated commentary on JOA practice under UK law is Taylor and Winsor on Joint 
Operating Agreements, FT Law & Tax (1992).   
5 The model form international joint operating agreement was criticized in an Oil and Gas Journal article as 
having a “smorgasbord of options” which fails to establish or legitimize any one standard for the international 
petroleum industry.  McArthur, Leitzinger & Ridlehoover, Special Report: Balance Needed In Operating as 
Industry’s Center of Gravity Shifts to State Oil Firms, 43 OIL & GAS JOURNAL 74 (Oct. 23, 2000).  These critics, 
who do not specifically reference the 1995 Version, go on to state that “[b]y not providing an approved solution, the 
[95 Version] misses the opportunity to impose tested standards on parties new to the industry.”  Id.  In our opinion, 
this critique is unsound because, while the Model Form goes far in adopting a standard JOA approach in many 
respects, no “one size fits all” solution in the international context is always possible or appropriate. 
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definitions were added (e.g., Consequential Loss, Environmental Loss, Dispute, 
Laws/Regulation) and other definitions were moved into the Article where used to improve 
readability.  Many drafting notes were also added throughout the document to ease the use of the 
form and draw the negotiators’ attention to notable legal issues. 
 
 In its efforts to render the Model Form a more international friendly agreement, the 
Revision Committee felt it appropriate to provide civil law guidance notes (the “Guidance 
Notes”) to be used in connection with the drafting of joint operating agreements in civil law 
jurisdictions.6  The Guidance Notes facilitate the global acceptance of the Model Form, 
confirming for the AIPN, subject to the precautions provided therein, that no major problems 
arise from using the Model Form in civil law jurisdictions.  Although notable similarities exist 
among civil law jurisdictions in relation to the law applicable to JOAs, many important 
differences exist.  As a result, the Guidance Notes do not comprehensively address all relevant 
civil law jurisdictions; they instead focus on key issues, including Operator’s rights and duties, 
Exclusive Operations, Default, Transfers of Interest, and others.  For example, the Guidance 
Notes stress that civil law generally does not recognize the distinction between “beneficial (or 
economic) interest” and “legal interest,” and the concepts of fiduciary duty and trust.  The 
Guidance Notes propose alternative language where these legal concepts or principles are 
employed in the Model Form.  Additionally, the Guidance Notes direct attention to some 
possible civil law variations, most notably the exculpatory and indemnification provisions, 
preemptive rights, powers-of-attorney and collateral.  
 
 The discussion below highlights the major changes to the 1995 Version, followed by an 
outline of some less significant revisions of note and some pending issues which may be 
addressed in a subsequent revision to the Model Form.  For convenience, defined terms used in 
the Model Form will be given the same meaning herein, and references to Articles are to those in 
the Model Form as well. 
 
II. MAJOR REVISIONS 
 
 A. Secondment (Article 4.3) 
 
 Article 4.3 of the 1995 Version, relating to the personnel used by the Operator in the 
conduct of Joint Operations, initially gave rise to somewhat animated discussions amongst the 
participants in the Revision Committee.  The concept of a “project team,” pursuant to which 
Operator and Non-Operator personnel plan and conduct designated Joint Operations and bear 
joint responsibility to the Operating Committee was discussed, but ultimately rejected as 
fragmenting the Operator’s responsibilities and diluting overall accountability.  However, the 
concept of Secondment wherein Non-Operator personnel with particular expertise and 
experience are integrated into the Operator’s organization for the limited purpose of conducting a 
particularly complex Joint Operation was accepted as being a way to enhance the Operator’s 
technical capabilities without diluting overall accountability and the Operator’s responsibility for 
Joint Operations.  Secondment also enables the Non-Operator providing the Secondee to be 

                                                 
6 See Guidance Notes for the Drafting of an International Operating Agreement in the Context of a Civil Law 
Jurisdiction (2002) (available through the AIPN). 
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compensated under the typical cost recovery fiscal regime that is the hallmark of most 
international host government contracts. 
 

Secondment of Non-Operator personnel is now addressed in the Model Form in two of  
three alternatives under Article 4.3.  The first alternative does not authorize the Operator to use 
Secondees.  The second alternative does, but without imposing on the Parties any procedure to 
propose Secondment or select Secondees.  The third alternative sets out detailed procedures with 
various options with respect to the level of the Operator’s discretion to select and integrate Non-
Operator Secondees into the Operator’s organization.  However, even in this third alternative, 
Secondment is limited to situations requiring particular expertise on projects that are technically, 
operationally or economically challenging.  Consequently, Secondment is not designed for the 
purpose of providing a Non-Operator with the systematic means to obtain more information 
from, or oversight of, the Operator.  Rather, the underlying rationale is to enable the Parties to 
draw upon the personnel resources of Non-Operators in order to more effectively conduct 
complex Joint Operations.  The fact that Secondment may result in Non-Operators obtaining 
earlier insights into the planning and conduct of Joint Operations is really an unintended 
consequence that, in the opinion of the Revision Committee, is outweighed by the operational 
efficiencies created by the Secondment for such challenging projects. 

 
 The detailed procedure under the third alternative was broken down into four steps: (i) 
the Operator’s decision on the scope of the proposed Secondment; (ii) the Operating 
Committee’s decision on funding, based on the estimated cost of the proposed Secondment; (iii) 
the Non-Operators’ nomination of prospective Secondees; and (iv) the Operator’s selection of 
Secondees.  The Model Form provides that each Party may propose a Secondment, and there are 
alternatives with regard to the Operator’s discretion to accept or reject such a proposal (i.e., the 
Operator’s sole discretion versus a reasonableness test based on a limited list of factors).7  
Following the Operator’s approval, the authorization of the Secondment will ultimately rest with 
the Operating Committee, which signs off on the Secondment budget.  Accordingly, the cost of a 
Secondee under the Model Form will be charged to the Joint Account only to the extent such 
cost is within an approved Work Program & Budget.  Once a Secondment is approved by the 
Operator and authorized by the Operating Committee, each Non-Operator may propose a 
candidate for the Secondment position.  The Model Form provides again for alternatives with 
regard to the Operator’s discretion to select the Secondees (the Operator’s sole discretion versus 
the best qualified person, if any).   
 
 The final aspect of Article 4.3 concerns the limitation of liability for a Secondee.  The 
general rule under Article 4.6 of the Model Form is that absent the Gross Negligence/Willful 
Misconduct of the Operator’s Senior Supervisory Personnel the Operator has no liability, except 
as a Party to the extent of its Participating Interest.  However, if the Operator’s Senior 
Supervisory Personnel engage in Gross Negligence/Willful Misconduct, then the Operator has 
liability in excess of its Participating Interest share.  In the circumstance where a Secondee is 
designated as Senior Supervisory Personnel of the Operator, Article 4.3 sets out three alternative 

                                                 
7 Under the reasonableness test, the Operator cannot reject the proposed Secondment without considering the 
Secondment proposal in light of the expertise and experience required for the relevant Joint Operation, the expertise 
and experience of the Operator’s personnel, and the potential benefits of the Secondment to the conduct of Joint 
Operations. 
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allocations of liability for the Secondee’s Gross Negligence/Willful Misconduct: (i) to the 
Operator, (ii) to the Non-Operator who is providing the Secondee, or (iii) to the Joint Account.  
However, Article 4.3 does not specifically address the circumstance where a Secondee is not 
designated as Senior Supervisory Personnel.  Consequently, it is conceivable that the Non-
Operator employer of the Secondee and the Secondee himself may be liable for the Secondee’s 
mere negligence absent some modification to definition of Indemnitees under Article 4.6.  In 
hindsight, this oversight will need to be dealt with in a subsequent revision to the Model Form, 
since the Secondee and its Non-Operator employer should not be disparately treated from the 
Operator in the conduct of Joint Operations. 
 

The terms and conditions of the Secondment are to be set out in separate agreements: one 
between the Operator and the Secondee, and the other between the Operator and the Non-
Operator providing the Secondee.  In September 2002, the AIPN approved the Model Form 
Secondment Agreement.  Under the Model Form Secondment Agreement the Operator engages 
the Non-Operator providing the Secondee as a third party service vendor. The provisions of the 
Model Form Secondment Agreement are similar to provisions in most service contracts.  As one 
might expect, the Model Form Secondment Agreement sets forth the services to be furnished by 
the Secondee, the billing rate, the cost allocation and payment scheme, the allocation of liability, 
indemnity, confidentiality, term and termination, a dispute resolution provision, etc.  

 
The dominant concept of Secondment is that throughout the duration of the Secondment 

the Secondee is clearly working under the direction and control of the Operator, but remains an 
employee of the Non-Operator.  As a consequence, the Operator does not have the authority to 
reward or discipline the Secondee.  However, the Secondment may be terminated before its 
expiration, but only for certain defined reasons.  

 
Unless the Operator expressly undertakes the duty to provide certain benefits (such as 

accommodation, meals, transportation, living expenses etc.) such benefits are by default to be 
provided by the Secondee’s employer.  In addition, the Secondee is required to not disclose any 
confidential information obtained in the course of the Secondment; however, in recognition of 
the fact that the Secondee continues as an employee of a Non-Operator, the Secondee is 
permitted to disclose to his or her employer confidential information pertaining to the Joint 
Operations for which he or she is seconded (but only to the extent such Non-Operator is entitled 
to receive such information under the JOA).  

 
The Model Form Secondment Agreement has as an optional attachment, a Model Form 

Secondee Agreement.  The Model Form Secondee Agreement confirms directly with the 
Secondee his or her status in the Operator’s organization, and the Secondee’s duty of 
confidentiality with respect to the Joint Operations on which he or she is working.  Note that 
while the Secondee is permitted to disclose confidential information concerning the subject 
matter of the Secondment to his or her employer, the Secondee has a duty to not disclose to any 
Party, including the Secondee’s employer, any business opportunities or other information which 
would be prejudicial to the Operator’s interests. 
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 B. Operatorship (Article 4) 
 
 In addition to expanding provisions pertaining to Operator Personnel under Article 4.3, 
the Revision Committee made a number of other revisions of note to Article 4.   
 
 Consistent Standard of Care.  In an effort to clear up ambiguities regarding the standard 
of care owed by an Operator in connection with Joint Operations, the Model Form refers 
consistently to the “good and prudent practices generally followed by the international petroleum 
industry under similar circumstances.”  This standard now also applies to the Operator’s 
obligation to exercise due care with respect to the handling of funds.   
 

Non-Operator Information.  Revisions were also made to further ensure that Non-
Operators have the right to receive key Joint Operations’ data and reports.   Non-Operators who 
wish to receive all reports submitted by the Operator to the Government or other Joint 
Operations’ studies and reports may wish to delete the limiting phrase “as requested by a Non-
Operator” at the beginning of Article 4.4(A)(9).  
 
 Operator’s Liability.  As stated above, the general rule under Article 4.6 of the Model 
Form is that absent the Gross Negligence/Willful Misconduct of the Operator’s Senior 
Supervisory Personnel the Operator has no liability except to the extent of its Participating 
Interest.  In 2001, commentators in the AIPN Advisor confronted the issue as to whether the 
wording of the gross negligence threshold in Article 4.6 of the 1995 Version acts to shield the 
Operator from liability vis-à-vis its co-venturers for the Operator’s breach of the JOA.8  Some 
draftsmen are of the view that the Operator should be liable for any breach of contract, although 
each individual breach may not be regarded as a grossly negligent act.  While several members 
of the Revision Committee agreed that a potential issue exists in this regard in the Model Form, 
there was no consensus on appropriate replacement language.  Although the Revision Committee 
left Article 4.6 unchanged, it was recognized that negotiators may wish to revise Article 4.6 to 
confirm that the limitation provisions do not apply to claims between the Parties. 
 
 In addition, some definitions relevant to Article 4.6 were expanded, such as the definition 
of Indemnitees in Article 4.6(B).  The revision to this definition now clarifies that employees of 
the Operator and its Affiliates are also included (while 1995 Version definition referred solely to 
the Operator and its Affiliates and their respective directors and officers).  An alternative was  
added to the definition of the Operator’s Senior Supervisory Personnel that may trigger the 
Operator’s liability for Gross Negligence/Willful Misconduct.  The 1995 Version counted three 
alternative categories of Senior Supervisory Personnel, namely, Field Supervisor, Facility 
Manager and Resident Manager.  In the Model Form, the category of Resident Manager and 

                                                 
8 See Murphy and Sutcliffe, The Operator’s Limitation of Liability Under the 1995 AIPN Model Form 
International Operating Agreement - Have we Gone Too Far?, 213 AIPN ADVISOR 8 (November 2001) (stating that 
Article 4.6, as drafted, can conceivably be used to shield an Operator for cost overruns, failures to share information 
under Article 4.4, improper abandonment of a well, improper settlement of a lawsuit, and other similar breaches of 
contract relating to the functions and duties of the Operator under the operating agreement). The commentators 
contend that the standard of liability for contractual obligations owed by the Operator to Non-Operators should be 
that of mere negligence.  Id. at 11.  The argument is premised on the fact that the Operator should not be entitled to 
shield against the Non-Operator’s contractual claims for JOA breaches by virtue of the gross negligence liability 
threshold.   
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Direct Managerial Report was added to address those situations in which Non-Operators 
conclude that the Operator will have sufficient control (and therefore should be responsible) over 
at least those managers reporting directly to the Operator’s Resident Manager. 
 
 A minor modification of note with respect to these provisions is that Article 4.6 is now 
inconspicuously typed, a change made to reflect the practice in non-U.S. jurisdictions.  Parties to 
the Model Form must now consider whether applicable law will require the indemnification 
provision of Article 4.6 (and also Articles 7.3 and 7.9) to be set out in conspicuous type.  For 
instance, if the Parties opt for their JOA to be governed by Texas law, such indemnification 
language must be printed conspicuously in order for it to be enforceable.9  Furthermore, if Texas 
law is the governing law, negotiators who decide to abbreviate the provisions of Article 4.6 may 
run afoul of the “express negligence” doctrine, which provides that “parties seeking to indemnify 
the indemnitee from the consequences of its own negligence must express that intent in specific 
terms.”10   
 
 Other minor revisions consist of additional defined terms.  Since willful misconduct is 
utilized under English law as opposed to gross negligence, the defined term Gross 
Negligence/Willful Misconduct was developed in order to ease the document’s use under 
English law.  The defined terms Consequential Damages and Environmental Damages, for which 
Operator’s liability is typically excluded by selection of the option in paragraph (C), were also 
added in order to ease the readability of Article 4.6. 
 
 Joint Account Monies.  With regard to Article 4.8, the alternative prohibiting the 
Operator from commingling funds received from or for the Joint Account without the Operating 
Committee’s approval was moved to the first alternative in order to respond to the view that non-
commingling should be the rule and commingling the exception.  An optional provision was 
added allowing the Operating Committee to direct the Operator to deposit the monies received 
for the Joint Account in an interest-bearing account.  To the extent interest income is a relevant 
issue in negotiation, the Parties ought to consult with their tax advisors regarding the tax 
implications of making such an election.  In this regard, U.S. participants in international 
                                                 
9 Under Texas law, an indemnity clause is conspicuous if “a reasonable person against whom it is to operate 
ought to have noticed it.” Such a clause will be considered conspicuous if set off from the rest of the document, 
including bold or capitalized type, unambiguous and capitalized headings, or if the clause appears in a short 
document. A recent case illustrating this point is Ranger Ins. Co. v. American Int’l Specialty Lines Ins. Co., 78 
S.W.3d 659 (Tex. App. 2002).  See also Greer & Collier, The Conspicuousness Requirement: Litigating and 
Drafting Contractual Indemnity Provisions in Texas After Dresser Industries, Inc. v. Page Petroleum, Inc., 35 S. 
TEX. L. REV. 243 (1994).  Numerous U.S. states require indemnity provisions to be expressly stated in clear and 
unequivocal language.  See e.g., LA. REV. STAT. ANN. § 9:2780 (West 1990); and N.M. STAT. ANN. § 56-7-2 
(Michie 1978). See also Fretwell v. Protection Alarm Co., 764 P.2d 149 (Okla. 1988)(holding that an indemnity 
agreement is valid and enforceable if it clearly expresses the intention that the company be indemnified from its own 
negligence).  
10 Ethyl Corp. v. Daniel Construction Co., 725 S.W. 2d 705, 707-08 (Tex. 1987).  Under the Texas express 
negligence doctrine, parties must expressly state that they are indemnified for their own negligence and must set 
forth the extent of the obligation.  The simple phrase in Article 4.6 of “any and all damages, losses, costs, expenses 
(including reasonable legal costs, expenses and attorneys’ fees) and liabilities” would likely not suffice to serve as 
an indemnity for the Operator’s own negligence under Texas law.  To fully protect the Operator, care must be taken 
to ensure that the following phrase in Article 4.6 of the Model Form is not omitted: “even though caused in whole or 
in part by a pre-existing defect, or the negligence (whether sole, joint or concurrent), gross negligence, willful 
misconduct, strict liability or other legal fault of Operator (or any such Indemnitee).”   
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petroleum joint ventures typically prefer that Joint Account monies not be deposited in an 
interest bearing account, at least prior to development.  This preference is predicated on the U.S. 
participant’s desire to preserve its worthless security deduction in the event the development 
does not result in a Commercial Discovery.11  In light of this and other possible tax issues, which 
are beyond the scope of this paper, the Model Form alternatively provides for such election to be 
made at any time, or after the approval of the Development Plan.   
 
 Insurance.  Significant revisions were made to the Operator insurance provisions under 
Article 4.7.  An addition of note is the opportunity for each Party to underwrite some or all of the 
requisite insurance to be procured on behalf of Joint Operations through such Party’s affiliate or 
captive insurance company.  This option is limited by two requirements: (i) the Operator is to 
receive satisfactory assurance as to the creditworthiness of the underwriting; and (ii) insurance 
premiums cannot be significantly higher than market rates or not recoverable under the Contract 
with the host Government.  The addition of this provision recognizes that many companies 
involved in the development and exploration of Hydrocarbons have their own affiliate insurance 
company (for various tax and financial accounting reasons), and that it should not matter from 
whom insurance is procured, providing that Joint Operation risks are adequately insured at a cost 
equal to market.   
 
 In paragraph (D) of Article 4.7, the Non-Operators’ right to elect not to participate in the 
insurance procured by the Operator was maintained but made subject to the Contract and all  
applicable Laws/Regulations.  In addition, the Parties may chose to exclude such choice with 
respect to mandatory insurance to be procured under the Contract or the applicable 
Laws/Regulations.  
 
 An option was added to Article 4.7 permitting the Operator to self-insure with respect to 
its obligations to procure insurance for Joint Operations.  In the event such an election is made, 
the Operator must notify the Operating Committee and provide a qualified self-insurance letter 
setting forth the coverages to be self-insured.  Moreover, the Operating Committee can 
periodically request the Operator to provide evidence of financial responsibility that fully covers 
the risks that would otherwise be covered by insurance.  Insurable risks that are not identified in 
the self-insurance letter must be covered by insurance, and supported by a certificate of adequate 
coverage.  This provision was designed to reflect the business realities of major oil and gas 
companies who have the financial wherewithal to self-insure.   
 
 C. Health, Safety & Environment (“HSE”) (Article 4.12) 
 
 Historically, most companies were reluctant to specifically address HSE issues in their 
JOAs or any definitive form of agreement.  Nevertheless, in recent years there has been a shift in 
this regard, with companies now at least endeavoring to address HSE issues, albeit in a variety of 
different ways.  Accordingly, the Revision Committee opted to incorporate a specific HSE 
provision into the Model Form.  This approach contains alternatives in order to reflect the 
diverse manner in which HSE issues have been tackled.  At a minimum, however, the 
alternatives obligate the Operator to develop and implement an HSE plan that is consistent with 
local HSE laws and regulations and the standards and procedures generally followed in the 
                                                 
11  See I.R.C. § 165(g); Treas. Reg. 1.165-5. 
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international petroleum industry.  The Operator is also mandated to require its contractors, 
consultants or agents to manage their HSE risks arising from Joint Operations in a manner 
consistent with the Operator’s own obligations under the Model Form.   
 
 Accounting for diverse practices throughout the international petroleum industry, the 
Model Form provides for varying degrees of control and oversight of the implementation and 
scope of HSE plans and procedures.  However, such control or oversight must, at minimum, 
consist of two steps.  First, the Parties can opt to have the Operating Committee periodically 
review the Operator’s HSE plan and its implementation.  The alternative to this periodic review 
is that the Operator can be required, on an annual basis, to provide a letter of assurance to the 
Operating Committee, evidencing compliance with the HSE plan and highlighting any major 
HSE issues.  Second, the Model Form provides for another review either by the Operating 
Committee or an independent auditor.  In the first alternative, the Operator is mandated to 
establish an internal assessment program for purposes of monitoring the implementation of HSE 
practices and procedures.  These assessments are to occur periodically and, at minimum, before 
any significant or new Joint Operation activity is undertaken.  Non-Operators have the option to 
participate in these HSE assessments.  The Model Form’s second alternative provides for an 
annual review by an independent auditor of the overall effectiveness of the Operator’s HSE plan.  
The cost of such an audit is chargeable to the Joint Account.  Thus, depending on cost concerns 
or the Operator’s experience or history, the Parties may choose between internal reviews by the 
Operator (with the optional participation of Non-Operators) or a systematic review by an 
external auditor.  One final option provided under the Model Form is to permit Non-Operator’s 
the right, with reasonable notice, to conduct their own HSE audit at their own risk and expense.   
 
 Finally, inasmuch as one might presume rules relating to alcohol, controlled substances 
and weapons would be included in any HSE plan, the Model Form for the first time specifically 
directs the Operator to implement a program prohibiting or controlling these items in the 
Contract Area.  Further, the Model Form prohibits the possession and consumption of alcohol 
and the possession of weapons in the Contract Area unless approved by the Operator’s senior 
management. 
 
 D. Operating Committee (Article 5) 
 
 Addressing Joint Operation governance issues, the Revision Committee made a few 
changes to Article 5 designed to ensure the flow of information amongst the Parties and to create 
greater efficiencies in the management of Joint Operations.   
 
 Subcommittees.  The Model Form now validates international practice in that each Party 
expressly has the right to appoint a representative to each sub-committee to ensure that 
subcommittees mirror the Operating Committee.  The role of such subcommittees remains 
advisory.  
 
 Information on Resolutions.  The Model Form also requires that notice of Operating 
Committee meetings or the request of vote by notice include copies of all proposals to be 
discussed with the necessary supporting documentation relevant to such proposals.  By requiring 
relevant information to be disclosed, the Revision Committee believes that the Operating 
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Committee will be better capable of making a fully informed decision with regard to Joint 
Operation actions and budgetary issues. 
 
 Urgent Operational Matters.  The defined term Urgent Operational Matters was added to 
the Model Form for those situations requiring an expedited vote of the Operating Committee.  
Such an expedited vote was previously limited to those circumstances in which a drilling rig was 
standing-by in the Contract Area.  The Revision Committee considered that other matters, such 
as a seismic vessel standing-by, could also necessitate an expedited decision for the benefit of the 
Parties.  Consequently, an expedited vote is now available for all operational matters reasonably 
considered by the Operator to require, by their nature, urgent determination (i.e., an Urgent 
Operational Matter).  The underlying rationale for this change is to allow the Operator to obtain 
an expedited resolution from the Operating Committee each time the circumstance reasonably 
requires it.  The obvious critique of the Urgent Operational Matters definition is its subjectivity, 
since the definition entitles the Operator to unilaterally determine the circumstances that give rise 
to an urgent determination or expedited vote.  The subjectivity of the Urgent Operational Matters 
definition, however, is tempered by a reasonableness requirement.  Nevertheless, a more 
objective standard or definition for Urgent Operational Matters should be considered if 
negotiators are concerned about Operator discretion in terms of calling for an expedited vote on 
Joint Operation matters. 
 
 E. Budget and AFE (Article 6) 
 
 Multi-Year Work Program & Budget.  A portion of the work incident to Joint Operations 
is oftentimes not completed within the relevant budget year; consequently, the Operator’s 
contractual obligations incident to such operations (e.g., drilling rig contracts) are often 
undertaken on a multi-year basis.  To address this reality, the Model Form now provides for 
multi-year Work Programs & Budgets.  The underlying rationale for the insertion of this 
provision is to ensure the Model Form adequately reflects the real capital utilization and planning 
needs of the Parties.  Once approved, a multi-year Work Program & Budget is binding among 
the Parties, and remains in effect through the work’s completion unless modified by the 
Operating Committee.  As between the Parties, this approved multi-year Work Program & 
Budget is to be reflected in each annual Work Program & Budget subsequently prepared by the 
Operator.   
  

AFE.  An interesting change from the 1995 Version is the option allowing for total 
deletion of the Authorizations for Expenditure (AFE) requirement.  Note, however, that some 
original drafting to account for the elimination of AFEs will be required to fully implement this 
approach throughout the Parties’ operating agreement.  The rationale for this change is that in 
international joint operations it is not a uniformly accepted industry practice to always require 
the use of AFEs.  Nevertheless, if the Parties elect to follow typical practice and maintain the 
AFE provision they can chose, as in the 1995 Version, whether AFEs are informational or 
mandatory. 

 
Questions have since arisen with regard to the informational AFE alternative (Alternative 

#1) under Article 6.8(B) and the words “Operating Committee’s approval.”  The concern is that 
the “approval” language appears inconsistent with the very nature of an informational AFE.  It 
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should be noted that the “approval” mentioned in Article 6.8(B) is not an approval of the AFE;  
rather, it is simply the Operating  Committee’s approval of the overexpenditures in the Work 
Program & Budget in excess of the amount permitted under Article 6.8(A).         
 
 Contract Awards.  Following the general principles set forth in Procedure A under the 
1995 Version, under the new alternative (Alternative 1) in Article 6.6 the Operator is now 
authorized to award all contracts without competitive bidding and without the approval of the 
Operating Committee, except for contracts with Affiliates of Operator that exceed a stated 
amount. 
 

Overexpenditures.  The impact of an AFE relating to overexpenditures on the Work 
Program & Budget in Article 6.8 was clarified.  The Model Form still allows the Operator to 
incur overexpenditures within certain limits without the Operating Committee’s approval, and to 
submit an AFE (either informational or operational, assuming the requirement of an AFE is 
maintained) if these limits are exceeded.  What the Model Form now makes clear is that the 
overexpenditures approved by the Operating Committee are to be included in the relevant Work 
Program & Budget used to determine Operator’s authority to subsequently incur 
overexpenditures without Operating Committee approval.   
  
 F. Exclusive Operations (Articles 5.13 & 7) 
 
 Despite a general consensus that Article 7 ought to be simplified, time and manpower 
constraints limited the Revision Committee’s efforts in this regard.  Nevertheless, efforts were 
undertaken to incorporate some new Exclusive Operation concepts in the Model Form and 
eliminate some rarely used provisions.  In this respect, at least four noteworthy changes were 
made to Articles 5.13 and 7 of the 1995 Version.   
 
 Premium through Disproportionate Spending.  The in-kind premium formerly included in 
Article 7.4 was deleted by the Revision Committee due to a consensus that it was rarely, if ever, 
selected.  Instead, the Parties can now elect under Article 7.5 to have a Non-Consenting Party 
pay its premium (including past costs) through disproportionate spending, an approach that is 
often used in farm-out agreements with a view to obtaining tax advantages for the Consenting 
Parties. 
 
 Tie-In.  A new provision, Article 7.10, was added to compensate Parties for production 
deemed “lost” by an existing operation due to a tie-in with subsequent Exclusive Operation 
facilities.  Article 7.10 sets forth a mechanism for determining how much production was lost 
due to the tie-in, requiring Consenting Parties to forego their entitlement to receive production 
until the lost production due to the tie-in has been recouped.12   
 
 Non-Consent Option.  Finally, a significant revision with regard to Exclusive Operations 
is the optional language inserted under Article 5.13(B), permitting the Parties that first consented 
to an Exclusive Operation (or were not allowed to non-consent) to revisit their decision in light 
of the other Parties’ notice of non-consent after a first favorable vote by the Operating 
                                                 
12  It is worth noting that this provision is already somewhat contentious, in that some AIPN members view 
the remedy as too generous since, in their view, the existing operation’s production is only postponed, not lost. 
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Committee.  Accordingly, following the Operating Committee’s first approval of an operation 
and a subsequent notice of non-consent given by a Party, a Consenting Party (i.e., a Party that 
did not file a notice of non-consent or was not otherwise entitled to do so) may request a second 
vote by the Consenting Parties.  If, on the occasion of this second vote, a Party votes against the 
contemplated operation, but such operation is approved again, then such Party may elect not to 
participate in the operation.  The second vote aims to mitigate the risk that a Party might 
unwittingly be compelled to participate in an operation in which other significant partners have 
elected not to participate, thereby causing the Party to incur more than its Participating Interest 
share of the risks and costs of a relevant operation. 
 
 Exploration via Abandoned Well.  Article 10.1(E) relaxed the requirements of the prior 
optional provision allowing a Party voting against abandonment of a producing well to take over 
a well as an Exclusive Operation.  New Alternative 2 now permits the Consenting Parties to 
conduct Exclusive Operations, including exploration, in any Zone of the abandoned well as long 
as such operations are not in a Joint  Operation Zone.   
 
 Limitation on Applicability.  Negotiators using Alternative 2 to Article 7.1(C) should 
reconsider whether it is appropriate in their circumstances to reinsert the sentence at the end of 
this provision, stating as follows:  “The nonconsent right granted in Article 5.13(B) shall not 
apply to any operation that may not be conducted as an Exclusive Operation.”13  
 
 G. Default (Article 8) 
 
 In general, revisions to the Default provisions centered on addressing possible 
enforceability of remedies as well as clarification of certain default rights (such as rights lost 
during a default and the effects of a default caused by a failure to post financial security).  

 
 Remedies.  The Committee took note that in Australia precedent exists supporting the 
view that an Australian court might find that, in certain circumstances (e.g., default during 
development), requiring a Party to forfeit its entire Participating Interest is an unenforceable 
penalty.14  Although it was recognized that forfeiture provisions have been enforced under 
English law, the law of various U.S. states, and the law of many civil law jurisdictions, the 
Revision Committee thought it prudent to include in Article 8.4 of the Model Form an alternative 
(the buy-out alternative) that allows negotiators to completely avoid the forfeiture enforceability 

                                                 
13  S. Murphy & D. Asmus, AIPN Model Form International Operating Agreement – A Practical Approach to 
Drafting Issues, SHORT COURSE ON INTERNATIONAL OIL & GAS LAW, CONTRACTS AND NEGOTIATIONS, page 41 
(2002). 
14  See, e.g., Origin Energy Resources Limited v Benaris International NV & Anor; Woodside Energy Limited 
v Benaris International NV & Anor [2002] Supreme Court of Tasmania, TASSC 50 (noting the issue of whether 
“[t]he claim by Benaris was unenforceable since by reason of disproportionality and unconscionability, it constituted 
a penalty…” and therefore that “Origin's entitlement to equitable relief precluded forfeiture…”); see also John 
Waite & David Dawborn, Contractual Forefeiture of Joint Venture Interests: Are Such Clauses Enforceable, 11 OIL 
AND GAS  LAW & TAXATION REVIEW 2 (1990)(discussing the Mosaic Oil NL v. Angari Pry Ltd., 8 ACLC 780 (New 
South Wales Supreme Court 1990) decision in which an Australian judge expressed his doubts as to the 
enforceability of a forfeiture of a defaulting party’s interest under a JOA).  
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issue.15  The new buy-out alternative in the Model Form, similar to the right to request the 
Defaulting Party to withdraw, vests either with each non-defaulting Party or with a majority of 
interest of the non-defaulting Parties (after excluding the Affiliates of the Defaulting Party). 
Under the buy-out alternative, a valuation of the Defaulting Party’s Participating Interest is 
established in one of two ways: (i) the Defaulting Party can accept the value provided in the 
Acquiring Parties’ joint Option Notice or each individual Option Notice, whichever the case may 
be; or (ii) the Defaulting Party can seek an expert determination under Article 18.3.  To further 
reduce the risk that the buy-out alternative is construed as an unenforceable penalty under 
applicable law, the buy-out consideration is payable in four (4) equal installments over an 
eighteen (18) month period.  As noted above, if the Defaulting Party is unwilling to accept the 
value provided in the Acquiring Parties’ joint Option Notice or each individual Option Notice, 
the Defaulting Party is entitled to seek an expert’s view of the value.  Under the buy-out 
alternative, the expert is required to determine the “Appraised Value” based on the fair market 
value of the Defaulting Party’s Participating Interest, less the following: (i) the Total Amount in 
Default; (ii) the cost of the expert’s determination; and (iii) a specified percentage of the 
Defaulting Party’s Participating Interest.  Since the release of the Model Form, concern has been 
expressed that a Party may choose to use the buy-out alternative as a means of forcing the other 
Parties to purchase the Participating Interest at fair market value; to avoid this undesirable result, 
extreme care should be taken to ensure that the specified percentage agreed to be deducted by the 
expert is significant (say, at least 25%).   
 

If the negotiator desires to nonetheless follow existing industry practice and include a 
“forfeiture of the Defaulting Party’s entire Participating Interest” provision, the Model Form now 
provides an optional expedited forfeiture clause that is triggered upon a second default by the 
Party. Not all subsequent defaults are captured by the expedited forfeiture clause, because a 
Defaulting Party is made subject to the expedited forfeiture clause only if it subsequently 
defaults within the time period agreed in the JOA.  In such a circumstance, forfeiture will occur 
within fifteen (15) days as opposed to thirty (30) days for an initial default.   
 

List of Suspended Rights.  The Revision Committee also consolidated and expanded the 
list of suspended rights of a Defaulting Party under Article 8.2.  A Defaulting Party no longer has 
(i) the right to Transfer all or a portion of its Participating Interest, except to a non-defaulting 
Party; (ii) the right to consent, reject or exercise any other right in connection with a Transfer 
under Articles 8 or 12; (iii) the right to withdraw under Article 13; or (iv) the right to take an 
assignment of another Party’s Participating Interest in the event such other Party is either in 
default or withdrawing.   
 
 Failure to Post a Security.  The Revision Committee also recognized that Article 10.3(B) 
of the 1995 Version is simply a one-line declaration that failure to provide Security constitutes a 
default under the Agreement; however, there are no provisions in Article 8 of the 1995 Version 
dealing with the failure to post Security.  The default provisions of Article 8 of the 1995 Version 
solely address default of payment (i.e., a Party that fails to pay its share of expenses).  Under the 
Model Form, Article 8.1 was revised to deal with the specific issue of a default for failure to post 

                                                 
15  Another alternative based on the “withering interest” approach (i.e., gradual reduction of the Defaulting 
Party’s interest in proportion to the amount in default) was considered by the Revision Committee but ultimately 
rejected. 
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or maintain Security required under the Contract or the JOA.  Under Article 8.3, if a Party fails 
to post or maintain Security and such Security is required to maintain the Contract in effect, the 
non-defaulting Parties are to post the Security or pay the Operator the funds necessary for the 
Operator to post the requisite Security.  Accordingly, the Total Amount in Default owed by the 
Defaulting Party includes all third-party costs incurred by the non-defaulting Parties in obtaining 
and maintaining Security on the Defaulting Party’s behalf.   

 
The definition of Security now includes a corporate guarantee in addition to the types of 

security historically encompassed by the term’s definition (e.g., stand-by letters of credit, and on-
demand bonds issued by a surety corporation).  As a safeguard, the definition provides that the 
bank or corporation issuing the letter-of-credit, surety bond or guarantee must have a recognized 
credit rating indicating that it has sufficient creditworthiness to pay its obligations in all 
reasonably foreseeable circumstances.  With a view of maintaining a flexible model form that 
can be utilized in a variety of jurisdictions, the Revision Committee opted not to incorporate into 
the term’s definition a proposal to have a specified credit rating from a recognized credit rating 
agency.  Therefore, in circumstances where including a required credit rating and applicable 
rating agency test is appropriate, negotiators may opt to alter the Model Form’s definition of 
Security. 

 
Interest.  Negotiators may wish to modify Article 8.3(A) to more clearly reflect that 

Amount in Default includes interest at the Agreed Interest Rate.  In the Model Form, the 
obligation of the Defaulting Party to pay interest was incorporated into the definition of “Total 
Amount in Default” by stating in (iii) “any interest at the Agreed Interest Rate….”  Some AIPN 
members are concerned that  the wording of the Model Form may not be considered an 
affirmative statement that the Amount in Default will bear interest from the due date until the 
date paid.  
 
 H. Crude Oil & Gas Disposition (Article 9) 
 
 As highlighted below, a number of noteworthy modifications were made to Article 9.      
 
 1.  Crude Oil Disposition 
 
 The 1995 Version provides a list of principles along the lines of which the Parties are 
obligated to negotiate, in good faith, a crude oil lifting agreement, with such principles being 
binding until the Parties actually enter into the lifting agreement. Such negotiations are to be 
completed by no later than three (3) months prior to the first delivery of crude oil.  This 
provision, although slightly modified, was maintained in the Model Form as an alternative.  
 

The successful completion in 2000 of the AIPN Model Form Lifting Procedure, however, 
now provides drafters the ability to take their agreement beyond simply principles.  In this 
regard, the Model Form now provides four alternatives, offering negotiators variant degrees of 
flexibility with regard to the disposition of Crude Oil.  In the first alternative, the lifting 
procedure must be agreed upon at the time of entering into the JOA and attached as an exhibit.  
Both the second and third alternatives obligate the Parties to negotiate, in good faith, a lifting 
procedure and provide that if the Parties fail to reach agreement on a lifting procedure on a 



15 

timely basis, each Party is nonetheless obligated to take and separately dispose of its Entitlement 
of Crude Oil.16  The second alternative relies on the AIPN Model Form Lifting Procedure as a 
fallback in the event the Parties cannot reach an agreement regarding the appropriate lifting 
procedure, while the actual lifting procedure to be negotiated is based on the provisions set forth 
in that form.  The third alternative follows the approach retained in the 1995 Version of setting 
out only a list of binding principles.17  Finally, in the last and least stringent alternative, the 
Parties are simply made subject to an obligation to negotiate, in good faith, a lifting procedure, 
with no binding fallback principles as obligations. 
 
 2. Gas Disposition 
 
 Undoubtedly, one of the most unique revisions in the Model Form is the addition of 
specific provisions relating to Natural Gas.  Consistent with common JOA practice, the 1995 
Version contained a one-line gas provision; this brief treatment was confined to a recognition 
that the Parties, in the event of a gas discovery, may need to enter into special arrangements for 
the disposal of gas.  Given the rising importance of natural gas to the energy industry, the 
Revision Committee concluded that the Model Form should address natural gas disposition.     
 
 Disposition of Natural Gas - General Considerations.  In drafting gas disposition 
provisions, the Revision Committee was confronted with the reality that industry practice varies 
considerably and that gas projects may exhibit an unusually high degree of contractual 
complexity.  The Revision Committee, therefore, elected to limit the Article 9 gas provisions to 
only basic principles arising from accepted international gas industry practices.  In this regard, 
the Revision Committee realized it was not practical to address in the Model Form the specificity 
of all possible gas and infrastructure projects (e.g., gas pipelines, liquefied natural gas (LNG), 
gas-to-liquids (GTL); compressed natural gas (CNG), etc.), preferring instead to provide for a 
general and flexible framework for subsequent gas disposal arrangements.  Moreover, there was 
a consensus that the Operator should not be unilaterally obligated to market gas for the Parties.   
 
 In order to accommodate diverse approaches, the Model Form provides two alternatives 
that offer varying degrees of flexibility.  The first and more detailed alternative sets forth a list of 
principles governing separate taking and common-stream (i.e., joint) taking of gas.  The second 
alternative, identical to the gas disposition provision in the 1995 Version, is a mere invitation to 
enter into future gas disposal arrangements.   
 
 Under the first alternative, two types of agreements are contemplated: a gas balancing 
agreement and a multiparty gas disposition agreement.  Given the lack of developed Natural Gas 
markets throughout the world, the multiparty gas disposition agreement is recognition of the fact 
that common stream disposition is the preferred approach for international gas ventures.  
Nonetheless, separate marketing remains the base case under the Model Form in order to (i) 
                                                 
16  Both “Crude Oil” and “Natural Gas” are now defined under the Model Form.  The Model Form also 
clarifies that quantities of Hydrocarbons used or lost in Joint Operations are excluded from the Parties’ Entitlements. 
17  U.S. taxpayers should review sub-paragraph (h) and consider reinserting the phrase “as are consistent with 
the minimum needs of the industry” to preserve the ability to elect out of partnership tax treatment under Subchapter 
K of the U.S. Internal Revenue Code.  S. Murphy & D. Asmus, AIPN Model Form International Operating 
Agreement – A Practical Approach to Drafting Issues, SHORT COURSE ON INTERNATIONAL OIL & GAS LAW, 
CONTRACTS AND NEGOTIATIONS, page 50 (2002). 
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avoid anti-trust and trade practice concerns in some jurisdictions (e.g., UK, EU, and Australia)18 
that pertain to  required joint marketing; and (ii) to be consistent with the AIPN philosophy of 
encouraging the exploration and development of Hydrocarbons, notwithstanding that a Party 
may not presently be in the position to take its Entitlement of Natural Gas.   
 
 Gas Balancing Agreement.  Under Article 9.3(A), before the Operating Committee 
approves the Development Plan for Natural Gas, the Parties are obligated to negotiate and enter 
into a gas balancing agreement in accordance with a list of enumerated principles.  This 
agreement is to be negotiated even if the Parties have not entered into sales arrangements for 
their gas Entitlement.  If the balancing agreement has not been entered into by the date of first 
delivery of Natural Gas, the principles listed under Article 9.3(A) will be binding on the Parties 
until they actually enter into the balancing agreement. 
 

In essence, the gas balancing principles under Article 9.3(A) serve to encourage 
cooperation in relation to separate marketing and production of gas without unfairly penalizing a 
non-cooperating Party.  Under the Model Form, each Party has a right to take delivery in excess 
of its Participating Interest share of gas production.  The undertaking Party’s subsequent make-
up right is subject to a production percentage cap as well as a time limit.  Similarly, an optional 
monthly production cap on the Party taking in excess of its share of production is available if 
circumstances warrant protecting the non-taking Party or Parties from excess overproduction.  
The calculation of the balancing rights is on a gross calorific value basis, and it is the Delivery 
Point where fiscal calculations are made under the Contract.  Notably, the Model Form does not 
provide the undertaking Party with a balancing cash settlement, as the Revision Committee was 
concerned that the cash balancing approach would encourage a Party to “sit on the sidelines” and 
wait to reap a cash windfall without assuming any of the commercial/legal risks associated with 
being a gas marketer and developer.  
 
 Multiparty Gas Disposition Agreement.  The purpose for incorporating multiparty gas 
disposition principles into the Model Form is to facilitate the common stream disposition 
approach that is the hallmark of international gas ventures, where a single buyer under a long-
term gas sales contract often solely supports the initial development of a gas field.  The Model 
Form provides the Parties with guiding principles if they choose to enter into a multiparty gas 
disposition agreement, such as the basic principles of the duration and terms governing the 
common-stream sale, the Operator’s authority, cost sharing, use of infrastructure, and the 
allocation of cost recovery.  The decision to enter into a multiparty gas disposition agreement 
must be unanimous.  Because a multiparty disposal agreement may violate host Government 
laws, the Model Form encourages the Parties to consider whether a multiparty gas disposal 
agreement is prohibited by applicable law and regulation.   
 
 Principles of Natural Gas Agreement with the Government.  The Model Form provides 
that the Government Oil and Gas Company may, to the extent necessary and practicable, be a 

                                                 
18 See Martyn R. David, Natural Gas Agreements, 6.93-6.96 (2002)(discussing the impact of  U.K. and E.U. 
competition laws in the context of joint gas sales).  A brief discussion of the issues presented by the joint marketing 
of natural gas in Australia can be found in the 2000 article entitled Gas Regulatory Arrangements – Australia 
available at http://www.apecenergy.org.au/welcome/search/searchresult.cfm (a website providing an index with a 
link to the referenced article).  
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party to the gas disposal agreements between the Parties.   The Parties are obligated to endeavor 
to obtain the Government Oil and Gas Company’s agreement to the gas principles set forth in 
Article 9.3(A) of the Model Form.  Given the recent difficulty in several jurisdictions of 
international oil companies being able to commercialize a gas discovery on acceptable terms, the 
Model Agreement seeks to have the Parties pre-agree on certain principles which would govern 
their negotiation of the Contract (or any amendments thereto) and/or any other relevant 
agreement with the Government Oil and Gas Company.  These fundamental, but admittedly 
sometimes controversial, principles governing natural gas agreements are the following: (i) the 
right of access to a fair share of the local gas market; (ii) the right to market to the “highest value 
outlets” and to export the Parties’ Entitlement of Natural Gas; (iii) a minimum contractual term 
that enables production of reserves for their full economic life; and (iv) assured access to 
infrastructure for purposes of processing and transporting gas at a competitive tariff.   
 

I. Transfers and Changes in Control  (Article 12) 
 
 The e-mail Survey of AIPN members undertaken before drafting began on the Model 
Form revealed that Article 12 in the 1995 Version was a key source of JOA disputes.  As a 
consequence, there was a widely held belief in the Revision Committee that major revisions were 
necessary to the existing transfer provisions (bearing in mind that the 1995 Version had not made 
significant revisions to Article 12).  For example, the Revision Committee was aware of recent 
disputes in which a change in control (by merger of publicly traded corporations) at the parent 
company level resulted in an arbitration over whether preemptive rights were triggered with 
respect to the parent company’s subsidiary which owned a Participating Interest in a venture 
operating under the 1990 Version.  The Revision Committee also took note of disputes that 
pertain to the timing of the exercise of the right of first negotiation (i.e., prior to the 
commencement of any third-party negotiations regarding a potential disposition versus at any 
time prior to the actual closing of the transfer of the transferor’s Participating Interest).  Lastly, 
the Revision Committee was uneasy with the appearance that, under the 1995 Version, there is 
no readily available contractual remedy to discourage a Party from ignoring its obligation to 
allow the other Parties to preempt a potential transfer of a Participating Interest.  
 

In sum, new Article 12 embodies the most significant modifications to the 1995 Version.  
It is hoped that the obvious inherent complexity of new Article 12 will be outweighed by its 
comprehensive treatment of the numerous issues arising from JOA transfers, changes in control 
and first rights of negotiation.  Transfer and Change in Control are now defined terms under the 
Model Form.  Moreover, for ease of readability, the Model Form addresses Transfer and Change 
in Control under separate provisions, with Transfers dealt with in Article 12.2 and Change in 
Control dealt with in Article 12.3.   In essence, the provisions regarding a Transfer deal with an 
asset transfer whereas the Change in Control provisions regulate direct and indirect changes in 
Control of the entity holding the Participating Interest.  
 

As a means to give more weight to the Transfer and Change in Control provisions, the 
Revision Committee incorporated into Article 12.1(A) alternative remedies.  Parties to the Model 
Form can now negotiate for specific performance or liquidated damages in the event of a Party’s 
breach of the Transfer or Change in Control restrictions.  However, while Article 12.1(A) is a 
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welcomed addition to the Model Form, the enforceability of either of these remedies should be 
carefully considered under applicable law.19 

 
1. Transfer 
 

 The definition of Transfer is broadly defined in Article 12.2(A), and covers sales, liens, 
assignments and other dispositions of a Party of any rights or obligations derived from the 
underlying Contract or the operating agreement itself.  This definition is distinguishable from the 
1995 Version, which only imposed transfer restrictions on a Party’s Participating Interest.  Thus, 
under the 1995 Version one could conceivably transfer a segregated interest under the Contract 
such as an overriding royalty, and such transfer would not be subject to any of the restrictions 
imposed by Article 12.  The Revision Committee sought to deal with this potential loophole by 
incorporating the Transfer definition into the Model Form, and extending restrictions on 
transferability to include rights or obligations conferred under the Contract or the operating 
agreement itself.  In hindsight, the consequence of extending the Transfer definition to 
encompass rights conferred under the operating agreement is that certain rights not otherwise 
intended to be made subject to Article 12’s restrictions may somehow be subject to its 
prohibitions.  For example, restrictions on transferability under Article 12 may conflict with the 
right to use Venture Information without accounting to any Party under Article 15.1 (though 
arguably the likely scenario is that the specific provision under Article 15.1 would control).  
Thus, to avoid material ambiguities and inherent conflicts, negotiators employing the Model 
Form ought to be sensitive to the all encompassing nature of the Transfer definition relative to 
the rights being sought by the Parties.   
 
 Pursuant to new Article 12.2(B), the Operator may only transfer operatorship to its 
Affiliate and not third parties.  Transfer by the Operator of a portion of its Participating Interest 
will not give rise to a change of operatorship, but if the Operator transfers all of its Participating 
Interest there is a deemed resignation of the Operator as of the effective date of the Transfer, and 
a successor Operator is then to be selected pursuant to Article 4.11.  Also added to the Model 
Form under Article 12.2(C) are alternative provisions for dealing with the issue of whether a 
transferor should remain liable for plugging and abandonment obligations.   
 

Article 12.2(D) further provides for circumstances in which the Parties can withhold 
consent to a proposed transferee, in which case the transferee will have no rights in the Contract 
or under the operating agreement.  In this regard, the alternative standards for withholding 
consent are (i) lack of financial capability, or (ii) lack of financial and technical ability to 
contribute to the planning and conduct of Joint Operations.  The provision dealing with 
Encumbrances was revised as well, providing an optional provision to allow for the attachment 
of a subordination agreement that a lien holder must sign, effectuating the lien holder’s 
subordinated rights to the Parties pursuant to Article 12.2(E)(2).  
 

                                                 
19  For instance, one English solicitor has expressed the view that the Model Form’s liquidated damages 
approach, which states that “it would be difficult if not impossible to determine accurately the actual amount of 
damages. . .,” may be inconsistent with the requirement under English law that liquidated damages be a “genuine 
pre-estimate of the loss that would be suffered.” 
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 2. Preemptive Rights & Right of First Negotiation 
 
 As mentioned above, although the preemptive right20 and right of first negotiation 
concepts were embodied in the 1995 Version, major revisions of these provisions were 
undertaken in the Model Form.  For example, an optional provision was added to permit the 
Parties to restrict preemptive rights or right of first negotiation to Cash Transfers only.  Cash 
Transfers are defined as Transfers where the sole consideration, other than the assumption of 
obligations, is in the form of cash, cash equivalents, promissory notes or retained interests (e.g., 
production payments).   
 
 One clarification to the preemption clause that might be overlooked is that it is no longer 
necessary to disclose all terms of the proposed transfer to the other Parties.  The proposed 
transferor is now obligated to only disclose “such final terms and conditions as are relevant to the 
acquisition of the Participating Interest.” 
 

The Revision Committee in dealing with package or non-cash sales inserted the defined 
term Cash Value in lieu of the “reasonable and justifiable cash value” standard that was 
previously employed in the 1995 Version.  In this regard,  Cash Value can be defined in one of 
two ways: (i) total monetary value to the transferor, which includes cash, other assets and 
potential tax savings that may arise in a non-cash deal; or (ii) market value of the Participating 
Interest, based on the cash a willing buyer would pay a willing seller in an arm’s length 
transaction.  Where there is a disagreement among the transferor and the preempting Parties in 
connection with the value ascribed by the transferor in its notice of transfer, the dispute may be 
resolved by expert determination pursuant to Article 18.3.  In such an instance, the expert’s 
determination will govern unless the transferor’s value is no more than five percent (5%) above 
the Cash Value determined by the expert.  In such a “5% or less” case, the Disagreeing Party 
pays the costs incurred for the expert determination.  Where the transferor’s value is greater than 
five percent (5%) of the expert’s determined Cash Value, the transferor bears the costs incurred 
for the expert determination.  The underlying purpose of this “loser pay” rule is twofold.  First, it 
is designed to avoid disputes and unnecessary delay that could hinder a transferor’s ability to 
convey its Participating Interest to a third party.  Second, it compels the transferor to ascribe a 
reasonable Cash Value to the hypothetical third-party transfer, shifting the cost of expert 
determination to the unreasonable Party as established by the five percent (5%) threshold in 
Article 12.2(F)(5).  Upon the expert’s determination, alternative provisions include to either: (i) 
require the Parties to complete the transfer pursuant to the exercised right of preemption; or (ii) 
allow the relevant Party to terminate the transfer if the proposed Cash Value (as proposed by 
either the transferor or a Disagreeing Party) deviates more than five percent (5%) from the Cash 
Value ascribed by the expert.   

                                                 
20  It is well known that many potential joint venture parties shun JOAs containing preemptive rights.  
Furthermore, not all Governments having the right to approve the terms of a JOA favor including the right of 
preemption.  Note that on December 18, 2002, the UK issued its “Open Permission – Operating Agreements” aimed 
in part at restricting the use of preemption rights in JOAs subject to UK government jurisdiction.  A JOA governing 
a UK Petroleum License must now meet the following guidelines: (i) if the UK Petroleum Licence was issued after 
the 20th Offshore Licensing Round, no preemption clauses may be included; or (ii) for Seaward Production 
Licences, preemption rights may be included if consistent with the DTI’s model “Streamlined Transfer and Pre-
Emption Arrangements for the United Kingdom Oil & Gas Industry – Industry Master Deed.”  See generally 
http://www.og.dti.gov.uk/upstream/licensing/joa.html. 
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 Lastly, it is now clear that the right of preemption terminates when a package sale or sale 
involving other properties in a wider transaction terminates without completion.  In other words, 
completion of the package sale that gave rise to the right of preemption is a condition precedent 
to the actual exercise of the right.   
 
 The alternative to preemption under the Model Form is the right of first negotiation.  As 
revised, the right of first negotiation, unlike preemption, arises before the transferor enters into 
any written agreement for the Transfer with a third party, regardless of whether such agreement 
is binding.  Consequently, the right of first negotiation prohibits a transferor from even entering 
into a non-binding heads of agreement or memorandum of understanding.  Under this alternative, 
if a Party desires to Transfer any part of its Participating Interest (except to an Affiliate), the right 
of first negotiation requires the transferor to first negotiate a potential disposition of the 
transferor’s Participating Interest with the other Parties to the operating agreement who exercise 
their right.   
 

The procedure in the Model Form right of first negotiation requires the transferor to 
notify the other Parties of its intent to Transfer its interest.  The Parties then have thirty (30) days 
from the date of the transferor’s notice to deliver counter-notification with a binding-offer to 
acquire the transferor’s Participating Interest.  Once such counter-notification is received, the 
transferor must negotiate in good faith for sixty (60) days with the Party providing the binding 
offer in the counter-notification.  After the lapse of the notice of transfer period (30 days), and if 
counter-notification is received, the negotiation period (60 days), the transferor believes the deal 
is not imminent with his co-venturers, the transferor has one hundred eighty (180) days to 
complete the transfer with a third party.  In this respect, the Model Form makes optional the 
requirement included in the 1990 Version and the 1995 Version that the transferor must complete 
the Transfer on terms more favorable than those otherwise proposed by the Party exercising its 
right of first negotiation.   
 
 3. Change in Control Revisions 
 
 The rules for Change in Control are similar to those for a Transfer.  The Parties can 
choose to impose preemption or a right of first negotiation when a Change in Control occurs, and 
a Change in Control which results in ongoing control by an Affiliate is exempt from the 
restrictions imposed under Article 12.3. 
 

Much of the significance of the Change in Control revisions rests in the definition itself.  
Historically, a change in Control was undefined and was captured within the phrase “any transfer 
of all or a portion of a Participating Interest whether directly or indirectly by assignment, merger, 
consolidation, or sale of stock, or other conveyance.” Although the original intention behind the 
broad effect of the 1990 Version was to prevent a Party from easily circumventing the 
preemption by selling the stock of the Party or one of its parent companies, the Revision 
Committee noted that the sweeping language has led to unintended results.  In particular, 
considerable confusion has arisen over the actual effects of the clause on changes in control of a 
parent company in which the Participating Interest played a relatively insignificant role in the 
transaction.  As a result, the Revision Committee sought to mitigate this ambiguity by defining a 
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Change in Control in the Model Form and by employing both vote and value thresholds for 
determining whether a Change in Control occurs.   

 
Thus, under the Model Form the historic reference to a change in Control remains as 

measured by the overall voting power that can be exercised in connection with the underlying 
corporation or entity.  However, pursuant to the value component that was incorporated into the 
definition, a Change in Control will only occur where the market value of the Party’s 
Participating Interest represents more than a specified percentage (e.g., 20-50%) of the aggregate 
market value of assets of such Party and its Affiliates that are subject to the change in Control.  
In other words, a change in Control of a Party is only a Change in Control if the Party’s 
Participating Interest exceeds a negotiated percentage of the overall value of the transaction.    

 
The Change in Control provisions also include an option requiring satisfactory evidence 

of continued financial capability after a Change in Control.  In the event such evidence is not 
provided, the Parties can require Security for its Participating Interest share of “any obligations 
or liabilities which the Parties may reasonably be expected to incur” under the Contract and the 
JOA.   
 
 J. Venture Information & Intellectual Property (Article 15) 
 
 In appreciation of the increasingly important role that information plays in Joint 
Operations, Article 15 of the Model Form was subject to considerable revision relative to its 
counterpart in the 1995 Version.  Nonetheless, since the release of the Model Form, some have 
hesitated in accepting new Article 15 as they view it as focused on issues facing larger oil and 
gas companies.  Thus, in straight-forward exploration and production situations it may be more 
appropriate to use the provisions of Article 15 of the 1995 Version.      
 
 Venture Information.  In order to deal with the right to use the information disseminated 
as a result of Joint Operations, the Model Form incorporates an altogether new definition, 
Venture Information, in Article 15.1(A).  Venture Information can be defined in a general or 
specific manner, depending on the approach chosen by the Parties.  The specific definition 
focuses on the information furnished by the Operator under Article 4.4(A), while the general 
definition encompasses any “information or results developed or acquired as a result of Joint 
Operations.” 
 

The extent of the right to use the Venture Information is embodied in the definition to be 
chosen by the Parties.  Under the specific definition, the right of use is limited to copying and 
preparing derivative works.  Conversely, under the general definition, the right of use does not 
require an accounting to the other Parties, and includes, without limitation, the right to copy, 
prepare derivative works, disclose, license distribute and sell.  Article 15.1(B) provides that the 
right of use as defined in Article 15.1(A) extends to the Parties’ Affiliates, provided they are 
made subject to terms no less restrictive than Article 15 of the Model Form.   

 
An optional provision is available which permits the right of use to be extended to other 

joint ventures and production sharing agreements in which a Party or its Affiliate is a participant.  
The caveat to this option is that the other co-venturers and participants must agree, in writing, to 
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keep the Venture Information confidential and use it only for the benefit of that joint venture or 
production sharing arrangement.   

 
Article 15.1(C) also introduces a new concept into the Model Form.  This Article 

acknowledges that exceptions to the rights and obligations relating to Venture Information 
specified in Article 15 may be necessary.  To that end, the Operating Committee, at the request 
of any Party, may authorize that Venture Information be developed or acquired under terms other 
than those specified in Article 15.  The Party requesting such approval must submit to the 
Operating Committee a description of the restrictions that would be applicable to the Venture 
Information.  However, any such Party is subject to a “reasonable efforts” obligation to arrange 
for rights for the Parties to use the information which are at least as advantageous to the user as 
the rights specified in Article 15.21  Finally, Article 15.1(D) specifies that no warranties of any 
sort are given with respect to the Venture Information.   
 
 Intellectual Property Rights.  With respect to intellectual property rights incident to the 
Venture Information, Article 15.3(A) provides that the Parties may elect one of two alternatives, 
either to treat such intellectual property rights like Joint Property (i.e., property held for the use 
in Joint Operations), or as property owned by the Operator for which a royalty-free irrevocable 
license is granted the other Parties.  If the intellectual property rights are Joint Property, then 
decisions regarding the obtaining, maintaining and licensing of such rights vest with the 
Operating Committee, which may decide unanimously to assign them to the Operator or another 
Party.  Where the Parties opt for such rights to be owned by the Operator, it is the Operator who 
unilaterally decides whether to pursue patent protection for an invention.  However, if patent 
protection is not sought, the Operator must assign the right to the invention in question to any 
requesting Party or Parties.  Additionally, if a license to such property is granted to a third party, 
the license income will be shared among the Parties in proportion to their respective Participating 
Interests.    
 
 Proprietary Technology.  While Article 15.3(A) deals with intellectual property rights 
arising from Venture Information, Article 15.3(B) deals with proprietary technology.  Article 
15.3(B) affirms that a Party is not required or obligated to divulge proprietary technology or to 
grant a license to proprietary intellectual property rights to another Party.  However, the Model 
Form anticipates that a Party may choose to contribute proprietary technology to the Joint 
Operations, and both alternatives in Article 15.3(C) provide that the Party contributing the 
proprietary technology has the right to any improvements or developments incident thereto as a 
result of making the proprietary technology available to the Joint Operation.  In both alternatives 
the other Parties are granted a royalty-free, irrevocable license to use such improvements for 
Joint Operations.  The two alternatives address the procedure to be followed by a Party that 
desires to make its proprietary information available to the Joint Operation.  In the first 
alternative, the contributing Party must obtain the Operating Committee’s approval prior to 
making its proprietary information available if any terms of use are inconsistent with Article 
15.3(A).  In the second alternative, the prior approval is implicit when the Party or its Affiliate is 
requested to carry out work to be charged to the Joint Account, but the provisions of the 

                                                 
21  To avoid interpretation issues which could arise from the use of the double negative “not less restrictive 
than” in Article 15.1(C), consider substituting for it the phrase “at least as advantageous to the user as those.”   
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alternative only apply to the inventions, discoveries or improvements made by the contributing 
Party.  
 
 K. Choice of Law / Dispute Resolution  (Article 18) 
 
 The Model Form reflects a number of wholesale additions and revisions relating to the 
choice of law and dispute resolution provisions under Article 18.   
 
 Choice of Law.  The Model Form retains a straight choice of law provision which will 
likely be used in almost all cases.  However, to address circumstances in which the law chosen is 
less developed than that normally applicable to JOAs, the Model Form includes a choice of law 
alternative that is made subject “to the extent consistent with international law.”  Thus, under the 
second alternative, to the extent the choice of law is inconsistent with international law, 
international law prevails.  The Revision Committee was cognizant of the fact that it may be 
wise in certain limited cases (such as when local law must apply) to leave the arbitrator(s) a 
reasonable degree of flexibility to apply international law in order to achieve a result more 
consistent with international industry practice, and that which would conceivably arise through 
the application of English law, Texas law, or traditional civil law.  Obviously, given the arguable 
and variant  meanings of “international law” in the context of the JOA, the second alternative for 
choice of law should be utilized cautiously.   
 
 No Judicial Dispute Resolution.  The provision in the 1995 Version for judicial resolution 
was deleted as the Revision Committee viewed that the alternative was infrequently, if ever, 
utilized.   The disuse of litigation as a remedy may be attributable to the lack of confidentiality in 
litigation, a preference for arbitrators more familiar with industry practices, and a perceived 
difficulty in obtaining effective enforcement of any resulting court judgment.22 
 
 Definition of Dispute.  A new definition has been added of a Dispute, and it is 
intentionally broad, covering “any dispute, controversy or claim (of any and every kind or type, 
whether based on contract, tort, statute, regulation, or otherwise) arising out of, relating to, or 
connected with this Agreement or the operations carried out under this Agreement, including any 
dispute as to the construction, validity, interpretation, enforceability or breach of this 
Agreement.”  This broad definition is consistent with the approach taken in the 1990 Version that 
was the subject of the only reported decision in the United States on the 1990 Version or the 
1995 Version: Pennzoil Exploration & Prod. Co. v. Ramco Energy Ltd., 139 F.3d 1061 (5th Cir. 
1998)(holding that it is not necessary that the dispute arise out of the JOA to be arbitrable, 
provided that the dispute relates to or is connected with the JOA).23   
 

                                                 
22  Unlike the situation governing enforcement of arbitral awards (i.e., the 1958 “New York Convention” 
which has been ratified by 134 countries as of December 2002), no multilateral treaty yet governs foreign judgments 
to ease international enforcement.  See Weems, Guidelines for Enforcing Money Judgments Abroad, 
INTERNATIONAL BUSINESS LAWYER,  pages 509-512 (December 1993). 
23  The issue before the court in Pennzoil Exploration & Prod. v. Ramco Energy Ltd. was whether Ramco’s 
dispute with Pennzoil over development rights in the Karabakh Prospect (granted to Pennzoil by the Azerbaijan 
Government to satisfy obligations arising from work performed on a gas utilization project) was subject to binding 
arbitration, notwithstanding the fact that some of the agreements between the parties did not include an arbitration 
clause. 
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ADR Options.  Under the Model Form, the Parties’ sole recourse now rests on alternative 
dispute resolution (“ADR”) options and a revised arbitration provision.  The new ADR options 
added to the Model Form include senior executive negotiations and mediation.24  There was a 
consensus to make the negotiation and mediation optional and to limit both to a short period of 
time.  Upon expiration of this time period, the Parties are free to submit their Dispute to 
arbitration.  In order not to jeopardize the Parties’ rights in arbitration, the Model Form provides 
that recourse to negotiation or mediation will toll applicable statutes of limitation related to the 
Dispute until the abandonment or the conclusion of the ADR process.   
 
 Expert Determination Option.  An expert dispute resolution provision was added, but it is 
reserved to Disputes which relate to one of two optional clauses: (i) preemptive rights relating to 
a Transfer and/or Change in Control under Article 12; or (ii) a buy-out in the case of Default 
under Article 8.4.  In the event the Parties cannot agree on the appointment of an expert, the 
expert is appointed by the International Chamber of Commerce’s Centre of Expertise.  The 
expert’s decision is final and binding and is only appealable by initiating arbitration within sixty 
(60) days of the expert’s decision.25  In any subsequent arbitration, the expert’s determination 
will be accorded a rebuttable presumption of correctness, and the expert is prohibited from 
serving as an arbitrator or advisor to the Parties.   
 
 Arbitral Institution and Rules.  With regard to the new arbitration clause, the Model Form 
provides a list of suggested arbitral rules and institutions from which the Parties can choose.  The 
suggested arbitral rules are those of the: (i) International Chamber of Commerce (ICC); (ii) 
London Court of International Arbitration (LCIA); (iii) American Arbitration Association 
(AAA); (iv) Singapore International Arbitration Centre (SIAC); (v) Stockholm Chamber of 
Commerce (SCC Institute); (vi) UN Commission of International Trade Law (UNCITRAL); and 
(vii) International Center for Settlement of Investment Disputes (ICSID).26  In addition to the 
main arbitration institutions (i.e., ICC, LCIA and AAA), the SIAC and the SCC Institute are 
regional institutions which may be particularly appropriate for operations in Southeast Asia or 
the Baltic states and Russia respectively.  When the UNCITRAL arbitration rules are elected to 
provide for ad hoc arbitration, language has been added for the choice of an arbitral institution to 
administer the procedure. Finally, the choice of ICSID must be carefully analyzed by the Parties; 
although ICSID presents some advantages, it has very limited jurisdiction.  Thus, if ICSID is 
selected, the Parties are advised to choose an alternative arbitral institution and set of rules in the 
event jurisdiction is found to be lacking.   
 

                                                 
24  The inclusion of the ADR option in the Model Form is in recognition that alternative dispute mechanisms, 
while not typical, are becoming more common in international contracts.   It remains to be seen if users of the Model 
Form will choose to include one or both of the ADR options to settle JOA disputes.   
25  Note that the expert “shall not be deemed to be acting in an arbitral capacity.”  In light of the fact that 
expert determinations are not considered arbitral awards enforceable under the New York Convention (supra note 
21), the Revision Committee thought it prudent to clarify that the expert’s decision is final and binding unless and 
until replaced by a subsequent arbitral award.  Negotiators who are less concerned about the international 
enforcement of the expert decision may wish to modify the final provisions of Article 18.3 to eliminate the 
possibility of a subsequent arbitration.  
26 In selecting from the various options and alternatives under Article 18, the Parties may find it prudent to 
consult the arbitral rules and drafting guidance notes of the respective arbitral institution chosen by the Parties.   
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 Appointment of Arbitrators.  The 1995 Version provided for two alternatives as to the 
number of arbitrators (one or three).  In order to better reflect negotiators’ practice in 
international operations, the Model Form was simplified to provide for three arbitrators, unless 
otherwise agreed by the parties to the Dispute.  The provision relating to the neutral nationality 
of the arbitrators (i.e., whereby a presiding arbitrator cannot be of the same national origin as any 
party to the Dispute) was made optional.  The “neutral nationality provision” is designed to 
respond to concerns that national origin might somehow influence or impact the impartiality of 
an arbitrator.  The obvious limitation with respect to this option is that it may unnecessarily 
restrict the available pool of qualified arbitrators; thus, negotiators should carefully consider the 
appropriateness of this available option.   
 

Multiparty Arbitrations. The Revision Committee thought it imperative to address the 
possibility of multiparty arbitration, given that international JOAs frequently have more than two 
Parties.  Under the Model Form, all the claimants and all the defendants are invited to jointly 
appoint their arbitrator.  If either the claimants or the defendants cannot reach an agreement, the 
Model Form provides that the arbitral institution must appoint either (i) the arbitrators not 
already appointed or (ii) all three arbitrators.  The second alternative is designed to address the 
Dutco decision by the French Supreme Court.27  The Dutco case involved a multi-party 
arbitration with two respondents who were required to appoint a single arbitrator, and did so 
under protest.  On Appeal, the French Supreme Court held that a provision similar to the first 
alternative violated the principle of equality of the parties.  As a result, and regardless of the 
governing law, the Model Form invites negotiators to carefully consider this issue by providing 
the option of having the arbitral body select the three arbitrators.28     
  
 Consolidation.  In order to create greater efficiency in the resolution of Joint Operation 
disputes, an option was added to provide for the consolidation of multiple arbitration 
proceedings.  Consolidation can occur where the subject matter is related by common questions 
of law or fact, but this optional provision ought to be weighed on a case-by-case basis since it 
may pose a number of practical difficulties.29 
 

Interim Measures.  The Model Form affirms the arbitrators’ primary authority to grant 
interim relief.  However, the Model Form also reserves the Parties’ right to apply to the courts 
for interim relief, either prior to the formation of the arbitral tribunal or when the arbitral 
tribunal’s jurisdiction to grant interim relief is not recognized.  An optional provision was added 
to incorporate the ICC’s Pre-arbitral Referee Procedure, allowing for urgent measures (e.g., 
conservatory decisions) to be taken on a provisional basis. 

 

                                                 
27 Siemens AG & BKMI Industrienlagen GmbH v. Dutco Construction, Co., No. 89-28 708 Y and No. 89-18 
726 Y combined, decision of the Cour de Cassation (French Supreme Court) 1st Civil Chamber, 7 January 1992. 
28  In response to the Dutco decision, the ICC, AAA, and LCIA have recently adopted rules that allow the 
institutions to appoint all arbitrators when there are more than two parties to an arbitration and either all claimants or 
all respondents cannot agree on the joint appointment of an arbitrator for their side.  ICC Rules art. 10(2); AAA 
International Rules art. 6(5); and LCIA Rules art. 8.1. 
29 See Final Report on Multi-Party Arbitrations (Approved by the ICC’s Commission on International 
Arbitration), 6 THE ICC INT’L COURT OF ARBITRATION BULLETIN 26 (May 1995) (commenting on the issues and 
concerns that arise in multiparty arbitrations).  
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Errata re Consequential Damages.  The Model Form contains one oversight in relation to 
consequential damages.  In retrospect, sub-paragraph (15) dealing with Exemplary Damages 
should also specifically exclude consequential damages. A suggested rewording is:  “…any 
punitive, multiple, consequential or other exemplary damages.…” 
 
 Confidentiality.  An optional provision relating to the confidentiality of ADR and 
arbitration proceedings was also incorporated into the Model Form.  This provision is intended to 
encourage ADR proceedings - which Parties often errantly presume to be confidential - and to 
respond to the concern that arbitral rules do not uniformly or adequately address the issue of  
confidentiality, particularly with respect to settlement and submissions by the Parties.  
 
 Waiver of Sovereign Immunity.   Given the commercial nature of the JOA, a new waiver 
of sovereign immunity clause was added as Article 18.4 to ensure that government-owned 
Parties  (e.g., the Government Oil and Gas Company) are prevented from claiming sovereign 
immunity in relation to dispute resolution proceedings or any action brought to enforce any 
“decision, settlement, award, judgment, service of process, execution order or attachment 
(including pre-judgment attachment) that results from an expert determination, mediation, 
arbitration or any judicial or administrative proceedings” commenced pursuant to the JOA.  
Nevertheless, negotiators should  confirm that each Party is authorized under applicable local 
law to waive its sovereign immunity. 
 

L. Allocation of Hydrocarbons (Article 19) 
 
 The Revision Committee was aware that many users of the 1995 Version consider Article 
19 unnecessarily complex, especially in the international context.  Therefore, in an effort to 
simplify the provisions governing the allocation of Hydrocarbons, a “last minute change” in the 
Model Form replaced the detailed allocation methodology employed in the 1995 Version.  Under 
the Model Form’s new approach, allocation principles are set forth with the Operator required to 
develop, and the Operating Committee to adopt, detailed allocation procedures in the future.  
Additionally, the Model Form now provides alternative allocation principles depending on 
whether the Parties’ desire to allocate Hydrocarbons based on the Exploitation Area or the type 
of operation. 
 
 Not everyone has greeted new Article 19 with open arms.  Negotiators should be aware 
of one consequence of new Article 19 in the Model Form.  The Model Form departs from the 
original philosophy employed in the 1990 Version and the 1995 Version which permitted 
“Parties to Exploitation Areas which were producing Hydrocarbons to recover their costs first, 
and receive the Profit Oil to which they would otherwise be entitled, before Parties to operations 
which were less successful were entitled to share in that production to recover their own costs.”30  
Clearly, negotiators who wish to allow such “subsidization” between Exploitation Areas should 
reinsert the provisions of Article 19 of the 1995 Version in place of Article 19 of the Model 
Form.    
 

                                                 
30  S. Murphy & D. Asmus, AIPN Model Form International Operating Agreement – A Practical Approach to 
Drafting Issues, SHORT COURSE ON INTERNATIONAL OIL & GAS LAW, CONTRACTS AND NEGOTIATIONS, page 67 
(2002). 
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Under the Model Form, in the event Hydrocarbons are allocated based on Exploitation 
Areas, such allocation is made on a chronological basis.  This means the allocation is first 
attributable to the earlier established operation, providing that such operation cannot be enhanced 
nor impaired by the establishment of a subsequent operation, exclusive or joint.  Once 
Hydrocarbons have been allocated based on Exploitation Area, they are allocated to the Parties 
in proportion to each Parties’ Participating Interest in the relevant Exploitation Area.   
 
 Alternatively, the Parties may opt to allocate Hydrocarbons based on the type of 
operation that was undertaken (favoring Joint Operations).  In this case, Hydrocarbons are again 
allocated on a chronological basis, first to Joint Operations on the principle that Joint Operations 
should neither be enhanced nor impaired by an Exclusive Operation, and then to Exclusive 
Operations, on the principle that an earlier executed Exclusive Operation should not be impaired 
nor enhanced by a subsequent operation.  Hydrocarbons allocated on an operational basis are 
then allocated to the Parties based on each Party’s Participating Interest in the relevant operation.   
 

One other guiding principle of the Model Form in terms of the Operator and Operating 
Committee implementation of an allocation plan for Hydrocarbons is that, regardless of whether 
the allocation is made on the basis of Exploitation Areas or operations, such allocation must 
provide an adjustment to reflect the relative values of the different qualities of Hydrocarbons 
produced. 

 
III. OTHER KEY REVISIONS 
 

A. Conduct of the Parties 
 
 Anti-bribery legislation has been enacted on a worldwide basis in recent years, as 
evidenced by the Organization of American States’ Inter-American Convention on Corruption, 
the Organization for Economic Development and Cooperation’s (“OECD”) Convention on 
Combating Bribery of Foreign Public Officials in International Business Transactions (“Anti-
Bribery Convention”), the United Nations’ Anti-Corruption Declaration, the World Bank’s 
Procurement Guidelines, and the International Chamber of Commerce’s Rules of Conduct to 
Combat Extortion and Bribery.  The primary focus of this worldwide initiative has been to 
criminalize bribes and eliminate the tax deductibility of such payments.  In response to these 
landmark international anti-corruption developments, the Revision Committee reconsidered the 
optional provision of the 1995 Version, focusing the Model Form’s mandatory language in 
Article 20.1 on the principles set forth in the OECD’s Anti-Bribery Convention.31 
 

An optional provision was also included, obligating the Parties to respond in reasonable 
detail to any notice from another Party in connection with the anti-corruption warranty made by 
the Parties under Article 20.1(B).  This obligation includes the requirement that a Party furnish 
adequate documentary support in connection with its response.  Lastly, new Article 10.1(B) adds 
important obligations regarding internal controls and the proper recording of transactions.  
                                                 
31 While the new language still complies with the Foreign Corrupt Practices Act (“FCPA”), U.S. companies 
choosing to conduct Joint Operations under the Model Form may wish to more narrowly tailor the anti-bribery 
provisions to the FCPA. 
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B.  Conflicts of Interest.   

 
 Another revision worth noting is a new provision in Article 20.2(C) which is meant to  
confirm international petroleum industry practice that a Party may compete with activities 
engaged in under the JOA without having an obligation to offer an interest in any other 
enterprise or venture to another Party.  The underlying rationale for the inclusion of this 
provision rests in part to the confusion that seems to abound regarding the potential creation of 
fiduciary duties under JOAs.   
 

C. Survival of Obligations.   
 

Under the 1995 Version, the provisions governing the abandonment of wells (Article 10) 
and the settlement of claims and lawsuits (Article 4.5) survived a termination of the operating 
agreement until such time as all wells were properly abandoned and all obligations or disputes 
were otherwise resolved.  The survival of these obligations remain in the Model Form, although 
Article 2 now includes additional provisions that specifically survive a termination of the 
operating agreement.  These provisions include: (i) the default provisions under Article 8; (ii) the 
confidentiality provision under Article 15.2; (iii) the dispute resolution provisions under Article 
18; and (iv) the indemnity obligation under Article 20.1(A) in relation to the anti-bribery 
obligations. 
 

D. Third Party Beneficiary Clause.   
 

In large part to respond to the English Contract (Right of Third Parties) Act 1999, an 
express provision excluding third parties’ rights was added to the Model Form.  This provision, 
however, reserves the rights conferred under Article 4.6, such that the indemnification of the 
Operator’s Affiliates and the officers, directors and employees of the Operator and its Affiliates 
is unaffected.  
 
IV. OUTSTANDING ISSUES AND TASKS 
 
 While a yeoman’s task was undertaken by the Revision Committee, the process served to 
reveal that outstanding issues and tasks remain.  Recently, the AIPN organized a Committee to 
revise the JOA Accounting Procedure to take into account the Model Form.  A model form 
subordination agreement (as referenced in Article 12) may also be developed in due course. 
 

The AIPN remains committed to improving its forms, and the Model Form will be no 
exception.  In 2003 the AIPN will launch an update of the “Model Contract Forms” portion of its 
website to allow AIPN members to discuss ongoing issues, experiences and disputes associated 
with AIPN forms, including the 2002 Model Form International Operating Agreement.  
Comments and concerns regarding continuing use of the Model Form are to be retained on the 
website as an additional educational tool for AIPN members, and to help guide the next revision 
effort (which is expected to occur in a few years as changes in industry practice and law 
necessitate).  Moreover, hopefully the committee assigned to modify the Model Form will take 
into consideration the various issues and corrections highlighted in the foregoing discussion. 
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V. CONCLUSION 
 
 Like its predecessor, the Model Form will serve as a useful tool for years to come in 
negotiating and implementing joint ventures for the exploration and production of hydrocarbons 
in the international context.  Its utility, however, will largely depend on the negotiators’ 
understanding of the relative rights being sought by the Parties, the terms of the Contract with 
the host government, and the applicable laws and regulations that govern the Parties’ agreement.  
While the Revision Committee sought to create a more “internationally friendly” agreement, it 
set about this objective with a view towards adapting the Model Form to the expected choice of 
law, and conforming the agreement to what is perceived, today, to be generally accepted industry 
practice. The Model Form remains only a model contract.  Accordingly, negotiators endeavoring 
to employ the Model Form in actual international operations must continue to tailor its use to the 
relevant circumstances.  
 


