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High Court May Blunt Favored Anti-Corruption Weapon 

By Stewart Bishop 

Law360, New York (March 2, 2015, 10:13 PM ET) -- The U.S. Supreme Court’s decision to hear an appeal 
by a Baltimore police officer convicted of taking kickbacks could make it more difficult for prosecutors to 
charge people who bribe public officials under the Hobbs Act, a favored tool in state and local 
corruption cases. 
 
The high court on Monday agreed to hear an appeal from Samuel Ocasio, who was charged along with 
17 other police officers with taking kickbacks from the owners of a Maryland auto shop in exchange the 
referrals of car accident victims. 
 
Ocasio was convicted by a jury of conspiracy and extortion, a decision that was ultimately upheld by the 
Fourth Circuit, which rejected his appeal. In ruling against Ocasio, the court also refused to adopt the 
reasoning of the Sixth Circuit that, in order to bring a claim for conspiracy under the Hobbs Act, the 
scheme must involve an accord by the players to obtain someone else’s property. 
 
If the Supreme Court ultimately sides with Ocasio and the Sixth Circuit, experts say it will be a blow for 
prosecutors, who have been increasingly favoring the use of the Hobbs Act in public corruption cases.  
 
“The general conspiracy statute and the Hobbs Act provisions are prosecutors’ best friends in fighting 
official corruption,” said William D. Wilmoth of Steptoe & Johnson PLLC, a former U.S. attorney for the 
Northern District of West Virginia. “If the Supreme Court sides with the petitioner, it will put a great 
dent in the government’s ability to ferret out corruption.” 
 
The Fourth Circuit panel brushed aside the Sixth Circuit’s interpretation of the Hobbs Act in United 
States v. Brock, in which that court found that the statute’s requirement that conspirators agree to 
acquire “property from another” and do so “with his consent” doesn’t apply to conspirators’ own 
property or to their own consent. 
 
Instead, the panel found that people such as the auto shop owners, who actively participate in a 
conspiratorial extortion scheme, can be named and prosecuted as co-conspirators, even though they are 
purported victims of the conspiratorial agreement. 
 
The resulting appeal is somewhat ironic, according to Edward J. Loya Jr. of Venable LLP,  because it 
ultimately will define prosecutors’ ability to charge nonpublic parties with conspiracy under the Hobbs 
Act, as opposed to public officials. 
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“As a practical matter, public officials are not going to be affected much by this Supreme Court case,” 
Loya said. “The appeal is all about the exposure for nonpublic officials. A key question under Hobbs Act 
law is to what extent if any can bribe givers be liable under the statute. Some circuits permit prosecutors 
to charge bribe givers under an aiding and abetting theory and some do not, so right now it’s kind of up 
in the air.” 
 
Ocasio’s attorney, Ethan Davis of King & Spalding LLP, told Law360 that if the conspiracy charge were 
reversed, that could have a significant effect on the substantive counts of extortion in the case. 
 
In the petition to the high court, Davis and King & Spalding, which took on the case pro bono at the 
Fourth Circuit stage, argued that as a result of the conspiracy charge, the jury saw a great deal of 
evidence that was submitted at trial in support of that count that otherwise would not have been 
admitted. 
 
Davis agreed the case could have a major impact on the government’s ability to prosecute entities for 
paying bribes under the Hobbs Act, noting that one of their key arguments is that through a backdoor 
conspiracy to commit extortion charge, the government is criminalizing the paying of bribes as opposed 
to receiving them.  
 
"Congress knows how to prohibit the paying of bribes, and when it hasn’t done so, there’s no reason to 
write that provision into the Hobbs Act," Davis said.  
 
Representatives for the U.S. attorney for the District of Maryland did not respond to a request for 
comment Monday.  
 
A potential problem for the government is the plain text of the statute, Loya said, which defines 
extortion as the wrongful “obtaining of property from another, with his consent ... under color of official 
right.” 
 
“From a strict construction standpoint, the plain language of the statute seems to suggest the 
conspiracy has to involve an agreement to take property from someone outside the conspiracy,” Loya 
said. “But if you were to apply the plain language that means you couldn't charge for example the shop 
owners with conspiracy. That would make the government’s job more difficult.” 
 
For its part, the Fourth Circuit contended that “nothing in the Hobbs Act forecloses the possibility that 
the 'another' can also be a co-conspirator of the public official.” 
 
Bennett Gershman, a professor at Pace Law School, said he expects the court to embrace the Fourth 
Circuit’s reasoning that the victim of extortion can be a co-conspirator as well. 
 
“My guess is that the Supreme Court will say, yeah, ‘another’ can be the person who is the target of the 
extortion,” Gershman said. “It seems to me if the victim is part of the unlawful agreement and helps the 
conspiracy move along, as I think the facts of the case show, then I don’t think the court is going to have 
a problem interpreting that language to include the victim.” 
 
Richard Painter, a professor at the University of Minnesota Law School, took issue with the underlying 
charges of extortion, saying the facts of the case don’t to fit the extortion fact pattern at all, and instead 
appears to be a clear cut case of bribery. 
 



 

 

“The facts are bribery. This is a bribery situation,” Painter said. “To have extortion, you need a victim, 
and I don’t see how the victim can be a co-conspirator. With bribery, you have two people engaging in 
illegal conduct and the victim is the public. With extortion, you have a perpetrator and a victim, the 
victim is a person having the money extorted from them.” 
 
One thing that is certain is that the circuit split is ripe for resolution, according to Wilmoth. 
 
“This is a pretty clear yes you can, no you can’t divergence of opinion, which is exactly the kind of thing 
the Supreme Court of the United States likes to resolve,” Wilmoth said. 
 
--Editing by Jeremy Barker and Chris Yates. 
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