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Rookies Take Bat Before High Court 
Associates reflect on their debuts: the preparation, jitters and calming libations.

By Zoe Tillman

The hour before King & Spalding associ-
ate Ethan Davis stood up to argue in 
the U.S. Supreme Court on Oct. 6 was 

“the worst,” he said.
The argument was Davis’ first before 

the justices. He was nervous. A glass of 
wine the night before had helped, he said, 
but his stress level was high as the argu-
ment time drew near. His nerves mostly 
melted away once he began to speak, he 
said, but he remained on “high alert.”

Even after more than a year of work-
ing on the case — representing a former 
Baltimore police officer charged in an 
extortion conspiracy — and many practice  
argument sessions, “the intensity of it was 
something that you can’t prepare for,”  
he said.

Law firm associates are far less likely to 
argue cases in the Supreme Court than 
partners. Davis’ client, Samuel Ocasio, 

came to King & Spalding as a pro bono 
case. Davis took the lead as it moved 
from the U.S. Court of Appeals for the 
Fourth Circuit to the Supreme Court.

The firm’s appellate practice “gives its 
associates a lot of responsibility, which is a 
real tribute to that group,” Davis told the 
NLJ. “I’ve just felt since I’ve been there 
that they’ve been seriously looking out for 
my career.”

Davis won’t be the lone law firm asso-
ciate to argue this term. Two of his Yale 
Law School classmates are scheduled to 
argue cases: Fred Liu, a senior associate at 
Hogan Lovells, and Mayer Brown associ-
ate Michael Kimberly.

“We got lucky,” said Davis, who gradu-
ated with Liu and Kimberly in 2008.

Liu (left) argued on Oct. 7 in the case of 
two brothers convicted of quadruple mur-

ders. To prepare, Liu said, “I just mooted, 
mooted, mooted,” referring to practice 
arguments at moot courts. Liu said the 
firm’s appellate practice leaders, partners 
Catherine Stetson and Neal Katyal, “have 
gone to great lengths to get arguments 
for associates” before the high court and 
other appeals courts.

Liu said Katyal told him in advance 
about how close the lectern is to the 
 justices, but it was still a surprise when he 
walked up.

“It’s a very big cavernous room, but 
when you’re there at the podium, it’s a 
very small room,” Liu said. “You feel like 
you’re having a very close conversation 
with nine other people.”

Mayer Brown senior associate Paul 
Hughes argued his first high court case — a 
trademark dispute — in December. He also 
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HIGH WIRE: King & Spalding’s Ethan Davis was “in the zone” for debut.
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graduated from Yale Law in 2008. Hughes 
said he was nervous leading up to the argu-
ment but then felt “oddly calm” once it 
began.

“I think the setting, where you’re so 
close to the justices — you’re right there, 
they completely fill your field of vision 
— it makes it for more of a conversation 
with the justices than I had appreciated at 
the outset,” Hughes said.

‘KiCKeD inTo HiGHeR GeaR’

Davis is based in King & Spalding’s  
San Francisco office. He has a general 
appellate practice, but also specializes in 
health care and intellectual property. He 
joined the firm in September 2013 after 
spending four years in the federal pro-
grams branch of the U.S. Department of 
Justice Civil Division.

Other lawyers at the firm had been 
working on Ocasio’s case before Davis 
arrived. Partner Ashley Parrish said it 
was a “good time” in Davis’ career to do 
a Supreme Court argument. The firm 
encourages associates to take pro bono 
cases as a way to get argument experi-
ence, he said, since paying clients may 
prefer to have a partner take the lead.

“It’s obviously a great feather in 
[Davis’] cap,” Parrish said. “And particu-
larly given what a great job he did, he’s 
able to hold that out to other clients.”

Davis said that writing briefs gave him a 
solid foundation in Ocasio’s case, and then 
the preparation “kicked into higher gear” 
once the government filed its briefs and 
Davis saw what they’d be arguing.

Ocasio was charged in a kickback 
scheme with the owners of Majestic 
Auto Repair Shop in Rosedale, Mary land. 
Prosecutors said Ocasio directed car acci-
dent victims to Majestic, and Majestic’s 
owners would pay Ocasio cash for each 
car. Some 60 officers were suspected of 
having similar arrangements with Majestic. 
In the Supreme Court, Ocasio isn’t chal-
lenging his conviction for extortion, but he 
is contesting a related conspiracy charge.

Davis argued that an extortion con-
spiracy, as defined by federal law, involved 
efforts to extort money or property “from 
another” person, and the “another” 
couldn’t be a member of the conspiracy 
ring.

Allon Kedem of the solicitor gen-
eral’s office argued that the “another” 
language could apply to a member of 
the conspiracy. Kedem said the gov-
ernment’s interpretation wouldn’t turn 
every person who paid a bribe into a co-
conspirator because there was case law 
requiring a higher level of involvement 
in the conspiracy.

Several justices expressed skepticism at 
Davis’ interpretation of “from another.” 
From Ocasio’s perspective as a public offi-
cial accepting a bribe, the auto shop own-
ers were the other, Justice Elena Kagan 
said.

“It is, of course, right that somebody 
has to obtain property from another, 
but the conspiracy offense is made out if 
two people agree that somebody should 
obtain property from another. And that’s 
exactly the situation here,” Kagan said.

Davis said that to define “another” as 
referring to members of a conspiracy was 
inconsistent with an “ordinary English” 
understanding of the word. Justice 
Stephen Breyer said the government’s 
interpretation of the term was, “odd, but 
English.”

A group of nine former U.S. attor-
neys, represented by Baker Botts, filed 
a brief in support of Ocasio, as did 
the National Association of Criminal 
Defense Lawyers, represented by Mayer 
Brown. The former U.S. attorneys said 
Ocasio’s case involved “prosecutorial 
overreach.”

mooT CoURT — RinSe anD RePeaT

Parrish said that for a King & Spalding 
lawyer’s first time arguing in the Supreme 
Court, the firm typically schedules more 
moot courts than for more experienced 
attorneys.

Davis went through four moot courts 
to prepare for arguments, including one 
at Georgetown University Law Center’s 
Supreme Court Institute, which holds 
moot courts for most cases before the  
high court.

He also did two moot courts at King 
& Spalding and one at University of 
California Hastings College of the Law.

“I don’t know how I could have done 
this whole thing without the George-
town moot court,” Davis said. “It was 
just two hours of standing up there, 
getting hammered. What I found to be 
the most valuable way to prepare was 
just that on-your-feet time, articulating 
answers to questions, not just sitting in 
a back room reading.”

Davis also tapped into the knowl-
edge of partners at the firm, especial-
ly Parrish, Jeffrey Bucholtz and Daryl 
Joseffer, who leads the appellate prac-
tice. Davis said he asked them ques-
tions from the mundane — what 
he should bring to court and what he 
should wear — to the more substan-
tive, such as how to transition back to 
your argument after a justice throws you 
off track.

Davis said he didn’t bring any good-
luck charms with him and didn’t have 
any pre-argument rituals. On the night 
before the argument, he said, he went 
out to dinner on Capitol Hill with fam-
ily. The glass of California chardonnay 
was “critical,” he added. Parrish said 
he could tell last week that Davis was 
ready, and seemed “in the zone” the 
morning of arguments.

What’s next for Davis? Listening to the 
recording of arguments to parse his per-
formance, he said, and likely another glass  
of wine.
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