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A district court in Washington, DC, has refused to overturn a US$96 million award 
in favour of US oil company Chevron against Ecuador, and has criticised the state 
for requesting an “unprecedented” review of whether the underlying dispute ought 
to have been arbitrated. 

In a judgment on 6 June, the DC court confirmed the award, which was issued in 
2011 and held Ecuador liable for the “undue delay” of its courts in deciding seven 
breach-of-contract claims filed Chevron’s predecessor company, Texaco Petrole-
um, in the 1990s. The claim was heard by an UNCITRAL tribunal seated in Hague 
under the US-Ecuador bilateral investment treaty, with the resulting award also fac-
ing challenges from Ecuador in the Dutch courts.

In DC, Ecuador argued that confirmation should be denied on two grounds: be-
cause the case did not meet the requirements of the arbitration exception to the 
Foreign Sovereign Immunities Act (FSIA); and because the award was beyond the 
scope of the submission to arbitration and was contrary to US public policy, mean-
ing enforcement should be denied under articles V(1)(c) and V(2) of the New York 
Convention.

Ecuador raised an argument described as “novel” by the DC court: that because it 
had not consented to arbitrate the underlying breach-of-contract claims with Texa-
co, whose 15-year pendency in the Ecuadorean courts was the subject of the BIT 
claim, the award had not been rendered pursuant to an agreement to arbitrate – 
and the DC district court should “satisfy itself of the arbitrabilty of the underlying dis-
pute” before it found subject-matter jurisdiction over the enforcement proceeding.

DC court rejects Ecuador’s ‘novel’ 
challenge

Chevron has had its US$96 million award confirmed in the US

Kyriaki Karadelis 

14 June 2013

http://globalarbitrationreview.com/news/article/31661/dc-court-rejects-ecuadors-novel-challenge/


arg
The international journal of

commercial and treaty arbitration

This article was first published in the Global Arbitration Review online news, 14th June 2013
www.globalarbitrationreview.com 

NEWS
Ecuador maintains that the breach-of-contract claims did not qualify as “invest-
ments” under the treaty, which in any event could not extend to investments that 
had “expired” before the treaty entered into force. The underlying contractual claims 
were filed in 1991 as Texaco was winding up its work in Ecuador, and arose out of 
contracts signed in the 1970s, well before the US-Ecuador BIT entered into force 
in 1997.

The state also argued before the DC court that the arbitral tribunal’s 2008 interim 
award upholding jurisdiction over the case was “incorrect”. Ecuador urged the court 
to perform an “independent determination” of the tribunal’s authority to hear the 
case.

It also invoked article V(2) of the New York Convention – that the award contra-
vened US public policy – on the grounds that enforcing the award would “sanction 
the forcible removal of pending litigation in the Ecuadorian courts... something that 
the US would never tolerate.”

Finally, the state argued that the DC court proceedings should be stayed while the 
Dutch courts consider the state’s attempts to have the award set aside.

But the DC court denied all of Ecuador’s requests and used some strong words 
against the state’s arguments.

First, it dismissed Ecuador’s argument that confirmation would not comply with the 
FSIA’s requirement that the arbitral agreement or award “is or may be governed 
by a treaty or other international agreement”. Siding with Chevron, the court noted 
that the award’s “own language” indicated that it was made pursuant to a BIT and 
governed by the New York Convention.

The DC court said it could find no authority to support an independent, de novo 
determination of the arbitrability of the dispute to satisfy the FSIA’s arbitration ex-
ception, and described this as an “attempt by Ecuador to get two bites at the apple 
of the merits of its dispute with Chevron”.

“The inquiry Ecuador suggests runs counter to the clear teaching of this circuit on 
the purpose and role of the FSIA,” the court noted. This type of “unprecedented 
merits-based review” would require looking to the parties’ contractual rights to ar-
bitration, which would be beyond the reach of “the FSIA’s cabined jurisdictional 
inquiry”.

The DC court also found in favour of Chevron that both parties had “clearly and 
unmistakably” agreed the tribunal should decide on the arbitrability of the dispute, 
and for this reason, the court’s review of the tribunal’s 2008 decision on jurisdiction 
should be “highly deferential”.

The US-Ecuador BIT constituted Ecuador’s “standing offer” to arbitrate and pro-
vides for arbitration to be conducted in accordance with the UNCITRAL rules, which 
give tribunals the power to rule on their own jurisdiction, the court noted.

In its 2008 interim award, the arbitral tribunal had found that Chevron’s breach-of-
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contract suits did count as investments under the BIT as “a claim to money or a 
claim to performance having economic value and associated with an investment”. 
Moreover, these contractual claims had continued in the courts not only after the 
entry into force of the BIT, but to the date of commencement of the arbitration in 
2006, being allowed “to languish there” for 15 years, the court pointed out.

The court also pointed out that the award on jurisdiction had been handed down by 
a tribunal of three “learned arbitrators”, against which there were no contentions of 
bias or inexperience, and that the tribunal had held 11 days of hearings, of which 
four were expressly dedicated to jurisdictional issues, producing a 140-page opin-
ion on arbitrability alone that addressed eight potential issues.

“[E]ven under a very mildly deferential standard, the tribunal’s decision appears 
well-reasoned and comprehensive. In no way is it so erroneous, unjust or unclear 
that this court would be empowered to set it aside,” it said.

The court also noted that Ecuador’s public policy argument under article V(2) of the 
New York Convention was “primarily a rehashing of its position” that the award was 
beyond the scope of the submission to arbitration: “Given that the court found there 
was a valid agreement to arbitrate between the parties formed under the BIT, the 
court cannot now say that enforcing it through precise means contemplated by the 
treaty would contravene the strong public policy of the US.”

To claims by Ecuador that the tribunal’s US$96 million remedy had been “improper”, 
the court said it had no opinion – except it was clear that the remedy was not “so 
egregious” that it violated US public policy.

Finally, the court dealt with Ecuador’s plea that it should defer judgment on the 
confirmation of the award until a final decision had been made in the parallel award 
set-aside proceedings in The Hague.

Relying on the 1998 judgment Europcar Italia v Maiellano Tours which established 
six factors that courts should consider where evaluating a request for a stay, the DC 
court noted that the balance of factors weighed in favour of Chevron again.

In particular, it focused on the “general objectives of arbitration” to be expeditious 
and to see “immediate satisfaction” of arbitral awards: Chevron’s notice of arbitra-
tion was submitted more than six years ago to resolve disputes that dated back to 
the early 1990s, the court emphasised. The District Court in The Hague has already 
denied Ecuador’s petition to set aside the award in May 2012, and Ecuador’s pend-
ing appeal in the Dutch courts would likely not be resolved until the end of this year 
or early in 2014.

“After such an extensive delay, the balance of hardships – and, indeed, the interests 
of justice – strongly favour immediate confirmation,” it said.

The DC court also acknowledged the fact that the District Court of The Hague, in 
denying Ecuador’s set-aside petition, had itself reviewed de novo the question of 
whether a valid arbitration agreement existed. To the extent the Dutch courts’ stand-
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ard of review “is any more searching, it has not helped Ecuador in its attempt to 
resist confirmation,” the DC court said.

Ecuador’s counsel was not immediately able to comment on whether the state will 
appeal the DC decision.

Counsel to Chevron did not immediately respond to queries about whether enforce-
ment of the US$96 million award looks likely to be delayed by the appeal pending 
in the Dutch courts.

In March, Ecuador’s president, Rafael Correa, said he would ask the country’s na-
tional assembly to approve the termination of the country’s BIT with the US. The 
government has since established a commission to review all of its investment trea-
ties.

In the US District Court for the District of Columbia

• Judge James E Boasberg

Counsel to Chevron Corporation and Texaco Petroleum Company

• King & Spalding
Partner Jeffrey Bucholtz and associate Kana Ellis Caplan in Washington, DC, 
with partners Caline Mouawad and Edward G Kehoe in New York and partner 
Brian White and associate Skyler McDonald in Atlanta

Counsel to Ecuador

• Winston & Strawn
Partner Mark N Bravin and associate Eric M Goldstein in Washington, DC

In the arbitration

Tribunal

• Karl-Heinz Böckstiegel (president)
• Charles N Brower (appointed by claimants)
• Albert Jan van den Berg (appointed by respondent)

Counsel to Chevron Corporation and Texaco Petroleum Company

• In-house counsel: Deborah Scott and Ricardo Reis Veiga
• King & Spalding
Partners R Doak Bishop and Wade Coriell and associates Isabel Fernández de 
la Cuesta, David Weiss and Elizabeth Silbert in Houston; and partner Edward 
Kehoe in New York

http://globalarbitrationreview.com/news/article/31661/dc-court-rejects-ecuadors-novel-challenge/


arg
The international journal of

commercial and treaty arbitration

This article was first published in the Global Arbitration Review online news, 14th June 2013
www.globalarbitrationreview.com 

NEWS
• Quevedo & Ponce
Alejandro Ponce-Martínez and Ana Belén Posso in Quito

Counsel to Ecuador

• Attorney general Diego García Carrión in Quito
• Winston & Strawn
Partner Eric Bloom and of counsel Tomás Leonard in Washington, DC; partner 
C MacNeil Mitchell in New York; partner Ricardo Ugarte in Geneva; and partner 
Bruno Leurent in Paris (now with Foley Hoag)

• Foley Hoag
Partner Mark Clodfelter in Washington, DC

Party-appointed expert witnesses

On damages

For the claimants: Navigant Consulting

For the respondent: Ernesto Schargrodsky of Universidad Torcuato Di Tella and 
Maria Fernanda Martinez of CEARE in Buenos Aires

On Ecuadorean tax law

For the claimants: Diego Almeida Guzmán of Almeida Guzman & Asociados in 
Quito

For the respondent: Javier Cordero Ordóñez (now permanent associate justice of 
Ecuador’s National Court of Justice); and Mario Prado of Estudio Jurídico Prado 
in Quito

In the Dutch set-aside proceedings

Counsel to Ecuador

• De Brauw Blackstone Westbroek
Partner Bommel van der Bend and associates Rogier Schellaars and Nani 
Jansen in Amsterdam

Counsel to Chevron

• Spigthoff Attorneys at Law in Amsterdam

http://globalarbitrationreview.com/news/article/31661/dc-court-rejects-ecuadors-novel-challenge/

