Material Transfer Agreement Submitted in Support of An Application to Access Genetic Resources from Ghana under the Nagoya Protocol on Access and Benefit-sharing
(This template provides a broad guide on the issues the MTA is supposed to address or cover)
[bookmark: _GoBack]THIS AGREEMENT is made ………………………..day of …………….………(Please insert the year) BETWEEN ……………….{Please insert the name of the collaborator/partner in Ghana; in case an acronym e.g. Council for Scientific and Industrial Research would be used subsequently, insert, hereinafter referred to as CSIR, (Please insert a description of the type of business)} with its principal place of business at (Please insert the location and region of the partner/collaborator) and acting by its legally authorized representative,………………………(Please insert the name and designation (e.g. Director)) of the legal representative. 

In the event that there is more than one PROVIDER Institution or Partner, the details of the other PROVIDER Institutions should be listed in sequence using the format above. Collectively, all Institutions/Partners such as above, shall be referred to as “PROVIDER” (which expression shall where the context admits or requires, include their representatives or assigns). The AGREEMENT Shall thus, be between them on the one part;
AND:
…………………………. (Please insert the name of the RECIPIENT collaborator/partner), {in case an acronym e.g. Council for Scientific and Industrial Research would be used subsequently, insert, hereinafter referred to as CSIR, (Please insert a description of the type of business conducted by the collaborator/partner) having its principal place of business at…………………….. (Please insert location/address), and acting through its legally authorized representative, …………….. (Please insert the name and designation (e.g. Director))
In the event that there is more than one RECIPIENT Institution/Partner, the details of the other RECIPIENT Institutions/Partners should be listed in sequence using the format above. 
Collectively, all RECIPIENT Institutions/Partners shall be referred to as the “RECIPIENT” (which expression shall where the context admits or requires, include their representatives or assigns). 

Whereas:
a) Both PROVIDER and the RECIPIENT warrant and represent that they both have the capacity to enter into this Agreement and the persons executing this Agreement on their behalf are duly authorized and empowered to approve, sign and supervise the implementation of the Agreement for their respective institutions; 

b) The PROVIDER and RECIPIENT are hereinafter referred to individually as ‘Party’ and collectively as “Parties” and constitute a contract. 


CLAUSES OF THE MATERIAL TRANSFER AGREEMENT
Clause 1 – OBJECTIVE AND REGULATORY CONTEXT OF THE AGREEMENT (MANDATORY FIELD)
i.  This AGREEMENT sets out the terms and conditions that shall apply to access to and utilization of genetic resources (please insert a description of the genetic resources that is the subject matter of the agreement e.g. Malaria parasites, aquatic plants or insects or genomic DNA) under the project/undertaking …………………. (Please insert the title of the activity through which access to the genetic resource is required) being funded by ………………………… (Please insert information on any donor to the activity).
ii. This AGREEMENT shall become effective only upon the issuance of an ACCESS PERMIT by the COMPETENT NATIONAL AUTHORITY on BEHALF of the Government of Ghana.
iii. The PROVIDER shall submit and obtain endorsed copies of the Prior Inform Consent (PIC) and the Mutually Agreed Terms.

Clause 2 – DEFINITIONS (PLEASE DELETE OR ADD ON AS APPROPRIATE)
The underlisted terms as used in this AGREEMENT, shall have the meanings described below.

“Access” means collecting genetic resources from the location where they are found in situ or ex situ.

“Accessed genetic resources” means the genetic resources accessed on the basis of
this AGREEMENT.

“Access permit” means a written authorization issued by the COMPETENT NATIONAL AUTHORITY designated by the Government of Ghana that allows a person or Entity to access genetic resources.

“Biotechnology” means any technological application that uses biological systems, living organisms, or naturally occurring compounds resulting from the expression or metabolism of biological or genetic resources, even in the absence of functional units of heredity (DNA/genes)

 “Confidential Information” Includes information, data, and material, in written or other
tangible form relating to the material, research findings, proprietary information, and certain technical information received from or disclosed to a third party under an expressed or implied commitment of confidence.

“Derivative” means a naturally occurring biochemical compound resulting from the genetic expression or metabolism of biological or genetic resources, even if it does not contain functional units of heredity.
 
“Genetic resource” means any material of plant, animal, microbial or other origin (excluding human) containing functional units of heredity (e.g., genes and DNA) which is of actual or potential value; or their derivatives, e.g., proteins, lipids, enzymes of RNA.

“Prior informed consent” means consent given by the Government of Ghana (COMPETENT NATIONAL AUTHORITY) to access genetic resources based on prior information provided by the Parties to this AGREEMENT.

“Utilization of genetic resources” means to conduct research and development on the genetic and/or biochemical composition of genetic resources, including through the application of biotechnology. This includes basic and applied research.

“Utilization for commercial purposes” for the purposes of this AGREEMENT, means research and development that is aimed at producing marketable associated knowledge, including products and processes developed, and bringing it to the market, be it through intellectual property rights or sales or otherwise, at more than incremental cost of dissemination.

“Utilization for non-commercial purposes” means research and development that aims at enhancing knowledge about the accessed genetic resource, including products and processes developed therefrom, and making such knowledge publicly available and usable at no more than incremental cost for dissemination.

“Third party” means any person other than the RECIPIENT and the PROVIDER or Partners agreed to under Clause xx to be collaborators in the project, providers of auxiliary services in the project or undertaking described in this AGREEMENT and employees of the PROVIDER or RECIPIENT are not considered as third parties.

Clause 3 – SCOPE OF THE AGREEMENT (PLEASE AMEND AS APPROPRIATE)
This AGREEMENT shall also apply to traditional knowledge associated with genetic resources for which the ACCESS PERMIT is Granted.

Clause 4 – ACCESS TO GENETIC RESOURCES (MANDATORY FIELD)
i. The RECIPIENT is granted access to the genetic resources described in this AGREEMENT as follows:

(a) Type of samples, including the kind of genetic resources, ……………………… (Please provide specific details including type of organism, habitats and locations from which organism was collected).

(b) Number or quantity of samples, ……………………… (Please provide details of the number or quantity of the samples being transferred and in what state they are being transferred to the RECIPIENT).

ii.  Notification of discovery and subsequent utilization……………. (Please indicate the conditions, including procedure and period of notification, of any discovery made through research or development activities on the genetic resources transferred and any intentions of the utilization of such discovery. 

iii. The costs of accessing the genetic resources shall be borne by………….. (Please indicate the Party that shall bear the cost).

Clause 5 – MOVEMENT AND DEPOSIT OF THE GENETIC RESOURCES ACCESSED (MANDATORY FIELD)
i. The RECIPIENT is permitted to transfer the genetic resources accessed abroad to its facilities at ……………………………… (Please indicate the physical address/location of the facility). Any movement to a facility other than specified herein shall be mutually agreed upon by the PARTIES and endorsed by the COMPETENT NATIONAL AUTHORITY.

Clause 6 – SCOPE OF UTILIZATION OF THE GENETIC RESOURCES ACCESSED (PLEASE MODIFY AS APPROPRIATE)
i. The RECIPIENT is permitted to conduct any kind of research and development including educational activities, notwithstanding a non-commercial or commercial intent, on the genetic resources accessed.

ii. The scope of utilization of the genetic resources accessed shall/shall not (Please delete whichever is not applicable) enable commercial intentions (Please provide details of any commercial intentions envisaged e.g. patenting of research or development of results arising from research on the specified genetic resources).

Clause 7 – TRANSFER OF MATERIAL AND KNOWLEDGE TO THIRD PARTIES AND COLLABORATORS (MANDATORY FIELD)
i.  The RECIPIENT shall not transfer the accessed genetic resources or parts thereof to any third party, without written prior informed consent of the PROVIDER. Any such transfer shall be endorsed by the COMPETENT NATIONAL AUTHORITY.

ii. For the purposes of joint research and/or development on the genetic resources accessed, the PROVIDER permits the RECIPIENT to transfer those accessed genetic resources or parts thereof to collaborating researchers. For any collaborator that is not identified in the Project proposal submitted in support of the access application which occasioned this AGREEMENT, the RECIPIENT shall notify the PROVIDER of the identity of the said collaborator before access is granted.

iii. The RECIPIENT shall be held accountable for any actions of collaborators that violate pertinent provisions of this agreement.

iv. The RECIPIENT or the PROVIDER, respectively, shall be held accountable for any actions in violation of the pertinent provisions of this AGREEMENT by providers of any subsidiary services commissioned by either of them for the implementation of the project.

v. Paragraphs 7 (i to iv) above apply accordingly to the transfer to third parties or collaborating researchers of results of research and development on the accessed genetic resources.

Clause 8 – RECORD KEEPING AND REPORTING (MANDATORY FIELD)
i. The RECIPIENT shall maintain records concerning the handling, storage and physical movement of the samples transferred and be prepared to provide such records to the PROVIDER if requested.

ii.  The RECIPIENT shall furnish the PROVIDER, or the COMPETENT NATIONAL AUTHORITY or persons designated by the latter, with reports detailing the progress of the utilization and any ongoing commercialization activity.

Clause 9 – BENEFIT-SHARING THROUGH THE SHARING OF R&D RESULTS (MANDATORY FIELD)
i. The RECIPIENT shall furnish the PROVIDER, or the COMPETENT NATIONAL AUTHORITY or persons designated by the same, with the results of all research and development activities on the genetic resources accessed and provide assistance in their assessment or interpretation as reasonably requested.
ii. The results of any research and development activity on the genetic resources accessed shall be furnished to the PROVIDER…………… (Please specify an acceptable notification period) prior to publication. The PROVIDER shall ensure that the information remains undisclosed to third parties until the RECIPIENT publishes the results.

iii. The RECIPIENT shall furnish the PROVIDER with ……………………… (Please specify format including hard copy, a scan or a freely accessible electronic link) of any publication based on the utilization of the genetic resources accessed.

iv. Clauses 10 (i to ii) shall apply to results from research and development activities agreed to for non-commercial and commercial purposes.

Clause 10 – INDICATION OF SOURCE OF ORIGIN IN PUBLICATIONS (MANDATORY FIELD)
i. In any publication of research and development results, the RECIPIENT shall indicate the PROVIDER country as the source of the genetic resources and any information that is relevant for the identification of the permit and/or AGREEMENT.

ii.  Further, the RECIPIENT shall acknowledge the role of local persons including scientists, and, where such persons substantially contributed to the result, their (co) authorship.

Clause 11 – BENEFIT-SHARING THROUGH STORAGE OF ACCESSED GENETIC RESOURCES (PLEASE DELETE OR AMEND AS APPROPRIATE)
i. The RECIPIENT is entitled to deposit the genetic resources in a public collection jointly certified by both the RECIPIENT and the PROVIDER as capable of STRICTLY abiding the access conditions specified in this AGREEMENT. The COMPETENT NATIONAL AUTHORITY shall be informed of the intended deposit and the destination of the same for its necessary action, at least four clear weeks before the due date of any such deposit. 

ii. The RECIPIENT shall be obliged to inform the Public Collection of the origin of the genetic resource and of any conditions of utilization laid down in this AGREEMENT.

Clause 12 – PUBLICATION OF R&D RESULTS (PLEASE DELETE OR AMEND AS APPROPRIATE)
i. Insofar as according to Clause 6.1 the utilization of the accessed genetic resources is not restricted in terms of non-commercial or commercial intention, the RECIPIENT has the discretion to decide whether, how and when to publish the results of research and development on the genetic resources accessed.

ii. The PROVIDER shall not hold the RECIPIENT accountable for any actions committed by third parties who utilize any research and development results that have been published or disclosed in accordance with Clauses 10.1 and 10.2.

iii. The obligations under Clause 12 (i). shall not prejudice any rights of the RECIPIENT, resulting from renegotiation of this AGREEMENT permitting him/her to utilize the genetic resources accessed for commercial purposes.

Clause 13 – COMMERCIALIZATION (MANDATORY FIELD THAT MAY BE AMENDED TO REFLECT CONDITIONS SPECIFIC TO THE AGREEMENT)
i. The RECIPIENT may commercialize research and development results jointly with the PROVIDER, including where applicable, joint patenting, or in sales of bioinformation.

ii. Insofar as according to Clause 6.2 it was agreed that the RECIPIENT may utilize the accessed genetic resources for commercial purposes, the RECIPIENT is entitled to keep the research and development results confidential.

iii. The RECIPIENT is entitled to publish results from research and development that was allowed for commercial purposes only with the consent of the PROVIDER.

Clause 14 – SHARING OF COMMERCIAL BENEFITS (MANDATORY FIELD THAT MAY BE AMENDED TO REFLECT CONDITIONS SPECIFIC TO THE AGREEMENT)
i. Any application to obtain intellectual property rights for R&D results shall be filed jointly with the PROVIDER or an institution or person named by the PROVIDER. For this purpose, the PROVIDER and the RECIPIENT shall agree in due time, on the relevant details of such filing, including sharing of costs and revenue.

ii. The RECIPIENT shall share with the PROVIDER, in a fair and equitable manner, any monetary benefits obtained from the utilization of the genetic resources accessed according to Clause 6.2, or related research and development results, for commercial purposes. 

iii. The proportion shall be determined through further negotiation among the Parties to this AGREEMENT.

Clause 15 – OTHER LAWS TO BE RESPECTED (MANDATORY FIELD)
i.  The PROVIDER shall ensure that the collection, storage, transfer, utilization, and export of the genetic resources accessed complies with all applicable laws of the Republic of Ghana including but not limited to those relating to the protection of human health, the environment, taxes, customs and any other that may be applicable.

Clause 16 – LIABILITY/INDEMNITY (PLEASE DELETE OR AMEND AS APPROPRIATE)
i. Please include any paragraphs as may be deemed suitable

Clause 17 – VALIDITY OF THE AGREEMENT (MANDATORY FIELD)
i. This AGREEMENT shall be valid for ………………………. (Please specify) from the date of its execution, and shall be renewed ………… (Please state how it may be renewed) for a further………………….. (Please state period), unless otherwise agreed by the parties.

ii. The rights and obligations contained in Clauses (Please insert as relevant) shall survive the expiration of this AGREEMENT.

iii. This AGREEMENT may be terminated by either party at any time subject to prior written notice of …………… (Please state the period for notice) to the other party, for material breach of the AGREEMENT, or if either party, subject to similar prior notice, informs the other party of its intent to terminate the AGREEMENT and grounds for such termination.

iv. If the termination is due to a breach by the RECIPIENT of this AGREEMENT, the RECIPIENT shall return to the PROVIDER, at its cost, any material received and research results obtained. Clause 17.3 applies in this case.

v. The RECIPIENT shall not assign any of the RECIPIENT’S rights under this agreement to any person upon termination of this agreement.
Clause 18 – DISPUTE RESOLUTION (MANDATORY FIELD THAT MAY BE AMENDED TO REFLECT CONDITIONS SPECIFIC TO THE AGREEMENT)
Please insert clauses as appropriate to both Parties

· Please include the following as mandatory: If the dispute is not resolved by negotiation within 30 days from the day of receipt of the notice by the party therewith served, the parties shall choose dispute resolution by a neutral third party arbitrator, to be mutually agreed. If no agreement can be reached within 6 months, the parties shall ask the Access and Benefit-sharing Clearing House pursuant to Article 14 Nagoya Protocol to nominate a person. That person shall be regarded as the agreed arbitrator. 
The arbitrator shall determine the procedure for arbitration. The decision of the arbitrator shall be final and binding.

Clause 19 – LEGAL CLAUSES (PLEASE DELETE OR ADD ON AS APPROPRIATE)
Please insert any legal clauses as may be appropriate to both parties e.g.:

· How any notice under this agreement may be served and whether the AGREEMENT constitutes the entire agreement between the parties relating to the subject matter. 
· If the parties to the AGREEMENT make any representations or warranties with the exception to those contained in this agreement.
· How the AGREEMENT may be extended, cancelled or amended
· Please add as mandatory, that: This agreement shall be construed and enforced in accordance with and governed by the laws and regulations of the Republic of Ghana, without regard to its conflict of law principles.


1. Endorsement by authorized representative of PROVIDER:
	Signature: Provider (Scientists, etc.) 
	Signature: Head of Provider Institution

	       ………………………………
	…………………………………………

	Name:…………………………………..
	
	Name:…………………………………..
	

	Designation:…………………………….
	
	Designation:…………………………….
	

	Date:……………………………………
	
	Date:…………………………………….
	



Please insert more rows for endorsement if there are additional PROVIDER partners

2. Endorsement by authorized representative of RECIPIENT:

	Signature: Recipient (Scientist, etc.) 
	Signature: Head of Recipient Institution

	       ………………………………
	………………………………………………

	Name:…………………………………….
	
	Name:………………………………………
	

	Designation:………………………………
	
	Designation:………………………………..
	

	Date:……………………………………...
	
	Date:……………………………………….
	



Please insert more rows if there are additional RECIPIENT partners
3. Endorsement for and on behalf of the Ministry of Environment, Science and Technology by the ABS National Focal Point:

Name: 		…………………………………………….

Signature:	…………………………………………….

Date:		……………………………………………..
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