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	Comments on the text and Appendix

	Page #
	Line in text

	Comment

	0
	0
	The study presented offers very limited information to cover the foundation and the objective of NKLSP: “to contribute to the conservation and sustainable use of biological diversity, taking also into account risks to human health”. We understand the difficulty in finding information in the literature, but examples based on the property damage to farmers are not very helpful to be used as a basis for the tasks addressed in paragraph 8 of decision CP-9-15, including modalities of financial mechanisms and assessment of its impacts, especially for developing countries. In this case it is essential to recognize in the documents the necessity to promote cooperation and to produce data to inform the comprehensive study requested in paragraph. 3, Article 10 of NKLSP.

	0
	0
	The terminology should be harmonized, with the use of the concept of damage from article 2 of NKLSP and other Cartagena terms. For example, in 3.2.3 different terms (LMO-related risks, LMO-related harm, LMO-related losses, LMO-related damage) are being used. The same use can be found in other sections and those should be aligned with the concept of CBD and its protocols. 

	7
	5-7
	Substitute "mandated the negotiation of international rules and procedures to deal with liability and redress for damage arising from such LMOs" for "adopted a process with respect to the appropriate elaboration of international rules and procedures in the field of liability and redress for damage resulting from transboundary movements of LMOs, analysing and taking due account of the ongoing processes in international law". 
The NKLSP leaves the elaboration of such rules and procedures to domestic law of Parties.

	7
	11-13
	Modify for "As far as financial security is 11 concerned, Article 10, paragraph 1, NKLSP provides that Parties retain the right to provide, in their 12 domestic law, for financial security, in a manner consistent with their rights and obligations under international law, taking into account the final three preambular paragraphs of the NKLSP".

	7
	26
	The NKLSP only considers at its scope, on Article 3, living modifies organisms. In this sense, references and publications regarding Genetically Modified Organisms (GMOs) or Genetically Modified cannot be used " interchangeably without adhering a particular importance to that difference" as stated at the foot note 5. 

	8
	12 – 13 
	Substitute is “the type of damage… TILL… primarily damage to biodiversity” for ““Damage” means an adverse effect on the conservation and sustainable use of biological diversity, taking also into account risks to human health, according with the Article 2 of NKLSP.”

	8
	16 -17 
	Substitute “for damage to biodiversity covered by the NKLSP” for “in the scope of the NKLSP, highlighting more data and scientific evidence related is necessary for further assessment of modalities of financial security mechanism and assessment of its impacts, in particular on developing countries, where those studies are even more sub-represented.”

	8
	21-22
	Substitute “and that the main focus of the NKLSP is on damage to biodiversity” for “but there is still not enough information within the scope of Article 3 of NKLSP and the examples related with LMOs in the present study focus in property damage of farmers”.  

	8
	30-31
	Financial security must have as a trigger effective damages posed by LMOs subjected to transboundary movements to biodiversity. In this sense, it is critical to stress the concepts of damage, Article 2.2 (b) and significant on Article 2.3. These concepts are fundamentally important to allow a tangible analysis about possible damages caused by LMOs. Without adverse effects that causes measurable and significant changes on biodiversity there is no damage arising from the scope and mandate of the Article 27 of the Cartagena Protocol and, therefore, the objectives and scope of the NKLSP. “Risk” is not merely the probability that a harm will occur, but rather the probability of a harm multiplied by the magnitude of that harm.

	8-9
	32-35
	Risk aversion cannot be used alone as an argument to qualify the search for financial security instruments. The NKLSP is extremely objective towards regulating damages posed by LMOs to biodiversity. Simple arguments against LMOs, or GMOs, could not be a trigger for financial securities under Article 27 of the Cartagena Protocol and Article 10 of the NKLSP. 

	9
	4
	Possibility of insolvency cannot be used as an argument to qualify the search for financial security instruments. The potential for insolvency of an operator is a function of the Party’s duty under domestic law to regulate permission to conduct business in a field. 

	9
	11
	Legislators also govern the risk assessment (and potential mitigation) of the effects of an LMO prior to movement or release; and the determination of whether an operator can engage in business activities involving LMO’s.

	9
	20
	The word "duties" is not an appropriate word. 

	9
	21-22 
	Substitute “These response measures are defined in Article 2” for “These response measures and operator” are defined in Article 2 of NKLSP. 

	9
	22-24
	Delete “as reasonable actions to… TILL …may seek financial security”. 

	9-10
	26-32 and 3-10
	Substitute the current BOX1 for the complete version of Article 5.

	10
	18-19
	Delete "A demand for financial security can therefore also emerge to cover the risk of liability under domestic law in the implementation of Article 12". There is no reference to financial security on Article 12. 

	11
	5
	Substitute “focuses primarily on damage to biodiversity” for “considers damage as an adverse effect on the conservation and sustainable use of biological diversity, taking also into account risks to human health”.

	11
	7-9
	Delete “thus leading to property damage for a farmer”. Comingling and the adventitious presence of LMOs in agriculture is not necessarily a damage within the scope of the NKLSP. Corn with the adventitious presence of LMO genetic material is still corn, with no phenotypic or nutritional difference. There are only allegations of economic loss. There are zero reported instances of harm to animal or human health after three decades of extensive consumption of LMO plants. 

	11
	12-13
	Substitute “to biodiversity (which is the focus of the NKLSP)” for “defined at the NKLSP there are no examples in the literature but the”.

	11
	16
	Substitute the “The NKLSP covers damages to biodiversity” for "The concept of damage in the NKLSP is an adverse effect on the conservation and sustainable use of biological diversity, taking also into account risks to human health,”. 

	11
	19
	Substitute “damage to biodiversity” for “damage in the scope of NKLSP”.

	11
	20
	Substitute “can appear” for “could hypothetically appear”. The damage referred to is hypothetical, not actual.

	11
	21
	Substitute “can cause harm” for “could hypothetically cause harm”. These harms have not been demonstrated. It is crucial to remind the concepts of damage and significant of Article 2 of the NKLSP. 

	11
	29
	Risk is not merely the probability that a harm will occur, but rather the probability of a harm multiplied by the magnitude of that harm, so it should be correctly defined.

	12
	5-7
	Delete "A 2003 conference report on biotechnology by Swiss Re mentions that the risk posed by GM crops are estimated to be very low, but that there remains uncertainty with regard to allergenicity, fitness and the impact of such crops on wildlife". The scope of the NKLSP is damage resulting from LMOs to biodiversity, and the examples are not in the scope of NKLSP.

	12
	8-11
	Delete "The reason is precisely that even with a low probability there can still potentially be high damage or at least there is uncertainty with respect to the scope of the damage. Uncertainty and complexity may very well increase in view of the rapid evolution of biotechnologies". Uncertainty as a general argument should not trigger nor justify financial security for products that had been passed through risk assessment procedures under countries regulations and are approved for production and commercial purposes. Uncertainty related to the need to access and search for scientific information regarding each LMO on a case by case basis, which relates to the precautionary approach countries should follow under their regulations and processes.  The rapid evolution of biotechnology is followed by risk assessment obligations. The way it is written, simply justify the need for financial security due to uncertainties which is not, from a scientific perspective, reasonable and justifiable on sound science. 

	12
	20-22
	The concept of operator from Article 2.c must be considered to define possible stakeholders that could, according to national regulations, be eligible to adopt financial security. The idea of "different financial security" is an extremely vague manner to address Article 10, especially considering the need to clarify a nexus between damage, specific LMOs that would entail the need of financial security, and the instrument of financial security according to national policies, aligned with international obligations. A general requirement for a financial security covering any LMO should be addressed under the Agreement on Technical Barriers to Trade of the World Trade Organization.  

	13
	6
	Include after the word “harm”: “but not in the scope of NKLSP as there are no examples available in the literature”.

	14
	2-19
	Parties would be dealing with approved LMOs that had passed through risk assessment, and the adoption of insurances could severely impact the price of food, damaging food security and access to food. 

	15
	15-24
	The general conclusion is that there is no LMO based risk insurance in place and this is due to the lack of measurable and effective risks that would allow to fundament and calculate the risks to create and insurance instrument. This is an important conclusion to be highlighted. Reference to the Footnote 50, therefore, bases the GMO debate on increasing awareness and concerns from consumers regarding GMO in food. This is not an acceptable basis to discuss damage and financial security at the NKLSP. Moreover, this reference is a PPT presentation not even a comprehensive study.

	15-16
	24-1
	Delete "Another recent study conditionally proposes crop insurance policies that may respond to some potential LMO-related losses". The reference on footnote 52 refers to possible insurances to cover damages from comingling GM crops with no GM crops and, therefore, should not be quoted as policies that may respond to some potential LMO-related losses if it is supposed to follow the NKLSP definitions and scope. 

	16
	15-21
	Delete "One important reason often mentioned for the exclusion of liability for LMO-related risk, is that there would be too much uncertainty concerning the scope of liability for LMOs. What is considered especially problematic from an insurability perspective is that in some jurisdictions, GMO farmers are forced to compensate harm suffered by a non-GM farmer (consisting of non-GM crops no longer being marketable as such), even without a proof of causality. While this would obviously highly increase the chances of a non-GM farmer to obtain compensation, it would also de facto convert the risk of the insured to be held liable into almost certainty, which reduces the insurability". Cases of compensation to farmers that had GM contamination in non-GM farms is a matter of civil compensation under domestic laws. This example should be avoided to discuss financial security at the scope of the NKLSP. 

	17
	18-19
	Delete "The basic problem is that the risk is relatively new, and little is known, neither about the probability of harm nor about the potential magnitude of the damage". The basic problem is that the risk has not been demonstrated despite a long history of GM crop cultivation.

	18
	6
	Substitute “LMO-related losses” for “damage in the scope of NKLSP”.

	18
	7
	Include “The Annex III of” before “Cartagena Protocol”. 

	18
	8
	Substitute “biodiversity” for “the conservation and sustainable use of biodiversity”.

	18
	8-9
	Delete “Further guidance on this framework has also been elaborated”.

	18
	17-18
	The reasoning argues that a country could create mandatory liability insurance. It seems relevant to stress that LMOs that had passed through risk assessment and is approved by Parties biosafety regulations should not be mandated to have insurance to be used, traded and managed. No country has a policy in this sense when it comes to LMOs. 

	24
	10
	The discussion about risk-sharing arrangements could inform the NKLSP from a theoretical point of view only. Assuming that there is the need to define, qualify and quantify risks that specific LMOs poses to biodiversity to be able to characterize damage and risk, the possibility to consider and create any financial security measures based on risk-sharing seems unlikely.  

	28
	15
	There is a lack of concrete damages posed by LMOs to biodiversity as a basis to measure and to calculate the amount of funds that would need to be collected and the need to objectively connect the damage caused by a specific LMO to biodiversity as a trigger to allow eligibility to the fund. That is the reason why the discussion of funds has not evolved. The examples of funds in the United States and Europe relates to nuclear energy and pollution, activities that clearly can pose concrete damages to environment and health, activities that has extremely peculiar regulations that cannot be compared to LMOs biosafety regulations and measures. 

	31
	13
	It is inappropriate to suggest that the preceding discussion of funds to compensate farmers for alleged economic crop value loss is environmental harm.

	38
	20
	This section discusses the costs of damage prevention. LMOs are highly regulated and the release of a GM crop into the environment requires regulatory authorizations, and ongoing regulatory compliance requirements and product stewardship. The NKLSP applies to authorized uses, as well as unauthorized and illegal. Authorized uses involve extensive risk assessments by many regulatory authorities worldwide, and these require scientific and technical data that is generated over several years of testing at significant cost. The different routes to damage – authorized, unauthorized and illegal – are not separately considered in this report, however the potential for each will impact “incentives” as there will be different regulatory consequences.     

	39
	14-22
	The consideration of impacts from possible financial security measures should be narrowed trough the possible costs of insurances, its benefits towards avoiding damages to biodiversity and the increase of price that it may bring. If we consider that LMO commodities used for food or feed usually have a market price, if one Party asks for financial security from other Party or even a non-Party (exporter), the final price of the product will be severely impacted and the chance to pass this price along the chain can restrict or even prevent trade. 

	40
	22-24
	Delete "Some have therefore argued that it is inherently unfair for non-GM farmers to bear the costs of premiums when they are not causing the potential harm". The sentence creates confusion about damage posed by LMOs to biodiversity. This is not an example to be used as comparison towards addressing Article 10. 

	46
	6-9
	Delete "The study showed that in practice many hybrid mechanisms have been developed, combining elements of more than one financial security mechanism. It also provided examples of multi-layered financial security mechanisms that provide compensation by combining multiple financial security mechanisms, each supplementing the other". It is not reasonable to conclude that there are many possible financial mechanisms to address financial security under the NKLSP following the need to have a clear nexus between the LMO and the damage it created to biodiversity. The sentence gives the impression that there are plenty of instruments ready to be adopted by Parties. 

	46
	10
	Substitute “The focus of the NKLSP on damage to biodiversity” for "The concept of damage in the NKLSP as an adverse effect on the conservation and sustainable use of biological diversity”.

	46
	13
	Delete “biodiversity”.

	46
	18
	Substitute “to biodiversity” for “in the scope of NKLSP”.

	46
	24-25
	Substitute "biodiversity damage” for “damage in the scope of NKLSP”.

	47
	30-36
	The same issue already mentioned about the use of different terms (LMO-related damage, biodiversity damage) without clarity if they refer to the concept of damage in article 2 of NKLSP.

	48
	2
	Substitute “damage to biodiversity caused by LMOs” for ““damage” in the scope of NKLSP”.

	48
	3-4
	Delete “can be developed that would also benefit developing countries”.
The section 4 does not present clarity or arguments to support the statement about benefits) 





