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Part I.		Background      		
About the Study 
In accordance with decision XI/1 of the Conference of the Parties, the third meeting of the Open-ended Ad Hoc Intergovernmental Committee for the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization (ICNP-3) will exchange views on the development, updating and use of sectoral and cross-sectoral model contractual clauses, voluntary codes of conduct, guidelines and best practices and/or standards, pursuant to Articles 19 and 20 of the Protocol[footnoteRef:1].  [1:  UNEP/CBD/COP/11/35 Report of the eleventh meeting of the  Conference of the Parties to the Convention On Biological Diversity, Hyderabad, India, 8-19 October 2012, Decision XI/1. ] 

In order to support this exchange of views, the Ministry of Foreign Affairs of the government of Japan, in collaboration with the Secretariat of the Convention on Biological Diversity (SCBD) and the United Nations University Institute of Advanced Studies (UNU-IAS) convened an informal meeting to enable experts from developed and developing countries, as well as stakeholders representing different groups of users of genetic resources, to discuss their views of and experiences with such tools in advance of ICNP-3. It is intended that the outcomes of this informal meeting will be conveyed to the ICNP-3. 
This study was developed to inform and support these discussions. Specifically, the study provides an overview of:  
1) Model contractual clauses developed by governments or by particular user groups to support the negotiation and development of access and benefit-sharing (ABS) agreements.
2) Codes of conduct, guidelines, and best practices and standards developed to assist with the implementation of the ABS provisions of the Convention on Biological Diversity (CBD) and/or the Nagoya Protocol.  
In each case the study reflects on common features and differences among these tools, considering parameters such as the relevant sector, authoring organization, whether the tool was developed prior to or after the adoption of the Nagoya Protocol, scope, purpose and any distinctive features in light of the particular needs of the sector for which they were developed. The discussion is supported by examination of a selection of Article 19 and 20 tools, chosen to represent a cross section of the different types of tools available. The study concludes by offering some preliminary reflections on the nature of any further research that would be needed to provide a more comprehensive and detailed analysis of the best ways of supporting the implementation of the Protocol through Articles 19 and 20, including any further information that could be provided by Parties and others to this end.
Articles 19 and 20 in Context – the Convention on Biological Diversity and Nagoya Protocol
Pursuant to Articles 19 and 20 of the Nagoya Protocol, each Party[footnoteRef:2] agrees to encourage, as appropriate, the development, update and use of sectoral and cross-sectoral model contractual clauses for mutually agreed terms, as well as for voluntary codes of conduct, guidelines and best practices and/or standards in relation to access and benefit-sharing. The full text of Articles 19 and 20 are set out in Box 1 below.  [2:  Note that to avoid confusion, throughout this study ‘Party’ refers to a state that, having ratified or acceded to the Protocol is bound by the Nagoya Protocol once it enters into force, whereas ‘party’ refers to one of the principals in a contract. ] 

 (
Box 1. Articles 19 and 20 of the Nagoya Protocol 
Article 19. Model Contractual Clauses
1.
Each Party shall encoura
ge, as appropriate, the developm
ent, update and use of 
sectoral
 and cross-
sectoral
 model contractual clauses for mutually agreed terms.
2.
The Conference of the Parties serving as the meeting of the Parties to this Protocol shall periodically take stock of the use of 
sectoral
 and cross-
sect
oral
 model contractual clauses.
Article 20. Codes of Conduct, Guidelines, and Best Practices and/or Standards
1.
Each Party shall encourage, as appropriate, the development, update and use of voluntary codes of conduct, guidelines and best practices and/or standards in relation to access and benefit-sharing.
2.
The Conference of the Parties serving as the meeting of the Parties to this Protocol shall periodically take stock of the use of voluntary codes of conduct, guidelines and best practices and/or standards and consider the adoption of specific codes of conduct, guidelines and best practices and/or standards.
)
The value of model contractual clauses, codes of conduct, guidelines, best practices and standards in facilitating effective implementation of the access and benefit-sharing provisions of the CBD has long been recognized. Most tools available were first developed in the years between the adoption of the CBD in 1992 and the adoption of the Nagoya Protocol in 2010. Many of these tools followed and were informed by the voluntary Bonn Guidelines adopted by the Conference of the Parties (COP) to the CBD in 2002[footnoteRef:3].  [3:  Adopted pursuant to decision VI/24. UNEP/CBD/COP/6/20 Report of the Sixth Meeting of the Conference of the Parties to the Convention on Biological Diversity. ] 

The fair and equitable sharing of the benefits arising out of the utilization of genetic resources is one of the three objectives of the CBD[footnoteRef:4]. The CBD reframed international governance of biodiversity by recognizing that the sovereign right of States over their natural resources includes the authority to determine access to genetic resources[footnoteRef:5] and requires the prior informed consent (PIC) of the Contracting Party[footnoteRef:6]. Further, and subject to national legislation, Parties to the Convention agreed to promote the application of knowledge, innovations and practices of indigenous and local communities, with the approval and involvement of the holders of such knowledge, innovations and practices, and to encourage the equitable sharing of any benefits arising from their use[footnoteRef:7]. That ABS was to be based on mutually agreed terms[footnoteRef:8] led to agreements between the providers and users of genetic resources being viewed as a primary vehicle through which genetic resources would be transferred from the provider to the user, and through which arrangements for the sharing of benefits with the provider could be defined (see Box 2 for the texts of Article 8(j) and Article 15 of the CBD).  [4:  Article 1 Convention on Biological Diversity.]  [5:  Article 15(1) Convention on Biological Diversity.]  [6:  Article 15(5) Convention on Biological Diversity.]  [7: Article 8(j) Convention on Biological Diversity.]  [8: Article 15(4) Convention on Biological Diversity.] 

 (
Box 2. Articles 8(j) and 15 of the 
CBD
Article 8(j) 
Each Contracting Party shall, as far as possible and as appropriate: …
(j) Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices.
Article 15 
1. Recognizing the sovereign rights of States over their natural resources, the authority to determine access to genetic resources rests with the national governments and is subject to national legislation.
2. Each Contracting Party shall 
endeavour
 to create conditions to facilitate access to genetic resources for environmentally sound uses by other Contracting Parties and not to impose restrictions that run counter to the objectives of this Convention.
3. For the purpose of this Convention, the genetic resources being provided by a Contracting Party, as referred to in this Article and Articles 16 and 19, are only those that are provided by Contracting Parties that are countries of origin of such resources or by the Parties that have acquired the genetic resources in accordance with this Convention.
4. Access, where granted, shall be on mutually agreed terms and subject to the provisions of this Article.
5. Access to genetic resources shall be subject to prior informed consent of the Contracting Party providing such resources, unless otherwise determined by that Party.
6. Each 
Contracting Party shall 
endeavou
r
 to develop and carry out scientific research based on genetic resources provided by other Contracting Parties with the full participation of, and where possible in, such Contracting Parties.
7. Each Contracting Party shall take legislative, administrative or policy measures, as appropriate, and in accordance with Articles 16 and 19 and, where necessary, through the financial mechanism established by Articles 20 and 21 with the aim of sharing in a fair and equitable way the results of research and development and the benefits arising from the commercial and other utilization of genetic resources with the Contracting Party providing such resources. Such sharing shall be upon mutually agreed terms.
)
It became clear then, that effective implementation of the access and benefit-sharing obligations set out in the Convention would rely not only on government measures, but on the active involvement of the users of genetic resources, including the private sector and research institutions, and, where access to traditional knowledge from indigenous and local communities was sought, with the involvement of the holders of such knowledge. This new regime thus created new steps to be taken by the providers and users of genetic resources alike[footnoteRef:9].   [9:  See, for example, Tvedt MW and Young T (2007) Beyond Access: Exploring Implementation of the Fair and Equitable Sharing Commitment in the CBD, IUCN Environmental Policy and Law Paper No. 67/2. IUCN, Gland, Switzerland.] 

In the early days of the Convention in particular, there was limited experience in implementing ABS arrangements, accompanied by concerns as to transaction costs associated with the new regime[footnoteRef:10]. There was also concern among some users as to how they might proceed with accessing genetic resources within those States in which government measures had not yet been developed or did not provide what they perceived as adequate certainty[footnoteRef:11].  [10:  Noting that the Bonn Guidelines were prepared with a view to reducing transaction costs - see section I A 7(c). ]  [11:  See, Young TR (2008) The Challenge of a New Regime: The Quest for Certainty in "Access to Genetic Resources and Benefit-Sharing." Asian Biotechnology and Development Review, Vol. 10, No 3;  UNEP/CBD/WG-ABS/3/INF/10 Summary Analysis: Legal Certainty for Users of Genetic Resources under Existing Access and Benefit-sharing (ABS) Legislation and Policy February 2005.] 

In this context, the Bonn Guidelines were adopted to inform and support practical implementation of the Convention’s access and benefit-sharing obligations[footnoteRef:12]. These voluntary guidelines were designed to serve as inputs when developing and drafting legislative, administrative or policy measures on ABS and contracts and other arrangements under mutually agreed terms for ABS. Development of tools such as model contractual clauses, codes of conduct, guidelines and best practices and standards was equally encouraged, and many of those tools that were subsequently developed directly reference the Bonn Guidelines[footnoteRef:13].  [12:  UNEP/CBD/COP/6/20 Report of the Sixth Meeting of the Conference of the Parties to the Convention on Biological Diversity  Decision VI/24]  [13:  See example model contracts, codes of conduct, standards, best practices described in Annex I and II of this study. ] 

Through Articles 12[footnoteRef:14], 14[footnoteRef:15], 19[footnoteRef:16], 20[footnoteRef:17] and 21[footnoteRef:18], the Nagoya Protocol continues to directly support the use of model contractual clauses, codes of conduct, guidelines, best practices and standards as valuable aids to effective implementation of ABS principles. At the same time, and as provided in Articles 19 and 20, the Conference of the Parties serving as the meeting of the Parties to the Protocol is to periodically take stock of the use of these tools.  [14:  Article 12(3)(c) of the Nagoya Protocol provides that Parties shall endeavour to support, as appropriate, the development by indigenous and local communities, including women within these communities, of model contractual clauses for benefit-sharing arising from the utilization of traditional knowledge associated with genetic resources.]  [15:  Article 14 of the Nagoya Protocol includes model contractual clauses, codes of conduct and best practices among the additional information that may be made available to the Access and Benefit-Sharing Clearing-House. ]  [16:  See Box 1 for the text of Article 19. ]  [17:  See Box 1 for the text of Article 20. ]  [18:  Article 21 of the Nagoya Protocol provides that measures that each Party shall take to raise awareness of the importance of genetic resources and traditional knowledge associated with genetic resources, and related access and benefit sharing issues may include promotion of voluntary codes of conduct, guidelines and best practices and/or standards in consultation with indigenous and local communities and relevant stakeholders (21(e)).] 

At various junctures (COP-8, COP-10 and COP-11) Parties have been invited to provide information about their experiences with model contractual clauses, codes of conduct, guidelines, best practices and standards. Information provided was made available on the CBD website[footnoteRef:19] and in document UNEP/CBD/WG-ABS/5/INF/2[footnoteRef:20]. [19:  See: http://www.cbd.int/abs/instruments/default.shtml ]  [20:  UNEP/CBD/WG-ABS/5/INF/2 Compilation of Submissions by Parties on Experiences in Developing And Implementing Article 15 Of The Convention at the National Level and Measures Taken to Support Compliance with Prior Informed Consent and Mutually Agreed Terms, Note by the Executive Secretary 20 July 2007.] 

In accordance with Article 14(3)(b) of the Protocol, the ABS Clearing-House, currently in its pilot phase, will be an important source of information on model contractual clauses, codes of conduct, guidelines, best practices and standards. The Conference of the Parties, at its eleventh meeting held in October 2012, invited Parties, other governments, relevant international organizations, indigenous and local communities and all interested stakeholders to submit information to the SCBD on model contractual clauses, codes of conduct, guidelines, best practices and standards and requested the Executive Secretary to make this information available through the pilot phase of the ABS Clearing-House and to compile and analyze and structure this information for consideration by ICNP-3[footnoteRef:21].  [21:  UNEP/CBD/COP/11/35 Report of the eleventh meeting of the Conference of the Parties to the Convention on Biological Diversity, Hyderabad, India, 8-19 October 2012,  Decision XI/1.] 

Articles 19 and 20 in Context - Research Purpose and Practice
Different types of genetic resources are used by different types of users, for different purposes, across a range of sectors. These include the biotechnology, pharmaceutical, medical product, agriculture, plant breeding, cosmetics and natural product sectors, as well as in basic research in fields such as taxonomy and ecology. Research may be commercially or non-commercially oriented, noting that the intent of the research may change over time. Depending on sector and context, research practices may vary significantly. For example, users may seek to screen samples of genetic resources for particular properties and/or to isolate and extract particular compounds.  Screening might be broad, or more narrow and targeted. Research might be informed by traditional knowledge, or traditional knowledge may have no relevance to the research process at all. The resources sought might be in situ, or held in ex situ collections. As the examples of Article 19 and 20 tools demonstrate, this diversity means that certain tools and elements therein will be more applicable and useful in some contexts than others. Overall, however, such tools tend to have several broad substantive and structural similarities, reflecting the objectives and provisions of the Convention and Protocol.
Part II.		Article 19 on Model Contractual Clauses
Sources of Information about Model Contractual Clauses 
Sources of information about model contractual clauses include the CBD website[footnoteRef:22], the database of Biodiversity Related Access and Benefit-sharing Agreements[footnoteRef:23] hosted by the World Intellectual Property Organization (WIPO), through the national focal points[footnoteRef:24], the databases of other institutions such as the Bioprospector Database of the United Nations University – Institute of Advanced Studies (UNU-IAS)[footnoteRef:25], and the authoring institutions themselves[footnoteRef:26]. In some cases, codes of conduct, guidelines, best practices and standards contain links to or include model contractual clauses[footnoteRef:27]. In addition, various analyses have considered particular model contractual clauses, and/or the use and utility of model agreements more broadly[footnoteRef:28].  [22:  See: http://www.cbd.int/abs/resources/contracts.shtml]  [23:  See: http://www.wipo.int/tk/en/databases/contracts/index.html]  [24:  See: http://www.cbd.int/doc/lists/nfp-cbd.pdf]  [25:  See: http://www.bioprospector.org]  [26:  Refer to the list of authoring organizations in Annexes I and II to this study.]  [27:  For example, see Swiss State Secretariat for Economic Affairs (2012) ABS Management Tool (ABS-MT), available at http://www.sib.admin.ch/en/nagoya-protocol/abs-management-tool/index.html]  [28:  See, for example: the ipHandbook available at www.ipHandbook.org; Correa, CM (2010) A Legal Perspective on options for the exchange of ANGRS including standard and model material transfer agreements and clauses, presentation to the International Technical Expert Workshop Exploring the Need for Specific Measures on Access and Benefit Sharing in Animal Genetic Resources for Food and Agriculture, held in Wageningen, 8 – 10 December, 2010; Kamau, EC, Fedder B and Winter G (2010) The Nagoya Protocol on Access to Genetic Resources and Benefit Sharing: What is new and What are the Implications for Provider and User Countries and the Scientific Community? 6/3 Law, Environment and Development Journal, p.246] 

Implications of the Convention and Protocol for Model Contractual Clauses 
Model contractual clauses, on the whole, are intended to guide parties in the negotiation of ABS agreements that meet the requirements of the Convention and the Nagoya Protocol.
Taking only the Convention into account, core functions that an ABS arrangement must achieve include to: 
· Establish the PIC of the Party providing the genetic resources[footnoteRef:29], for access based on mutually agreed terms[footnoteRef:30]; [29:  Article 15(5) Convention on Biological Diversity.]  [30:  Article 15(4) Convention on Biological Diversity.] 

· Establish arrangements for fair and equitable benefit-sharing with the Party who is the provider of genetic resources, on mutually agreed terms[footnoteRef:31]; [31:  Article 15(7) Convention on Biological Diversity.] 

· Respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices;[footnoteRef:32]  [32:  Article 8(j) Convention on Biological Diversity.] 

· Support the sustainable use and conservation objectives and provisions of the Convention; and,
· Support the technology transfer provisions of the Convention.
Certain other specific provisions of the Convention may also be relevant depending on context, such as Article 15(6) on the role of the provider country in research collaboration[footnoteRef:33].     [33:  Article 15(6) Convention on Biological Diversity.] 

With the adoption of the Nagoya Protocol, and reflecting that one of the drivers of the Protocol was to provide greater legal certainty for users and providers[footnoteRef:34], the obligations of Parties concerning ABS have now been further defined[footnoteRef:35]. While the basic core functions required by a model ABS arrangement that has been developed consistent with the Convention still apply, the Protocol’s provisions have a number of implications for both the development and scope of model contractual clauses.  [34:  As reflected in the preamble to the Nagaya Protocol.]  [35:  For an analysis of the implications for users, providers and the scientific community, see, Kamau, EC, Fedder B and Winter G (2010) The Nagoya Protocol on Access to Genetic Resources and Benefit Sharing: What is new and What are the Implications for Provider and User Countries and the Scientific Community? 6/3 Law, Environment and Development Journal, p.246] 

The Protocol’s main implications for model contractual clauses result in particular from its provisions on access to genetic resources, benefit-sharing, special considerations, traditional knowledge, monitoring, compliance with mutually agreed terms, capacity, technology transfer, collaboration and cooperation. These are summarized as follows. 
(i) On access to genetic resources and fair and equitable benefit-sharing:
· The Protocol obliges each Party requiring PIC to take the necessary legislative, administrative or policy measures, as appropriate, to establish clear rules and procedures for requiring and establishing mutually agreed terms. Such terms are to be set out in writing and may include a dispute settlement clause; terms for benefit-sharing, including in relation to intellectual property rights, subsequent third-party use, and changes of intent[footnoteRef:36]. Model contractual clauses developed to facilitate implementation of such legislative, administrative or policy measures may thus cover these issues, as appropriate to context.  [36: Article 6(3)(g) Nagoya Protocol.] 

· The Protocol’s Annex provides an indicative list of the types of monetary and non-monetary benefits that might be shared, so providing guidance for the scope of benefits that might be considered within model contractual clauses. 
(ii) On special considerations:
· The Protocol provides that each Party is to create conditions to promote and encourage research which contributes to the conservation and sustainable use of biodiversity, including through simplified measures on access for non-commercial research purposes, and taking into account the need to address changes of intent for such research[footnoteRef:37]. Model contractual clauses and arrangements may be developed such that they embody a simplified approach and incorporate processes for addressing a change of intent.  [37:  Article 8(a) Nagoya Protocol.] 

(iii) On traditional knowledge associated with genetic resources and access to genetic resources held by indigenous and local communities:
· The Protocol requires that each Party take legislative, administrative or policy measures, as appropriate, with the aim of ensuring that benefits arising from the utilization of genetic resources that are held by indigenous and local communities[footnoteRef:38] and traditional knowledge associated with genetic resources are shared in a fair and equitable way with indigenous and local communities holding such knowledge, on mutually agreed terms[footnoteRef:39]. The Protocol also requires that, in accordance with domestic law, each Party take measures, as appropriate, with the aim of ensuring that the PIC or approval and involvement of indigenous and local communities is obtained for access to genetic resources where they have the established right to grant access to such resources[footnoteRef:40]. It further requires that Parties take measures in accordance with domestic law, with the aim of ensuring that traditional knowledge associated with genetic resources held by indigenous and local communities is accessed with the PIC or approval and involvement of those indigenous and local communities, and that mutually agreed terms have been established[footnoteRef:41]. In each of these cases, model contractual clauses to give effect to such measures could be designed. [38:  Article 5(2) Nagoya Protocol.]  [39:  Article 5(5) Nagoya Protocol.]  [40:  Article 6(2) Nagoya Protocol.]  [41:  Article 7 Nagoya Protocol.] 

· Note that the Protocol expressly provides that Parties are to endeavor to support, as appropriate, the development by indigenous and local communities, including women within these communities, of model contractual clauses for benefit-sharing arising from the utilization of traditional knowledge associated with genetic resources[footnoteRef:42]. This provision guides Parties as to the appropriate process for the development of model contractual clauses concerning traditional knowledge.  [42:  Article 12(c) Nagoya Protocol.] 

(iv) On monitoring the utilization of genetic resources:
· The Protocol provides that, to support compliance, each Party is to take measures, as appropriate, to monitor and to enhance transparency about the utilization of genetic resources. Measures to support compliance are to include the designation of one or more checkpoints to collect or receive, as appropriate, relevant information related to: PIC; the source of the genetic resource; the establishment of mutually agreed terms; and/or to the utilization of genetic resources, as appropriate[footnoteRef:43]. These requirements, alongside the Protocol’s requirements as to the minimum information to be included within an internationally recognized certificate of compliance[footnoteRef:44],  have implications for the type of information that might be required from users, as provided for within model contractual clauses. [43:  Article 17(a) Nagoya Protocol.]  [44:  Article 14(4) Nagoya Protocol.] 

· That such measures are to encourage users and providers of genetic resources to include provisions in mutually agreed terms to share information on the implementation of such terms, including through reporting requirements[footnoteRef:45] also has implications for the design of model contractual clauses. [45:  Article 17 (b) Nagoya Protocol. Note also Article 6(3)(g).] 

(v) On compliance with mutually agreed terms: 
· The Protocol states that each Party shall encourage providers and users of genetic resources and/or traditional knowledge to include provisions in mutually agreed terms that cover dispute resolution, including the jurisdiction to which they will subject any dispute resolution processes, the applicable law and options for alternative dispute resolution, such as mediation or arbitration[footnoteRef:46]. Model contractual clauses might thus cover dispute resolution.   [46:  Article 18 Nagoya Protocol.] 

(vi)  On capacity building:
· Model contractual clauses can have a role in furthering implementation of the Protocol’s capacity building goals, namely by enhancing capacity to negotiate mutually agreed terms and by including options that further the capacity of countries to develop their endogenous research capabilities to add value to their own genetic resources[footnoteRef:47]. [47:  Article 22 Nagoya Protocol.] 

(vii) On technology transfer, collaboration and cooperation:
· The Protocol provides that Parties are to collaborate and cooperate in technical and scientific research and development programs, including biotechnological research activities, and to promote and encourage access to technology by, and the transfer of technology to, developing country Parties, in particular the least developed countries and small island developing States among them, and Parties with economies in transition, in order to enable the development and strengthening of a sound and viable technological and scientific base for the attainment of the objectives of the Convention and Protocol. Where possible and appropriate such activities are to take place in and with a Party or the Parties providing genetic resources that is the country or that are the countries of origin of such resources or a Party of Parties that have acquired the genetic resources in accordance with the Convention[footnoteRef:48]. Such goals can potentially be furthered through collaborative arrangements captured by model contractual clauses and agreements. [48: Article 23 Nagoya Protocol.] 

Overview of Model Contractual Clauses
A selection of model agreements are examined in detail in Annex I, each one containing several model contractual clauses.  Following from this detailed examination, a number of observations are offered, as follows. 
Those model agreements currently available include examples from each of the following groups: 
· Authored by a public or private sector institution not expected to be a party to the agreement, and taking the form of a broad template designed to be adapted and applied across sectors or in a given context, and applicable across jurisdictions. May be restricted to non-commercial or commercially focused research, or may apply to both. May be accompanied by a code of conduct, guideline, best practice or standard[footnoteRef:49].  [49:  Examples include the Swiss Academy of Sciences Agreement on Access and Benefit-sharing for Non-Commercial Research - Sector specific approach containing Model Clauses; the SECO ABS Management Tool (ABS–MT); the Model Material Transfer Agreement developed by  the Biotechnology Industry Organization (BIO); and the Model Agreement accompanying the Micro-Organisms Sustainable use and Access Regulation International Code of Conduct (MOSAICC) (See Annex I).] 

· Authored by governments and linked to the fulfillment of legislative or other regulatory requirements[footnoteRef:50].  [50:  Examples include the Australian Deed of Agreement between Commonwealth of Australia and (Name of Access Party) in relation to Access to Biological Resources in Commonwealth Areas for Commercial or Potential Commercial Purposes and Benefit Sharing; the Australian simplified produced for non-commercial access and benefit sharing; the Argentinian Model 1. General Agreement, Model 2. Project Research Collaboration Agreement and Model 3. Terms of Material Transfer Agreement including minimum clauses common to all; and South Africa’s Department of Environmental Affairs Model Material Transfer Agreement and Model Benefit Sharing Agreement (See Annex I). In this context note that an agreement is taken, for the purposes of this study to be a model rather than a standard agreement where it leaves some room for tailoring based on negotiation between the parties, and/or where its use is not obligatory by parties. ] 

· Authored by a potential party to the agreement, such as a research or collection institution, and focused on either commercial or non-commercial research or both. May cover either ex situ or in situ resources, or be applicable to both. May set out the terms of a research collaboration between the provider and user institution[footnoteRef:51].  [51:  Examples include the Model Transfer Agreement: Terms and Conditions of limited non-exclusive license model agreement to use genetic material of the Culture Collection of Dairy Microorganisms (CCDM) of the Czech Republic; the Model Material Transfer Agreement between the American National Cancer Institute (NCI) and Applicant Investigators; the Model Letter of Collaboration between the Developmental Therapeutics Program Division of Cancer Treatment/Diagnosis National Cancer Institute, United States of America (DTP/NCI) and a Source Country Government (SCG)/Source Country Organization(s) (SCO); the Model Material Transfer Agreement of the Korean Research Institute of Bioscience and Biotechnology; and the Material Transfer Agreement of the Korean Agricultural Culture Collection (See: http://www.cbd.int/abs/resources/contracts.shtml; and http://www.wipo.int/tk/en/databases/contracts/index.html).] 

· Actual agreements, from a range of sources and applicable to a range of contexts, that have been made model contracts retrospectively through the removal of the names of one or both parties to the agreement[footnoteRef:52].  [52:  Examples include the Model Agreement between the National Institute for Pharmaceutical Research and Development, Nigeria and a Consultant Herbalist, 1997 (See http://www.wipo.int/tk/en/databases/contracts/index.html).] 

Although a key element of the implementation of another treaty, the model provided by the Standard Material Transfer Agreement (SMTA) of the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA) is also relevant, particularly to the plant breeding sector.[footnoteRef:53]  The SMTA was negotiated by governments and adopted by the Governing Body of the ITPGRFA in order to provide access to and benefit-sharing from the plant genetic resources for food and agriculture in the Multilateral System established by the Treaty. Use of the SMTA is mandatory for accessing material in the Multilateral System, and while certain descriptive details are specific to each agreement (e.g. the names of the provider and recipient of the material), the standard terms of the SMTA otherwise apply without scope for modification. Although designed to apply in a very specific context, the SMTA also serves as an informative model, many elements of which could be adapted for the purpose of private agreements for ABS concerning genetic resources outside the scope of the Multilateral System (e.g. provisions on third party transfer, applicable law and dispute settlement).  [53:  The text of the SMTA is available from http://www.planttreaty.org/content/what-smta ] 

Depending on the model used, and as illustrated by the examples set out in Annex I, ABS arrangements consistent with the obligations set out under the Convention and Protocol might be created through a single agreement, or through an interconnecting series of agreements and other instruments that together form an ABS arrangement[footnoteRef:54].  [54:  Note that throughout this text use of the term access and benefit sharing ‘arrangement’ refers to the combined set of legal instruments that, when taken together, give effect to the access and benefit sharing provisions of the Convention and Protocol, and/or the specific access and benefit sharing requirements of a particular jurisdiction. Where the text uses the word ‘agreement’, a single legal instrument (i.e. containing several clauses) is referred to.] 

For example, a given ABS arrangement might involve a material transfer agreement or export permit, a research permit application incorporating mutually agreed terms including benefit-sharing obligations (executed simultaneously or triggered through the commercialization of products), and a research collaboration agreement, and may be supported by one or more codes of conduct, guidelines, best practices or standards. If traditional knowledge from indigenous and local communities is sought, evidence of an ABS arrangement with the holders of that knowledge may be required. Note too, that legal instruments containing elements relevant to the obligations of the Convention and the Nagoya Protocol may have a central purpose that is broader than but that incorporates ABS obligations, such as for example, an agreement that defines a collaborative research process between research institutions. 
Codes of conduct, guidelines, best practices and standards may support the legal arrangements that underpin ABS, and might be relevant to the process of negotiation, the content of agreements, or both. In some cases, such support tools might be directly referred to in ABS agreements, and so become legally relevant to the obligations of contracting parties under that agreement. Compliance with such codes may be encouraged in other ways also, such as through becoming the condition of a research grant[footnoteRef:55]. [55: As is the case in the example of the ABS-Working Group of the Deutsche Forschungsgemeinschaft, Supplementary Instructions for Funding Proposals Concerning Research Projects within the Scope of the Convention on Biological Diversity, available through www.dfg.de] 

In most cases, the single or constellation of legal instruments evidencing a given ABS arrangement must, as described, fulfill a range of functions based on the requirements of the Convention, the Nagoya Protocol (when it comes into force), any national or sub-national ABS legislation or policy measures, as well as any other applicable national or sub-national legislation, for example, regulations concerning entry into, and the collection and taking of biological samples from protected areas[footnoteRef:56].    [56:  Note, for example, the relationship between the Australian model agreement and the Environment Protection and Biodiversity Conservation Regulations: Commonwealth of Australia Department of Sustainability, Environment, Water, Population and Communities (2012) Deed of Agreement between Commonwealth of Australia and (Name of Access Party) in relation to Access to Biological Resources in Commonwealth Areas for Commercial or Potential Commercial Purposes and Benefit Sharing, available at www.environment.gov.au/biodiversity/science/access/model-agreements/index.html] 

As reflected in the examples provided, note that although the language of the Nagoya Protocol refers to model contractual clauses, in reality most clauses are provided within the context of a complete contract that has been designed to work as an integrated whole. While some of these model contracts offer various optional clauses that represent different ways of approaching a given issue[footnoteRef:57], many do not[footnoteRef:58]. It is thus important not only to consider model contractual clauses separately and in isolation, but model contractual agreements in their entirety. [57:  See, for example, Swiss Academy of Sciences (2010) Agreement on Access and Benefit-sharing for Non-Commercial Research - Sector specific approach containing Model Clauses, available at http://abs.scnat.ch/downloads/documents/NonCommResearch_ABS_Agreement.pdf]  [58:  See, for example, Argentina Ministry of Environment and Sustainable Development (2010) Model 2. Project Research Collaboration Agreement, available at www.cbd.int/abs/resources/contracts.shtml.] 

Of those model contracts examined, few have been revised since the Protocol’s adoption.  Nevertheless, elements consistent with the additional requirements of the Protocol are found in certain model contracts even though their development pre-dated the Protocol. For example, the Australian simplified procedure for non-commercial research gives effect to Article 8(a), even though it was developed prior to adoption of the Protocol[footnoteRef:59]. In other cases, revision of existing models in light of the Protocol may be warranted. Note, however, that a number of model contracts were developed as a way of implementing national legislation or regulations. In such cases any revision of a given model contract in light of the Protocol might need to follow from policy and/or legislative reforms that implement the Protocol in that jurisdiction. [59:  Commonwealth of Australia Department of Sustainability, Environment, Water, Population and Communities (2005) Simplified procedure for Access and Benefit Sharing available through http://www.environment.gov.au/biodiversity/science/access/permits/non-commercial.html] 

Overall, model agreements tend to have several broad substantive and structural similarities, reflecting the objectives and provisions of the Convention and, in some cases, the Protocol. The range of issues that model clauses tend to cover, alongside ways in which they are commonly dealt with, are set out in Table 1 below. 
	Table 1. Issues Often Considered in Model Agreements

	Issue
	Description

	Identification of parties

	Generally the provider and user. There may be scope for additional parties to the agreement, such as traditional knowledge holders. Alternately, a separate agreement may be required. 

	Duration of agreement

	Will vary according to the specific circumstances of the research. Model agreements may provide for a given duration but allow the agreement to be renewed, or allow for the duration of the agreement to be determined on a case-by-case basis. 

	Definition of terms
	Defines how terms are to be used in the specific context of the agreement.

	Statements as to scope of agreement

	Going to issues such as whether the agreement covers biological resources or genetic resources more specifically, whether certain types of resources are excluded, and whether derivatives are covered by the agreement. 

	Statements as to commercial or non-commercial intent 
	Defines whether the agreement covers commercial or non-commercial research, and detailing requirements in the case of a change of intent. For example, a new agreement might need to be concluded if the research becomes commercially oriented at a given point.

	Statement as to the exact material to which the agreement applies, and the intended process of analysis
	Generally, parties to list, for example, the genus or species and the quantity of the material that may be collected. Often to be listed in a schedule to the agreement. The process via which the samples are to be analyzed may also need to be described. 

	Status of unused material

	Determines how material that is unused at the conclusion of the agreement is to be handled, for example, whether it should be destroyed or returned to the providing party. 

	Requirements upon transfer of material or research information to third parties 

	Concerning whether material or information resulting from the research can be provided to a third party and under what conditions. Conditions might include, for example, conclusion of an additional agreement between the provider and the third party, the requirement that the third party be bound by the terms of the agreement between the user or provider, or a prohibition of transfer of material to a third party. 

	Statement as to any ancillary related instruments to comply with or requirements that must be met
	For example, permits that must be sought, codes of conduct or standards that must be respected. 

	Evidence of the prior informed consent of the providing party
	Signing of the agreement by the provider may imply PIC or specific PIC requirements may need to be met – such as a separate attestation of PIC 

	Statement of principle that benefits are to be shared
	General statement indicating that benefits are to be shared.

	Statement as to intellectual property rights
	Defines the respective intellectual property rights of the parties to the agreement. 

	Statements as to fixed benefits to be shared

	Generally in the main body of the agreement, statements as to the standard, generally non-monetary, benefits that must accrue to the provider, such as co-authorship of publications. Even where the provider is not the state, certain benefits may be identified as directly accruing to the state, for example that the state should be provided copies of publications or reports, a requirement that some of the research be done in the country of origin, a requirement to identify in publications the source of origin of the genetic material in question, or a requirement to provide taxonomic samples to the government or a research institution. Note that many fixed benefits accrue even in the context of non-commercial research. These benefits often do not rely on any particular research outcome and for the provider are often certain, direct, and immediate. 

	Description of variable benefits to be shared

	Describes those monetary and non-monetary benefits to be shared subject to negotiation between the parties. May be included within the body of the agreement, or as a schedule. Generally, in the case of model agreements, an illustrative list of the types of benefits that might be considered is included. A sliding scale of monetary benefits to be provided, depending on revenue, may be applied. In the case of agreements covering only non-commercial research, a model agreement may only identify the trigger point at which a separate benefit-sharing agreement should be negotiated.

	Traditional knowledge 

	General statements as to respect for the knowledge, innovations and practices of indigenous and local communities, the utilization of such knowledge with the PIC or approval and involvement of the holders of such knowledge and the requirement that benefits be shared, and/or statements reflecting the related language of the Protocol on traditional knowledge and access to genetic resources held by indigenous and local communities. These take various forms depending on the model contract in question, such as requirements to comply with applicable codes of conduct, to recognize the source of the knowledge in publications and reports, to provide documentary evidence of PIC and benefit-sharing, to include the knowledge holder as a party to the contract or a requirement that a separate benefit-sharing agreement be concluded with the holder of any such knowledge. 

	Applicable law and jurisdiction 

	Stating the applicable law and jurisdiction for contract interpretation and resolution of disputes.

	Dispute resolution 
	Stating processes to apply in the event of disputes.

	Compliance and Termination

	Stating the consequences for failing to comply with the agreement, noting sanctions in the event of breach, and noting when and how the agreement might be terminated. 


Note that the sector in which the agreement is to be applied tends to be only one factor among several responsible for differentiation between the models available. For example, differences of approach between those model contracts examined tends to go more to issues such as whether the research is expected to be commercial or non-commercial in nature than to the specific sector of application. The sector of research, and, by implication the research practices used within a given sector, tend to be more relevant to issues such as the type or quantity of genetic samples required, the duration of the agreement, the range and quantity of benefits to accrue to the provider, and whether traditional knowledge is accessed as part of the research process, than to the basic structure of the model contract. That is, all of these issues go more to the particulars to be provided and agreed between parties when an actual agreement is executed, rather than the basic structure of a model agreement.
A key and central difference among the model agreements examined was whether the model provided a range of options for dealing with a given issue, or offered a more fixed approach. That is, whether the model offered several model contractual clauses for dealing with a given issue, or just one. Unsurprisingly, models that were developed for potential global application tended to set out a range of options, such as in the case of the Swiss Academy of Sciences Agreement on Access and Benefit-sharing for Non-Commercial Research[footnoteRef:60], whereas model contracts designed for application in a specific jurisdiction and developed consistent with specific legislative requirements tended to offer a more fixed approach, such as in the case of the model agreements provided by the South African and Australian governments, noting that even in these cases there is room for and the expectation that contracts may be tailored to the circumstances of actual agreements[footnoteRef:61]. [60:  See, Swiss Academy of Sciences (2010) Agreement on Access and Benefit-sharing for Non-Commercial Research - Sector specific approach containing Model Clauses, available at http://abs.scnat.ch/downloads/documents/NonCommResearch_ABS_Agreement.pdf.]  [61:  See:  Commonwealth of Australia Department of Sustainability, Environment, Water, Population and Communities (2012) Deed of Agreement between Commonwealth of Australia and (Name of Access Party) in relation to Access to Biological Resources in Commonwealth Areas for Commercial or Potential Commercial Purposes and Benefit Sharing, available through www.environment.gov.au/biodiversity/science/access/model-agreements/index.html; Republic of South Africa Department of Environmental Affairs, Benefit-Sharing Agreement South Africa – Department of Environmental Affairs, available at https://www.environment.gov.za/?q=content/documents/forms; Republic of South Africa Department of Environmental Affairs, Model Material Transfer Agreement available at https://www.environment.gov.za/?q=content/documents/forms.] 

Finally, note that several of the model agreements available were developed alongside and complement codes of conduct, guidelines, statements of best practice or standards, such as the model agreements accompanying or integrated within the ABS Management Tool[footnoteRef:62], and the BIO Guidelines[footnoteRef:63]. [62:  Swiss State Secretariat for Economic Affairs (2012) ABS Management Tool (ABS-MT),
available through http://www.sib.admin.ch/en/nagoya-protocol/abs-management-tool/index.html]  [63:  Biotechnology Industry Organization, Guidelines for BIO Members Engaging in Bioprospecting, available through http://test.bio.org/intl/ip/international/] 


Part III	Article 20 on Codes of Conduct, Guidelines, Best Practices and Standards
Sources of Information about Codes of Conduct, Guidelines, Best Practices and Standards
Sources of information about codes of conduct, guidelines, best practices and standards include the CBD website[footnoteRef:64], the authoring institutions[footnoteRef:65], and other institutions who have compiled lists or databases of such resources[footnoteRef:66]. In some cases, Article 20 tools may themselves provide links to other codes of conduct, guidelines, best practices or standards, and to model contractual clauses[footnoteRef:67]. In addition, various analyses have considered particular codes of conduct, guidelines, best practices or standards, as well as the use and utility of such tools more broadly[footnoteRef:68]. [64:  See:  http://www.cbd.int/abs/instruments/default.shtml ]  [65:  See the list of authoring institutions in Annex II to this study. ]  [66:  For example, as provided within Bioprospector database of the United Nations University Institute of Advanced Studies www.bioprospector.org, the International Cooperative Biodiversity Groups: http://www.icbg.org/resources/abs.php and the online resources of the BGCI: http://www.bgci.org/resources/abs/.]  [67:  Such as in the case of the Swiss State Secretariat for Economic Affairs (2012) ABS Management Tool (ABS-MT): http://www.sib.admin.ch/en/nagoya-protocol/abs-management-tool/index.html]  [68:  For example, see: Society for Economic Botany (1995). Guidelines of Professional Ethics: A Brief History of the Society for Economic Botany’s Guidelines of Professional Ethics;  Latorre García F, Williams, C, ten Kate, K and Cheyne, P (2001) Principles on Access to Genetic Resources and Benefit-Sharing for Participating Institutions. Results Of The Pilot Project For Botanic Gardens - Principles On Access To Genetic Resources And Benefit-Sharing, Common Policy Guidelines To Assist With Their Implementation And Explanatory Text. Royal Botanic Gardens, Kew; Commonwealth of Australia Department of Sustainability, Environment, Water, Population and Communities (2012) Explanatory Guide available through www.environment.gov.au/biodiversity/science/access/model-agreements/index.html. Also see more general consideration of Article 20, such as in: Greiber T, Peña Moreno S, Åhrén M, Nieto CarrascoJ, Chege Kamau E, Cabrera Medaglia J, Oliva MJ, Perron-Welch F in cooperation with Ali N and Williams C (2012). An Explanatory Guide to the Nagoya Protocol on Access and Benefit-sharing; Morgera E, Buck M, Tsioumani E (Eds.) (2012) The 2010 Nagoya Protocol on Access and Benefit-sharing in Perspective: Implications for International Law and Implementation Challenges, Volume 1 Legal Studies on Access and Benefit-sharing, Martinus Nijhoff Brill, Netherlands.] 

Overview of Codes of Conduct, Guidelines, Best Practices and Standards 
Codes of conduct, guidelines, best practices and standards apply across a range of sectors, including pharmaceuticals, biotechnology, agriculture, plant science, trade in natural products generally and in non-commercial research including taxonomy, ecology, conservation biology, among other basic research fields.  Authors include government departments[footnoteRef:69], public sector collections institutions and botanic gardens[footnoteRef:70], industry organizations[footnoteRef:71], scientific or professional member organizations, and research and academic institutions[footnoteRef:72]. Representative examples are examined in detail in Annex II.  [69:  Tools authored or commissioned by government departments include the Swiss ABS Management Tool (ABS-MT) (See Annex II).]  [70:  Tools authored by public sector collections institutions, including botanic gardens include the Micro-organisms Sustainable Use and Access Regulation International Code of Conduct (MOSAICC) and the  Botanic Gardens Principles on Access to Genetic Resources and Benefit-sharing
IPEN Code of Conduct for botanic gardens governing the acquisition, maintenance and supply of living plant material (See Annex II). ]  [71:  Tools authored by private sector institutions include: The Ethical Biotrade Standard; BIO Guidelines for Members Engaging in Bioprospecting; International Federation of Pharmaceutical Manufacturers and Association (IFPMA) Guidelines for Members on Access to Genetic Resources and Equitable Sharing of Benefits Arising out of their Utilization (see Annex II).]  [72:  Tools authored by the academic research community include: the Swiss Academy of Sciences Access and Benefit-sharing – Good Practice for academic research on genetic resources; the German Research Foundation - Guidelines for Funding Proposals Concerning Research Projects within the Scope of the Convention on Biological Diversity; the Society of Economic Botany Guidelines of Professional Ethics and the International Society of Ethnobiology (ISE) Code of Ethics (See Annex II).] 

[bookmark: Botanicgardens][bookmark: Microorganismsculturecollections][bookmark: Academicresearchcommunity][bookmark: Professionalsocietiesororganizations][bookmark: Privatesector]In addition, note that government departments may release guidelines or explanatory documents that serve as default implementation tools inasmuch as they assist users and others to undertake their activities consistent with national ABS legislative, policy and administrative measures that implement the  Convention and/or the Nagoya Protocol in that jurisdiction[footnoteRef:73]. A number of Article 20 tools have been revised to take into account the Nagoya Protocol, such as the Ethical Bio-Trade Standard[footnoteRef:74], the ABS Management Tool[footnoteRef:75] and the IFPMA Guidelines[footnoteRef:76], while others pre-date the Protocol[footnoteRef:77]. Where tools have been updated in light of the Protocol they tend to incorporate direct references to the background, history and objectives of the Protocol, and incorporate the language and concepts introduced in the Protocol as appropriate to the scope and focus of the particular tool in question. In some cases, such as the ABS Management Tool, this has resulted in substantial revision[footnoteRef:78]. As Article 20 tools tend to be quite broad in focus and provide a general background on the source of international ABS obligations, the revision of tools in light of the Protocol is likely to result in substantive additions to such tools, particularly around issues on which the Protocol provided significantly further definition such as its provisions on traditional knowledge, as described in relation to model contractual clauses above. [73:  For example, Commonwealth of Australia Department of Sustainability, Environment, Water, Population and Communities (2012) Explanatory Guide available through  www.environment.gov.au/biodiversity/science/access/model-agreements/index.html; Republic of South Africa Department of Environmental Affairs (2012) South Africa’s Bioprospecting,Access and Benefit-Sharing Regulatory Framework Guidelines for Providers, Users and Regulators, available at http://www.eeu.org.za/DEA%20BABS%20Guidelines%20Web.pdf]  [74:  Union for Ethical Biotrade (2012) Ethical Biotrade Standard available through http://www.ethicalbiotrade.org/resources/index.html]  [75:  Swiss State Secretariat for Economic Affairs (2012) ABS Management Tool (ABS-MT),
available at http://www.sib.admin.ch/en/nagoya-protocol/abs-management-tool/index.html]  [76:  International Federation of Pharmaceutical Manufacturers and Association (2011) Guidelines for IFPMA Members on Access to Genetic Resources and Equitable Sharing of Benefits Arising out of their Utilization, available through www.ifpma.org]  [77:  See Annex II to this study.]  [78:  See Annex II, for example, the ABS-MT and the Ethical Biotrade Standard.] 

Note also the relevance to and overlap with Article 20 of tools supporting implementation of access to and benefit-sharing from traditional knowledge consistent with the provisions of the Convention and the Protocol.[footnoteRef:79] While most often not focused solely on ABS, these complement Article 20 tools by providing guidance to users and providers of genetic resources on specific issues relating to ABS when it concerns the traditional knowledge, innovations and practices of indigenous and local communities.  For example, such tools may assist those seeking access to the traditional knowledge, innovations and practices of indigenous and local communities to understand what constitutes ethical behavior in the process of seeking consent, conducting research and negotiating benefit-sharing agreements with indigenous and local communities. Community protocols developed by indigenous and local communities for their own use may play a role in assisting communities to understand and assert their rights and interests during ABS negotiations, and to communicate their expectations and processes to those seeking access[footnoteRef:80]. Examples of such tools include those adopted multilaterally such as the Tkarihwaié:ri Code of Ethical Conduct to Ensure Respect for the Cultural and Intellectual Heritage of Indigenous and Local Communities Relevant to the Conservation and Sustainable Use of Biodiversity[footnoteRef:81], community protocols, and standards or other tools used in various professional fields, such as the Society for Applied Anthropology’s statement of Ethical and Professional Responsibilities[footnoteRef:82].   [79:  For example, see Article 8(j) of the Convention  and Article 12 of the Nagoya Protocol, which, in the context of traditional knowledge associated with genetic resources, provides that in implementing the Protocol, Parties need to take into consideration indigenous and local communities’ customary laws, community protocols and procedures with respect to traditional knowledge associated with genetic resources (12.1.) and encourage the development by indigenous and local communities of community protocols, minimum requirements for mutually agreed terms and model contractual clauses for access to and benefit-sharing from traditional knowledge associate with genetic resources. All these tools will support the full involvement and participation of indigenous and local communities in the implementation of the Protocol (12.3).]  [80:  For a discussion of the nature and role of community protocols, see, for example, Jonas H, Bavikatte K, Shrumm H. (2010) Community Protocols and Access and Benefit Sharing. Asian Biotechnology and Development Review Vol. 12 No.3, pp 49-76.]  [81:  Tkarihwaié:ri Code of Ethical Conduct to Ensure Respect for the Cultural and Intellectual Heritage of Indigenous and Local Communities Relevant to the Conservation and Sustainable Use of Biodiversity Adopted by the Conference of the Parties to the Convention on Biological Diversity, at COP 10, 2010, following the recommendation of the United Nations Permanent Forum on Indigenous Issues available at http://www.cbd.int/traditional/code/ethicalconduct-brochure-en.pdf]  [82:  Society for Applied Anthropology Society for Applied Anthropology (SfAA): Statement of Ethical and Professional Responsibilities
Available at http://www.sfaa.net/sfaaethic.html] 

Whether they take the form of codes of conduct, guidelines, best practices or standards, Article 20 tools have in common that they support and provide specific guidance to users and providers seeking to develop and implement ABS arrangements. In the case of tools such as the Ethical BioTrade Standard, these tools may have added significance in that member organizations undertake to adhere to them[footnoteRef:83], and may choose to market their products on that basis. Article 20 or other tools that support implementation of the provisions of the Convention and the Protocol dealing with traditional knowledge may also be referenced in contractual agreements, and so become part of contractual terms[footnoteRef:84]. Adherence to Article 20 tools may also have other implications – for example, they may form a condition of the receipt of research funding for non-commercial research, as in the case of the German Research Foundation Guidelines[footnoteRef:85].  [83:  See description of the Ethical BioTrade Standard in Annex II to this study and the resources provided by the authoring organization available at http://www.ethicalbiotrade.org/resources/index.html]  [84:  For example, under the terms of the Australian model agreement examined, researchers are to adhere to the Guidelines for Ethical Research in Australian Indigenous Studies of the Australian Institute of the Aboriginal and Torres Strait Islander Studies. See Schedule 5 of the Commonwealth of Australia Department of Sustainability, Environment, Water, Population and Communities (2012) Deed of Agreement between Commonwealth of Australia and (Name of Access Party) in relation to Access to Biological Resources in Commonwealth Areas for Commercial or Potential Commercial Purposes and Benefit Sharing, available at www.environment.gov.au/biodiversity/science/access/model-agreements/index.html]  [85:  See Annex II description of the ABS-Working Group of the Deutsche Forschungsgemeinschaft, Supplementary Instructions for Funding Proposals Concerning Research Projects within the Scope of the Convention on Biological Diversity, and available at www.dfg.de] 

Article 20 tools may be intended to support compliance with national ABS legislative, policy and administrative measures, and may also be designed to support ABS agreements consistent with the Convention and the Nagoya Protocol where no such measures have been developed but where parties to an ABS agreement want to be confident that they are respecting established international principles[footnoteRef:86]. This extends not only to those principles established in the CBD and the Nagoya Protocol, but to other relevant international principles, such as those reflected in the United Nations Declaration on the Rights of Indigenous Peoples[footnoteRef:87]. As discussed in relation to Article 19, certain Article 20 tools are accompanied by model agreements that demonstrate how the principles outlined in the Article 20 tool might be practically implemented. [86:  For example, this is an explicit goal of tools such as the Guidelines for BIO Members Engaging in Bioprospecting Guidelines of the Biotechnology Industry Organization, as described in Annex II and available  at http://test.bio.org/intl/ip/international/.]  [87:  See http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf
] 

The tools available take various forms and structures, although there are significant substantive similarities across the different tools. The main difference tends to be one of emphasis, and that tends to be informed by the needs of the stakeholder who will be using the tool and the context and sector in which it will be applied. 
With these differences in mind, and depending on context, Article 20 tools may provide content including: 
· Summaries of the goals and principles of the Convention and the Nagoya Protocol, and, in some cases, other relevant instruments.
· Background on the history and development of ABS agreements, and research practice involving access and benefit-sharing across sectors.
· Guidance on appropriate conduct, including behavioral and ethical guidelines, such as in seeking PIC from local and indigenous communities and in liaising with national focal points.
· Guidance on the principles and practicalities involved in establishing PIC.
· Guidance on considerations involved when seeking to access and/or use traditional knowledge within a research process. 
· Guidance on ensuring sustainable use in the process of collection and use, consistent with the Convention and the Nagoya Protocol.
· Guidance on supporting the technology transfer provisions of the Convention and the Protocol.
· Explanation of requirements to enter into formal contractual benefit-sharing agreements on mutually agreed terms, and noting benefit-sharing options, including monetary and non-monetary benefits. 
· Explanation of requirements to comply with national ABS measures, including any requirements for obtaining PIC or permits to remove materials found in situ. 
· Guidance on intellectual property rights issues and options.

Part IV		Concluding Observations 

The information and analysis presented in this study informed and supported discussions by invited experts in Tokyo in March 2013, during the Informal Meeting for the Implementation of Articles 19 and 20 of the Nagoya Protocol. As previously described, at this meeting experts from developed and developing countries, as well as stakeholders representing different groups of users of genetic resources, discussed their views of and experiences with such tools in advance of ICNP-3, with the intention of conveying outcomes of the informal meeting to ICNP-3. 
The conclusions of the informal meeting are captured in the report of the meeting. The discussions generated a wealth of observations and recommendations concerning: the role of Articles 19 and 20 in the implementation of the Nagoya Protocol; the remaining questions of Parties concerning their obligations in respect of the implementation of Articles 19 and 20 of the Protocol; trends in use and user experience; lessons learned through the development and implementation of Article 19 and 20 tools; the respective value of diversity and standardization of model tools; and on needs for the further collection, analysis and communication of information on Articles 19 and 20. 
The scope of this study focuses its conclusions and recommendations on the nature of any further research that would be needed to provide a more comprehensive and detailed analysis of the best ways of supporting the implementation of the Protocol through Articles 19 and 20, including any further information that could be provided by Parties and others to this end. It is recommended, however, that this study be read in conjunction with the report of the informal meeting. 
In making recommendations on the information and analytical needs to support implementation of Articles 19 and 20, it is important to recall on whom implementation obligations fall. Recall that:  
· Parties shall encourage, as appropriate, the development, update and use of sectoral and cross-sectoral model contractual clauses for mutually agreed terms, as well as voluntary codes of conduct, guidelines, and best practices and/or standards in relation to access and benefit-sharing,
· The Conference of the Parties serving as the meeting of the Parties to the Protocol shall periodically take stock of the use of sectoral and cross-sectoral model contractual clauses, as well as voluntary codes of conduct, guidelines, and best practices and/or standards,
· The Conference of the Parties serving as the meeting of the Parties shall consider the adoption of specific codes of conduct, guidelines and best practices and/or standards.
Keeping this in mind, recommendations as to the nature of any further research that would be needed to provide a more comprehensive and detailed analysis of the best ways of supporting the implementation of the Protocol through Articles 19 and 20, including any further information that could be provided by Parties and others to this end, include that: 
· The ways in which Parties might encourage the development, update and use of Article 19 and 20 tools would benefit from further exploration. The authors and users of these tools tend to be diverse, meaning that governments may have limited direct influence.  
· The more detailed and specific objectives and provisions of the Protocol have significant implications for the design of model tools under both Articles 19 and 20. While some Article 19 and 20 tools examined have been revised in light of the Protocol, several pre-date it. Of the latter, some, though not all, appear to give more limited effect to the objectives and provisions of the Protocol than may have been the case had they been developed subsequent to the Protocol’s conclusion. Whether updates would now be appropriate is a question that must be asked on a case-by-case basis, and is one to which the authors of such tools might give consideration. Given the general background and statements that Article 20 tools tend to include, there would be few examples in which the revision of an Article 20 tool in light of the Protocol would not be warranted and would not provide the opportunity for at least some substantive updates to be made. In the case of model contractual clauses, whether revision is appropriate in light of national laws and policy, and whether revision would in fact alter the context of a given tool, is likely to be more context specific. Consideration should be given to the type of information resources or other input that authors of such tools would find most useful as support for the revision process. 
· The sharing of information regarding actual use, user experience and lessons learned is very valuable and should be encouraged over time. The sharing of experience and perspectives through the informal meeting demonstrated the value of such exchanges.  Such information exchange would assist Parties to better understand the relevance, importance and utility of Article 19 and 20 tools as compared to other avenues through which the capacity of users and providers to conclude access and benefit-sharing arrangements might be supported. 
· The information needs of the Conference of the Parties serving as the meeting of the Parties in periodically taking stock of the use of Article 19 and 20 tools will become clearer as it gains experience completing such a stock taking exercises. Clarity on how often such a stock taking will take place will inform the type of resources that would be most useful to support the exercise. 
· Further analysis focused specifically on the advantages and disadvantages of adopting specific codes of conduct, guidelines and best practices and standards may assist the Conference of the Parties serving as the meeting of the Parties in exercising its role pursuant to Article 20. The development of detailed sector specific case studies on the role of Article 19 and 20 tools in supporting ABS, including with reference to whether within each of those sectors examined a more diverse or standardized approach would more useful, may be particularly informative to this end.
· Analysis focused on how to better encourage or require the systematic reporting of user experience and lessons learned, including through but not necessarily limited to the ABS Clearing-House, would be valuable. In addition, where Article 19 and 20 tools have been field-tested in the development process, or revised after a time, the changes made in the course of the field-testing or revision are likely to reflect lessons learned of interest to Parties and others. Authors of tools who have or intend to revise a tool might be requested to provide information on the nature and reason for the revisions made, including for the purposes of the stock-taking that COP-MOP is to undertake. 
· It is unlikely that those Article 19 and 20 tools easily available through the SCBD and other sources reflect all those in existence. It is not clear also whether those tools represent all sectors in which access and benefit-sharing agreements do or should form a part of standard practice. Parties might review whether all sectors and tools developed for use in their jurisdiction have been identified, and/or communicated to the SCBD, including through the ABS Clearing-House. The periodic stock-taking of Article 19 and 20 tools to be undertaken by COP-MOP could also consider whether all sectors and tools have been identified.
· The active collection of model tools, whether by the Secretariat of the CBD or another organization, would complement the submission of models by Parties to the ABS Clearing-House, and may be particularly helpful in ensuring that all tools from all relevant sectors are identified and made available more widely.
· It would be useful to consider any overlap in the range of tools suitable for inclusion in WIPO’s databases and those tools suitable for reporting through the ABS Clearing-House. In order to streamline the use of resources, and to make information more easily available to Parties and stakeholders, consideration might be given as to whether there would be value in further integration between the WIPO databases and CBD information sources, including continued cross-referencing and sharing of new entries, and the role of the ABS Clearing-House to this end.
· Note that at its Fourteenth Session, the Commission on Genetic Resource for Food and Agriculture made a number of requests to its Secretary, intergovernmental technical working groups and Members of the Commission to take various steps to gather information on voluntary codes of conduct, guidelines and best practices and/or standards in the particular context of genetic resources for food and agriculture, including as relevant to specific subsectors, for consideration at its Fifteenth Session, while acknowledging that voluntary measures should not undermine legally binding provisions developed as part of domestic legislative, administrative or policy measures. These inputs would also contribute to the development of Draft Elements to Facilitate Domestic Implementation of Access and Benefit-Sharing for Different Subsectors of Genetic Resources for Food and Agriculture[footnoteRef:88]. The sharing of analysis and information among and between the Secretariats of and the different international processes focusing on model contractual clauses, voluntary codes of conduct, guidelines and best practices and/or standards is encouraged.  [88:  CGRFA-14/13/Report at part V.] 

Finally, it is important to note that model contractual clauses, codes of conduct, guidelines, best practices and standards can only do so much. While model tools can be very useful in supporting awareness of ABS, particularly in the absence of national policy or regulation, the existence of such model tools does not, in most cases, negate the need for ABS agreements to be tailored to the specific scenario at hand, or for both parties to have independent advice prior to the conclusion of an access and benefit-sharing agreement between them. Difficulties in accessing independent expert advice may be a particular issue for indigenous and local communities who seek to assert their interests in ABS negotiations. Resources for situation specific advice will continue to be needed by such providers on an agreement by agreement basis. Parties might consider such needs when developing national capacity self-assessments under Article 22(3) of the Protocol.
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