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Q 4.32.3 Can professional employees be included in a unit with non-professional employees?
Q 4.32.4 What kinds of employees are classified as &#x201C;guards&#x201D; under the NLRA?
Q 4.32.5 When will the NLRB determine that a single-facility unit is appropriate?
Q 4.32.6 When will the NLRB determine that a multi-facility unit is appropriate?
Q 4.32.7 Is an employer-wide unit appropriate?
Q 4.32.8 Are multi-employer units ever appropriate?
Q 4.33 What if the proposed unit does not include all of the employer&#x2019;s employees?
Q 4.34 Can parties enter into agreements that exclude certain groups of employees from a
proposed unit?
Q 4.35 What happens to an existing bargaining unit when the employer starts a new operation?
Q 4.35.1 What is the doctrine of accretion?
Q 4.36 Which employees may not be included in any bargaining unit?
Q 4.36.1 Who is considered an independent contractor?
Q 4.37 Can supervisors be included in a bargaining unit?
Q 4.37.1 Who are managerial employees?
Q 4.37.2 Can managerial employees be included in a bargaining unit?
Q 4.37.3 Can management trainees be included in a bargaining unit?

Q 4.37.4 Are relatives of management, owners, or stockholders allowed to be part of a bargaining
unit?
Q 4.38 Which employees are considered &#x201C;confidential employees&#x201D; not allowed to
be part of a bargaining unit?
Q 4.39 Who qualifies as a &#x201C;temporary worker&#x201D; who may be excluded from a
bargaining unit?
Q 4.39.1 Can seasonal workers be included in a bargaining unit?
Q 4.39.2 When is a probationary employee or trainee included in a bargaining unit?
Q 4.40 Under what circumstances are strike replacement workers included in a bargaining unit?
Q 4.41 Are part-time employees included in a bargaining unit?
Q 4.42 What employees are considered &#x201C;technical employees,&#x201D; and in which
bargaining unit do they belong?
Q 4.43 What is a &#x201C;craft unit&#x201D;?
Q 4.43.1 Do craft workers always have the right to be in their own unit?
Q 4.43.2 Can a union seek to sever a craft unit from a broader existing unit including non-craft
workers?
Q 4.44 Can maintenance employees obtain a unit separate from production employees?
Q 4.45 Can warehouse employees be included in &#x201C;wall-to-wall&#x201D; units?
Q 4.46 Can truck drivers be part of a unit that includes other employees?
Q 4.47 Are clerical employees included in units with other kinds of employees?
Q 4.48 Can college faculty be excluded from bargaining units?
Q 4.48.1 Can part-time faculty be included in regular faculty units?
Q 4.48.2 Can graduate students be included in regular faculty units?
Q 4.49 What are the standard bargaining units for healthcare organizations?
Q 4.49.1 What is an &#x201C;acute-care hospital&#x201D;?
Q 4.49.2 How are units of healthcare employees determined outside the acute-care hospital
setting?
Q 4.49.3 What issues arise in the composition of a unit of registered nurses?
Q 4.49.4 What issues arise in the composition of a unit of physicians?
Q 4.49.5 Which employees are typically included as &#x201C;all other professional
employees&#x201D; under the Healthcare Rule?
Q 4.49.6 Which employees have been included in a healthcare unit of technical employees?
Q 4.49.7 What are the qualifications for inclusion in the skilled maintenance unit under the
Healthcare Rule?
Q 4.49.8 Which employees are included in a healthcare business office clerical unit?
Q 4.49.9 What are the typical groups of employees included in a healthcare &#x201C;all other
non-professional employees&#x201D; unit?
Q 4.50 What is the NLRB&#x2019;s role in the campaign and election process?

Q 4.51 Are there restrictions on employer speech during a union organizing campaign?
Q 4.51.1 What is a &#x201C;threat of reprisal&#x201D;?
Q 4.51.2 Is conferral of benefits made during a campaign always prohibited?
Q 4.51.3 Can an employer withdraw, threaten to withdraw, or withhold employee benefits during a
union organizing campaign?
Q 4.51.4 Are raffles permitted during union campaigns?
Q 4.52 Can an employer deliver a speech to employees on its premises during the lead-up to a
union election?
Q 4.53 Can an employer lawfully ask employees whether they support or are affiliated with a
union?
Q 4.54 Can an employer limit access to its premises during a union election campaign?
Q 4.55 Can an employer limit use of its email systems during a campaign?
Q 4.56 Can an employer conduct surveillance of employees during a campaign?
Q 4.57 Can an employer discipline or discharge a supervisor for engaging in union activity?
Q 4.58 Can an election be set aside based on a supervisor&#x2019;s pro-union conduct?
Q 4.58.1 Can an election be overturned based on union interference during an organizing
campaign?
Q 4.58.2 Can an election be set aside based on third-party conduct?
Q 4.58.3 Is an employer responsible for the conduct of third parties during a campaign?
Q 4.59 When are elections held?
Q 4.60 When and where does the Notice of Election have to be posted?
Q 4.61 Who is allowed to vote?
Q 4.61.1 Can the parties stipulate to a voter eligibility list?
Q 4.61.2 Can a voter&#x2019;s eligibility be challenged?
Q 4.61.3 Are discharged employees allowed to vote in an NLRB election?
Q 4.61.4 Are employees on layoff allowed to vote in an NLRB election?
Q 4.61.5 Are strikers allowed to vote in an NLRB election?
Q 4.61.6 Is an employee on a leave of absence allowed to vote?
Q 4.61.7 Does the NLRB require voters to bring identification with them on election day?
Q 4.61.8 Can employees who have voluntarily resigned later vote in an NLRB election?
Q 4.62 Where are NLRB elections held?
Q 4.62.1 How long does it take to conduct an NLRB election?
Q 4.62.2 Under what circumstances is it appropriate to reschedule an election?
Q 4.63 How is the polling site controlled?
Q 4.64 Who is present during the voting process?

Q 4.64.1 Who are observers, and how are they selected?
Q 4.65 What sort of electioneering is allowed during an election?
Q 4.66 What does a ballot say?
Q 4.66.1 When are mail ballots used in elections?
Q 4.66.2 What is the procedure for counting the ballots?
Q 4.66.3 How are challenged ballots resolved?
Q 4.67 When do election results become final?
Q 4.68 What are election objections?
Q 4.68.1 Can election objections be filed against a union?
Q 4.68.2 Can election objections be filed against the NLRB?
Q 4.68.3 How are election objections adjudicated?
Q 4.69 What is the standard for determining whether objectionable conduct is sufficient to set
aside an election?
Q 4.70 What happens if an election is overturned?
Q 4.71 Does the NLRB use any special remedies in election cases? Chapter 5 Duty to Bargain
Q 5.1 When does the duty to bargain initially arise?
Q 5.2 What does the duty to bargain require when a union is first certified or recognized?
Q 5.2.1 Does the employer&#x2019;s obligation to recognize and bargain with the union end after
the one-year period?
Q 5.3 What does &#x201C;good faith&#x201D; mean?
Q 5.3.1 What types of employer conduct can be considered evidence of bad faith in violation of
section 8(a)(5) of the NLRA?
Q 5.3.2 Are there any employer activities that, regardless of whether they were done in good or
bad faith, are &#x201C;per se violations&#x201D; of the duty to bargain?
Q 5.3.3 When does a union refuse to bargain in good faith in violation of section 8(b)(3) of the
NLRA?
Q 5.3.4 What are specific examples of violations of a union&#x2019;s duty to bargain in good faith?
Q 5.4 Are employers required to bargain with the union before taking disciplinary action if the
union requests it?
Q 5.5 What are &#x201C;mandatory subjects&#x201D; of bargaining, and what are the
parties&#x2019; duties with respect to them?
Q 5.5.1 What are considered &#x201C;rates of pay&#x201D; or &#x201C;wages&#x201D;?
Q 5.5.2 Are bonuses considered &#x201C;wages&#x201D;?
Q 5.5.3 Which other employee benefits are considered &#x201C;wages&#x201D;?
Q 5.5.4 What kinds of employment terms fall within the scope of mandatory bargaining over
&#x201C;hours of employment&#x201D;?
Q 5.5.5 What kinds of employment terms fall within the scope of mandatory bargaining over

&#x201C;other terms and conditions of employment&#x201D;?
Q 5.6 Do mandatory subjects of bargaining include seniority, promotions, and transfers?
Q 5.6.1 &#x2026; grievance procedures?
Q 5.6.2 &#x2026; union security provisions, such as dues check-off and agency shop provisions?
Q 5.6.3 &#x2026; hiring halls?
Q 5.6.4 &#x2026; employee surveillance or monitoring?
Q 5.6.5 &#x2026; &#x201C;work rules&#x201D;?
Q 5.6.6 &#x2026; drug and alcohol testing for employees?
Q 5.6.7 &#x2026; discretionary discipline?
Q 5.7 What are the permissive subjects of bargaining?
Q 5.7.1 What are a party&#x2019;s rights and duties with respect to permissive subjects?
Q 5.7.2 Which employer decisions lie at the &#x201C;core of entrepreneurial control&#x201D; and,
thus, are not subject to mandatory bargaining?
Q 5.7.3 When is an employer required to bargain over the effects of a permissive subject of
bargaining?
Q 5.8 Do permissive subjects of bargaining include subcontracting?
Q 5.8.1 &#x2026; relocation of unit work?
Q 5.8.2 &#x2026; a &#x201C;most-favored-nation&#x201D; clause?
Q 5.8.3 &#x2026; the scope of the unit?
Q 5.8.4 &#x2026; interest arbitration?
Q 5.8.5 &#x2026; provisions that deal with employee-union affairs?
Q 5.8.6 &#x2026; retiree benefits?
Q 5.8.7 &#x2026; a &#x201C;zipper&#x201D; clause?
Q 5.9 Are there subjects about which employers and unions are not permitted to bargain?
Q 5.9.1 What is a &#x201C;closed shop&#x201D; agreement?
Q 5.9.2 What is a &#x201C;hot cargo&#x201D; agreement?
Q 5.9.3 Are hot cargo agreements permissible subjects of bargaining?
Q 5.9.4 Are there types of &#x201C;super-seniority&#x201D; clauses that are illegal subjects of
bargaining?
Q 5.9.5 When are terminable-at-will clauses impermissible bargaining subjects?

Q 5.9.6 Can an employer or union bargain over a &#x201C;hold-harmless&#x201D; clause?
Q 5.10 What is a unilateral change?
Q 5.10.1 Is an employer required to bargain with a union where a change to a non-unit
employee&#x2019;s benefit affects a unit employee?
Q 5.10.2 Can the employer make material changes to employees&#x2019; terms and conditions of
employment after the union is recognized, but before the first contract is ratified?
Q 5.11 What are an employer&#x2019;s statutory bargaining obligations with respect to providing
information to the union?
Q 5.12 What type of information must the employer provide to the union?
Q 5.12.1 What types of information are considered presumptively relevant?
Q 5.12.2 Does an employer have to provide to a union information that is not presumptively
relevant?
Q 5.13 What information can an employer refuse to provide a union?
Q 5.13.1 Does an employer have to provide its nonpublic financial information to a union?
Q 5.13.2 Does an employer have to provide confidential employee information, such as medical
information?
Q 5.14 Is the union required to provide the employer with information as part of its statutory
bargaining?
Q 5.15 What is &#x201C;hard bargaining&#x201D;?
Q 5.15.1 Is hard bargaining permissible?
Q 5.16 What is &#x201C;surface bargaining&#x201D;?
Q 5.16.1 Is surface bargaining permissible?
Q 5.17 What is &#x201C;regressive bargaining&#x201D;?
Q 5.17.1 Is regressive bargaining permissible?
Q 5.18 Can a unionized employer discuss bargaining issues directly with employees?
Q 5.18.1 What are the limits of an employer&#x2019;s &#x201C;free-speech rights&#x201D; when
it comes to employer-employee communications?
Q 5.18.2 When does an employer&#x2019;s communication to employees become a form of
&#x201C;direct dealing&#x201D; in violation of the duty to bargain with the union?
Q 5.18.3 Can employers directly seek employee input into bargaining proposals?
Q 5.19 What is a good-faith bargaining impasse?
Q 5.19.1 How do you know when parties have reached a good-faith bargaining impasse?
Q 5.20 What are the consequences of an employer declaring an impasse?
Q 5.20.1 Under what circumstances can a bona fide impasse be broken and the duty to bargain
reawakened?
Q 5.20.2 Can employers make unilateral changes in the absence of a bona fide impasse?
Q 5.20.3 When will an employer&#x2019;s ULP preclude the finding of an impasse?

Q 5.21 What does the duty to bargain require where a collective bargaining agreement already
exists?
Q 5.21.1 What can a party do if it wishes to change a provision in the collective bargaining
agreement?
Q 5.21.2 How does the NLRB determine whether an employer has modified a collective bargaining
agreement in violation of sections 8(a)(5) and 8(d)?
Q 5.22 Can a union waive its right to bargain over an employer&#x2019;s midterm modification,
and if so, how?
Q 5.22.1 What constitutes &#x201C;clear and unmistakable conduct&#x201D; supporting a waiver
of bargaining rights?
Q 5.22.2 How does a &#x201C;reopener&#x201D; clause affect a party&#x2019;s duty to bargain
during the term of a contract?
Q 5.22.3 How may a &#x201C;zipper&#x201D; clause be used to establish waiver of bargaining
rights?
Q 5.22.4 What is a &#x201C;management rights&#x201D; clause, and how may it be used to
establish waiver of bargaining rights?
Q 5.22.5 How does a party waive its right to bargain through conduct?
Q 5.22.6 Can a union waive its right to bargain through inaction?
Q 5.23 What types of changes can either party make in mandatory subjects after a union contract
expires?
Q 5.24 What is a multi-employer bargaining unit?
Q 5.24.1 How can an employer withdraw from multi-employer collective bargaining?
Q 5.24.2 Will an employer still be considered a member of a multi-employer association if its
contract is different from other association members&#x2019; contracts?
Q 5.24.3 When may an employer enter into a &#x201C;me too&#x201D; agreement with a union?
Q 5.24.4 Where other groups of employees are already represented on a multi-employer or
multi-plant basis, are new units of employees limited to that same type of representation?
Q 5.24.5 May an employer challenge the majority status of a union as a result of the
employer&#x2019;s withdrawal from a multi-employer association?
Q 5.24.6 Can a multi-employer association and its members be liable for unfair labor practices
during multi-employer bargaining?
Q 5.25 What are the duties of a &#x201C;successor employer,&#x201D; and when is an employer
considered a &#x201C;successor employer&#x201D; for purposes of the NLRA?
Q 5.25.1 Is a purchaser bound by a &#x201C;successorship clause&#x201D; contained in the
seller&#x2019;s unexpired collective bargaining agreement?
Q 5.25.2 Is the seller bound by a successorship clause in the collective bargaining agreement?

Q 5.25.3 What steps can the purchaser take to avoid assuming or adopting a seller&#x2019;s labor
contract?
Q 5.25.4 When will an assets purchaser be unable unilaterally to set the initial terms and
conditions of employment?
Q 5.26 What are the purchasing employer&#x2019;s bargaining obligations with an incumbent
union?
Q 5.27 What are the selling employer&#x2019;s bargaining obligations with respect to selling or
merging a company with union-represented employees?
Q 5.28 When an employer transfers represented employees to a new division or location, what are
the employer&#x2019;s responsibilities with respect to the union?
Q 5.29 Are there any defenses to purchaser liability for the seller&#x2019;s unredressed unfair
labor practices?
Q 5.29.1 When does an employer&#x2019;s sale constitute an &#x201C;alter ego&#x201D;
transaction?
Q 5.29.2 What factors will be considered when determining whether an employer&#x2019;s sale
constitutes an alter-ego transaction?
Q 5.30 What is an &#x201C;accretion,&#x201D; and what is an employer&#x2019;s duty to bargain
after accretion? Chapter 6 Collective Bargaining Agreements
Q 6.1 What are the typical components of a collective bargaining agreement?
Q 6.2 What is a recognition clause?
Q 6.3 What is a management rights clause?
Q 6.4 Can collective bargaining agreements restrict strikes and lockouts during their term?
Q 6.5 What is a union security provision?
Q 6.6 What is an anti-discrimination clause?
Q 6.7 How does a collective bargaining agreement provide for the payment of wages?
Q 6.7.1 How do employee benefits provisions work?
Q 6.8 How are seniority rights typically defined in a collective bargaining agreement?
Q 6.8.1 Can seniority rights be transferred when, for example, a plant closes or is consolidated?
Q 6.8.2 What are super-seniority provisions?
Q 6.9 What kind of provisions in a collective bargaining agreement govern layoff and recall
procedures?
Q 6.10 How do collective bargaining agreements typically define hours of work?
Q 6.11 What types of leave provisions may be included in collective bargaining agreements?
Q 6.11.1 What are typical provisions regarding family and medical leave?
Q 6.11.2 &#x2026; jury duty?
Q 6.11.3 &#x2026; voting leave?
Q 6.11.4 &#x2026; military leave?
Q 6.11.5 &#x2026; sick leave?
Q 6.11.6 &#x2026; personal leave?
Q 6.11.7 &#x2026; union leave?

Q 6.12 What type of safety and health provisions do collective bargaining agreements include?
Q 6.13 How are the issues of job transfers and promotions handled in collective bargaining
agreements?
Q 6.14 How is the issue of union access addressed in collective bargaining agreements?
Q 6.15 How are the issues of discipline and discharge addressed in collective bargaining
agreements?
Q 6.16 What type of subcontracting language is found in collective bargaining agreements?
Q 6.17 How are grievance procedures addressed in collective bargaining agreements?
Q 6.18 What is a &#x201C;grievance&#x201D;?
Q 6.19 How are grievances typically handled?
Q 6.19.1 Can an employer require employees to sign class action waivers?
Q 6.20 What are the steps in the pre-arbitration grievance process?
Q 6.21 What is grievance mediation?
Q 6.22 What are the prerequisites for submitting a dispute to arbitration?
Q 6.23 How are arbitrators selected?
Q 6.23.1 Can arbitrators issue declaratory judgments?
Q 6.24 Who represents the parties?
Q 6.25 Who determines the rules governing the arbitration process?
Q 6.26 Is an arbitration like a court trial?
Q 6.26.1 What obligations do parties have with regard to discovery?
Q 6.26.2 What is &#x201C;expedited arbitration&#x201D;?
Q 6.26.3 Can parties arbitrate multiple grievances?
Q 6.27 What is the union&#x2019;s duty of fair representation?
Q 6.27.1 What is a &#x201C;hybrid claim&#x201D;?
Q 6.28 How is the duty to arbitrate enforced?
Q 6.28.1 What is the extent of a court&#x2019;s authority in compelling arbitration and enforcing
arbitration awards?
Q 6.28.2 Are arbitration awards subject to being overturned if wrongly decided?
Q 6.28.3 Can an individual be required to arbitrate an anti-discrimination claim pursuant to a
collective bargaining agreement?
Q 6.28.4 Do arbitration provisions in collective bargaining agreements preclude state and federal
agencies from filing discrimination charges?
Q 6.29 When may a court issue an injunction against a labor dispute?
Q 6.29.1 What is a &#x201C;reverse Boys Markets&#x201D; injunction?
Q 6.29.2 What are the requirements to obtain a Boys Markets injunction? Chapter 7 Strikes,
Picketing, Boycotts, and Lockouts
Q 7.1 What is a strike?
Q 7.2 Do employees have an absolute right to strike?
Q 7.3 Which strikes are generally protected under the NLRA?
Q 7.4 Which kinds of strikes are not protected under the NLRA?

Q 7.4.1 What is a sit-down strike?
Q 7.4.2 &#x2026; an intermittent strike?
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