
www.wagonheimu.com

     phone: (410) 584-1110

SUBCONTRACTORS CONTRACT TRAINING & EDUCATION

email: support@wagonheimu.com

 Copyright © 2022 WagonheimU

CONTRACTOR’S
POCKET GUIDE



We help you become better tomorrow 
than you are today.  

You need to thrive in a tough industry. That means 
protecting your organization while eliminating unex-
pected and untenable risk in every contract you sign. 
We can get you there. 

WagonheimU is a legal education and training re-
source. WagonheimU provides a practical and cost-
effective educational resource that gives you the sup-
port you need from a lawyer without having to pay 
for a lawyer. 

Everything we teach is real-world tested, allowing you 
to see threats, reduce your risk, optimize your profit 
and position yourself for successful relationships with 
every contract that comes across your desk. 
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Construction is a tough business. 

The risks are high, profit margins are tight, and there is very little 
room for error. Every contract that comes across your desk reflects 
this reality by shifting risks from the other side onto your company. 
That’s not underhanded; it’s the nature of the beast. 

Your job is to evaluate those risks, accept those you should reason-
ably assume, and refuse to take on the rest. Your job, in short, is to 
ensure that your organization signs a fair contract. 

This Pocket Guide is dedicated to those determined to sign what’s 
fair, protect what’s theirs, and earn a just profit. The fact that you are 
reading this Pocket Guide is a testament to your commitment to do 
just that. Make no mistake, many of your peers are content to do the 
same thing they’ve always done, hoping for the best. The problem, 
however, is that hope is not a strategy.

Without exception, those destined to succeed are those with the 
wisdom to strive for excellence, the insight to seek guidance, and 
the commitment to move forward. Congratulations on being one of 
those people. 

We built WagonheimU to help.
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INTRODUCTION

Construction is a field of specialized knowledge.  So is construction law.  As nice as it would be to believe that professionalism and
craftsmanship are enough, there is another facet to running a construction company that has nothing to do with pulling a project out of
the ground.

The companies that thrive are those which can combine excellence in their field with a working knowledge of contracts, cash flow,
and the management of receivables.  Construction contracts, and the laws by which they are enforced, are complicated – often using
terms that are unfamiliar to the average person and written in such a way as to hide huge risks within convoluted run-on sentences.

Throughout the almost 20 years I’ve spent practicing construction law, I couldn’t help but notice that clients often came to me long
after their best opportunity to help themselves had passed them by.  Maybe they signed a contract they should not have signed.
Perhaps they allowed payment talks to drag on past the expiration of their right to file a mechanic’s lien.  Or maybe they found
themselves roped into a contract long after they had assumed the project was dead in the water.

This Pocket Guide is intended to help companies spot key issues and make their best moves to stop problems before they arise.  In
construction, perhaps more than in any other industry, an ounce of prevention is worth well more than a pound of cure.

Good luck.

Eliot M. Wagonheim
Eliot M. Wagonheim
Founder, WagonheimU



Throughout the guide you will notice the use of a traffic light. The 
familiar green, yellow, and red signals are intended to let you know 
the significance of a particular risk or the importance of a specific 
negotiating point. 

The key is as follows:

 Worth mentioning – nice-to-have, not need-to-have

 Important issue – proceed with caution

 Possible deal-breaker. Verify with your organization’s   
 executive team
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THE TERMS YOU SHOULD 
VERIFY IN EVERY CONTRACT
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The Terms You Should Verify in Every Contract

Regardless of whether you conduct business using 50 page 
AIA contracts or purchase orders and emailed confirmations, 
there are certain key terms to which you should always pay 
careful attention:  

• Detailed scope of work. Failure to adequately document 
the full scope of work is one of the primary causes of 
construction contract disputes.  Often, each party assumes 
that the other is responsible for a given line item.  Care 
should be taken at the outset of the process to ensure that 
what you assume your scope of work to be is actually fully 
explained so that an objective third party would agree with 
you upon reading the words on the page. 

•  The person bearing payment responsibility. There is a 
big difference between DEF Development Company, Inc. 
and DEF Development Company Limited Partnership or 
DEF Development Company, LLC.  Make sure you know 
the person or entity contractually obligated to render 
payment so that, if push comes to shove, you will be able 
to enforce your contract and get paid.

•  Payment amount. This one seems easy.  There is no 
ambiguity in a dollar sign followed by a number.  A 
significant number of construction contracts, however, 
are not simply lump sum contracts.  Many contain pricing 
for “alternative adds” and different rules for the pricing of 
change orders.  However pricing is determined in your 
contract, it is important not only that you understand it, 
but that an objective party reading the contract would 
come to agree with you.
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•  When payment is due. To the extent possible, you should 
be in complete control of when payment is actually due.  
In other words, the due date for payment should hinge 
upon your performance, rather than the performance of 
other trades or the completion of the contract as a whole.

• Collection rights. Your contracts should always provide 
for the recoupment of attorney’s fees and interest in the 
event payment is not made when due. 

•  Deadlines for performance. Whenever possible, do 
not sacrifice control over the construction schedule.  
In addition, your contracts should contain objective 
deadlines, rather than variable dates such as “ten 
days after the achievement of substantial completion.”  
Substantial completion, in this example, can change.  
The better practice is to include hard dates or trigger 
events within your control.

•  Warranty limitations. Your contract should be absolutely 
clear as to what your warranty covers and when it expires.  
Moreover, it should expressly state that work performed 
on your equipment or other areas under warranty by 
anyone other than your company will void the warranty.

• Risk of loss. You should no longer bear the risk of loss 
once you install equipment and/or lose control of your 
work area. This is especially true if other trades will 
be working in your area and have potential to damage 
installed work.

•  Dispute resolution. Many companies opt for arbitration 
because they think it is cheaper than proceeding to court 
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(“litigation”).  This far from a universal truth.  If you elect 
arbitration as a dispute resolution mechanism, you should 
consider insisting on mediation first and carving out a 
small claim amount which would entitle you to opt out of 
arbitration and access the courts. If you retain litigation 
as a possibility, your contract should also include a jury 
trial waiver.

•  Indemnification. Every provision which transfers the 
risk of loss onto your organization must be carefully 
scrutinized for opportunities to reduce your risk or, in 
turn, transfer your risk onto someone else.

These terms can be included in contracts of varying size and 
complexity.  At the very least, however, an emailed confirma-
tion of the arrangement, containing all material terms and 
countersigned by the other party’s authorized representative 
should be insisted upon as standard operating procedure.  
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WHAT TO LOOK FOR
IN THE OTHER SIDE’S CONTRACT
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Overview

Construction is a contract-dependent industry.  Many contractors 
do not have the luxury of using their own contracts...so they have 
to evaluate and sign a contract drafted by someone else.  Unfor-
tunately, too many contractors sign contracts without a complete 
understanding of what it is they’re signing.  What’s more, signing the 
wrong contract, or failing to negotiate key (but often misunderstood) 
terms, can break a company and undo years or even decades of 
profits and hard work.  

If there comes a time when you spot one or more of these com-
pany-breaking issues in the written contract, get good advice and 
change it.

People will tell you anything.  Regardless of any verbal assurances 
you may hear, if a term or condition is not in the contract, it will 
not be there when you need it.  Similarly, assurances that certain 
contractual terms will not be enforced are worthless unless they 
are in writing and signed by the person making the promise.  The 
unfortunate fact is: Construction companies live and die by the 
written word.  

While not a substitute for a legal evaluation to any specific con-
tract, the following pages are intended to help companies spot the 
issues and navigate the dangers presented by signing the other  
sides’ contract.

“DON’T WORRY ABOUT THAT, WE NEVER ENFORCE IT.”
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BEFORE YOU SIGN 
SOMEONE ELSE’S CONTRACT...

Most construction companies do not have the luxury of insist-
ing on the use of their own contracts.  Instead, they are forced 
to review and negotiate terms presented to them in the other 
party’s contract.  

Before signing the other side’s contract, it is imperative that 
you STOP & LOOK each and every time.

STOP & 
LOOK
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cope of work.  Are you comfortable with the scope of 
work described in the contract?  In order to know for sure, 
and before signing the agreement, you must review not 
only the narrative description, but also every specification 
section referenced in the narrative.  Too many companies 
find themselves in agreement with the description, but 
completely unprepared to complete the entire specifica-
tion section referenced by the contract.  Remember, if it’s 
in writing, it is a part of the contract.  Remove or modify 
any written term with which you do not completely agree.

One of the larger pitfalls concerns the conflict between 
specifications and a narrative description of the scope of 
work which may appear in the contract.  If the scope of 
work references or incorporates a specification section, 
you must assume that you are responsible for everything 
in that section unless you specifically exclude it in writing.

The flip side of the coin is that many contractors assume 
that whatever is in their bid is part of the contract.  This 
is usually not the case.  Unless your bid is specifically 
incorporated into the contract as a Contract Document, 
the bid will be completely superseded by the executed 
contract – just as if the bid never existed.

S

STOP & LOOK



 Copyright © 2022 WagonheimU www.wagonheimu.com 9

ime of completion.  Know the scheduling.  What are the 
deadlines in the contract for substantial completion, Use 
& Occupancy, or final completion?  Are they reasonable?  
Can you meet the requirements with available resources, 
with some “fat” built in for delays beyond your control?  
Are there liquidated damages assessed for each passing 
day on which a certain deadline is not met?  These ques-
tions must be answered before you agree to the project.

To the extent possible, make sure the schedule is tied 
to an objective event or date.  A term stating that “work 
must begin within 10 days of the issuance of a Notice to 
Proceed” could require you to start weeks or months later 
than you had projected.  A better term would be “work 
must begin within 10 days of the issuance of a Notice to 
Proceed, but in no case later than X date.”  Similarly, the 
completion of the contract should be tied to objective 
standards like the issuance of a U&O or to meeting the 
requirements in the plans and specifications.  Under no 
circumstances should a project only be concluded upon 
the satisfaction of the Owner.  

There are few more subjective terms than “satisfaction.”  
If the satisfaction of the owner or higher-tier contractor 
determines whether payment will be made, odds are you 
can forget receiving 100% payment.  More to the point…
in a cash-strapped project…you will have to fight for every 
penny you receive under such a contract because people 
in a cash crunch are never “satisfied.”

STOP & LOOK

T
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ther documents.  Construction contracts almost always 
incorporate other documents by reference.  These docu-
ments may include drawings, specifications, General 
Conditions, and the Prime Contract between the Owner 
and the General Contractor.  While it may be a pipe 
dream to think that one could review all of the docu-
ments in detail for every project, you should be aware 
that documents you have not reviewed could be part 
of your contract. So, take extra care to ensure that any 
terms you really care about (pricing, warranties, etc.) are 
specifically written in your agreement.

One strategy is to make sure that the important terms 
and documents are specifically identified as “controlling” 
in the event of a conflict.  Let’s say that your subcontract 
specifically states that there will be no liquidated dam-
ages assessed on the project.  Unfortunately for the gen-
eral contractor, however, the Prime Contract provides for 
liquidated damages of $1,000 per day.  If your contract 
also provides that your contract will control in the event 
of a conflict between the Contract Documents, you will 
not be liable for liquidated damages.  When you have 
not reviewed all of the documents listed as Contract 
Documents, make sure the ones you care about will 
determine in the event of a conflict.

STOP & LOOK

O
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ayment.  Payment is where the rubber meets the road.  Do 
not lose sight of the key payment terms even while you are 
reviewing the scope of work and scheduling provisions.  
Every contract should satisfy you as to:

(1) how much will you be paid – does the amount or cal-
culation match your understanding? 
(2) when will you be paid – is it after you complete your 
work, after the entire project is completed, or after the 
higher-tier contractor received its payment?
(3) what happens if you are not paid – are you entitled 
to interest and/or attorney’s fees for pursuing payment 
rightfully due to you?
(4) by whom are you supposed to be paid – can you trust 
that party to uphold its end of the bargain?  

Of all these terms, the final one is the most overlooked.  
Who is responsible for paying you?  Many owners create 
new partnerships or limited liability companies (LLC) for 
every project.  The LLC’s never existed until the project 
came along.  Consequently, there is no credit history and 
no assets to go after if things go wrong.  This is one of the 
biggest business risks a contractor takes.

Consider adding a deposit, obtaining an additional party 
to sign as a guarantee of payment, or negotiating an ad-
vantageous payment schedule to insulate you from any 
undue risk.  If you are not very familiar with the other side, 
find someone you trust in the industry who is. Look for 
credit references and use the connections provided by 
your trade associations for assistance.

STOP & LOOK
P
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iabilities.  What is the extent of your liability if something 
goes wrong?  Usually, the answer can be found in the 
dense wording that typically characterizes a contractual 
indemnification provision.  While the legalese can some-
times be mind-numbing, it is exceedingly important that 
you understand the risks imposed upon your company 
by this provision.  You should know that indemnification 
provisions are written as broadly as possible.  This means 
that the wording of a typical provision will enable the other 
side will be able to impose virtually unlimited liability on 
you for a host of reasons including some which may have 
been beyond your control.

Spend some time reviewing the indemnification provision 
to ensure that you can only be held responsible for a loss 
that you caused to the extent that you caused it.  Under 
no circumstances should you be held responsible for other 
contractor’s acts or omissions.  

STOP & LOOK
L
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ther obligations.  Your first obligation may be to turn over 
a finished product.  But it may be secondary or tertiary ob-
ligations that mean the difference between getting paid and 
not.  Pay attention to your obligations to provide notices, 
reports, drawings, lien releases, and other documentation 
as a condition precedent to the release of final payment.  

We frequently recommend that our clients look over the 
contract and physically highlight the word “notice” any 
time it appears.  Notice provisions often impose tight time 
deadlines on the provision of written notice at the risk of 
waiving or nullifying significant claims.

Bottom line, in addition to understanding what your final 
product should be, know the other obligations which could 
determine, in and of themselves, whether or not you have 
a successful project.  

STOP & LOOK
O
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utside factors.  You have enough to worry about con-
trolling your own forces, equipment, material, and work 
product.  Many construction contracts, however, impose 
additional risks that come with your reliance upon the 
performance of others. To the extent possible, you should 
work to eliminate those outside factors from controlling 
whether or not you get paid.  Make sure you understand 
how the contract you are considering addresses the fol-
lowing circumstances:

• Damage to your installed work product or equipment 
by other trades beyond your control.

• Late arrival of materials ordered or controlled by others.
• Defective work performed by trades preceding you on 

the jobsite.
• Delays caused by other trades.

In each case, you should ensure that you will receive com-
pensation and deadline extensions necessary to address 
problems beyond your control.  More importantly, you 
should make sure that you are not placed in a position of 
indemnifying the owner or third party for someone else’s 
problems.  

STOP & LOOK
O
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eep it simple.  Earlier in this Pocket Guide, I suggested that 
companies physically highlight the word “notice” each time 
it appears in a written contract.  One of the reasons is that, 
wherever possible, you should work to reduce your obliga-
tions to provide written notice at the risk of losing rights.  

Construction is hard enough without the additional admin-
istrative responsibilities imposed by many contracts.  When 
negotiating your contract, work at the front end to limit the 
amount of written reports, notices, verification, and docu-
mentation your personnel has to provide throughout the 
contract.  After all, few construction companies can afford 
to staff a trailer with a full-time administrative assistant.

K

STOP & LOOK
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WHAT YOU SHOULD KNOW ABOUT
BIDS AND BID PROTESTS
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Bids

The Bid May Not Be Part of the Contract

If the bid is not specifically “incorporated by reference” into 
the contract or attached as an exhibit and expressly listed as 
one of the Contract Documents, it disappears as soon as the 
contract is signed.  Make sure any significant terms from the 
bid, such as scope of work exclusions, warranty information, 
pricing, etc., are built into the contract.

Expiration Date

Every bid you submit should have an expiration date.  Many 
companies have found themselves tied to pricing and perfor-
mance obligations long after they had committed resources 
elsewhere assuming the project was dead. In the interim, labor 
and supply costs have gone up, meaning a significant loss on 
the job even if everything were to go perfectly.  Bottom line:  
Build in an expiration date that leaves enough time for your 
bid to be evaluated, but does not tie your company to a com-
mitment it will be unable to keep.
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Bid Protests

Bid protests primarily focus upon a successful bidder’s failure 
to adhere to applicable regulations governing the submission 
or content of bids. A bid protest may be based upon allegations 
that the successful bidder submitted an “unbalanced” bid or a 
bid which improperly calculated minority participation.  Another 
basis for a bid protest is that the successful bidder failed to 
include all of the materials required for an award.

Deadlines for the submission of bid protests will depend upon 
the contracting environment and the applicable statutes or 
regulations. Regardless of whether the protest takes place in 
a federal or state contracting environment, the deadline for 
the submission of bids is normally extremely tight -- usually 
no more than 10 business days. 

If you believe that your company has a basis for filing a bid 
protest, it is imperative that you document and submit your 
written bid protest immediately. Any delay could very well 
invalidate your protest regardless of the merits.
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WHAT YOU SHOULD KNOW ABOUT
SPECIFIC CONTRACTUAL TERMS
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The following section arises from a thorough review of hundreds 
of your organization’s contracts. The terms discussed in these 
sections have been the subject of negotiation, comment, and 
revision time and time again. While this section does not con-
tain an exhaustive review of every single term you are likely to 
encounter, you will find many of the most troublesome here. 

Agreement
Definition
The term “Agreement” is often defined to include a number of 
documents including the document your organization signed. 
For example, your organization may sign a subcontract, while 
the term “Agreement” may include the Prime Contract between 
the owner and the general or prime contractor.
Comment
It may not be possible to change what the contract specifies 
will be encompassed by the term “Agreement.” As a result, it is 
important that you: (1) verify that your organization is aware of 
what constitutes the “Agreement,” as defined; and (2) understand 
which document will control in the event of a conflict. Your organi-
zation’s goal is to provide that the document your organization 
is negotiating and signing will govern should a conflict arise.

Arbitration 
Definition
Arbitration is a dispute resolution process that is used as a re-
placement for litigation. Litigation takes place in the courts. 
Arbitration is a private proceeding in which a single arbitrator or 
panel of arbitrators act in place of a judge. An arbitration ruling 
can be enrolled as a formal judgment in all 50 states. 
Typical Provision
Arbitration.  In the event of a dispute between Owner and Contractor 
with respect to any issue arising under this Agreement, the Contractor 
may elect, at its sole option, to choose to resolve the dispute through 
litigation or through an arbitration conducted under the auspices of the 
American Arbitration Association conducted in [city, state].
(a) Owner and Contractor shall agree upon the appointment of a  
panel of three arbitrators who shall have had at least ten (10) years’
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experience as either an arbitrator or judge. If Owner and Contractor 
shall fail to agree upon the appointment of arbitrators, then the arbitra-
tors shall be appointed by the American Arbitration Association.
(b) The arbitrators, after being duly sworn to perform their duties with 
impartiality and fidelity, shall proceed with all reasonable dispatch to 
determine the question submitted.  The arbitration shall be conducted 
in accordance with the Rules of the American Arbitration Associa-
tion (or any successor thereto), and the award of the arbitrators shall 
be binding, final and conclusive on the parties.  The decision of the 
panel shall be rendered within thirty (30) days after its appointment, 
and such decision shall be in writing and in duplicate, one counterpart 
thereof to be delivered to each of the parties. Either party shall have 
the right to enter a judgment based upon the award of the panel.
(c) The arbitrators’ fees as well as the expenses incident to the pro-
ceedings, shall be borne equally between Owner and Contractor.

Comments
My rule of thumb is that litigation (court) often favors those who 
wrote the contract, while arbitration can sometimes level the 
playing field when the contract at issue is sometimes less than 
favorable. That’s because an arbitrator often has more latitude 
in handing out what s/he sees as justice, rather than being tied 
to the letter of the contract, or even the law. Either way, your or-
ganization’s main interests when it comes to this question are:  
(1) that, where arbitration is mandated, the arbitration be held 
before a single arbitrator as opposed to a panel of three arbi-
trators; and (2) that the contract establish a definitive election 
of arbitration or litigation, rather than allowing the other side to 
choose once a dispute has arisen. Here’s why:
1. Rarely does a panel of three arbitrators make sense, given 
the increased costs involved. If the other side would like to use 
a panel of three arbitrators, your organization normally tries to 
establish a process in which a single arbitrator will be used to 
resolve disputes of less than a million dollars while a panel of 
three arbitrators will be used for larger claims. In the vast major-
ity of cases, the other side will see this is reasonable as a single 
arbitrator lowers cost for all parties -- as is appropriate when 
looking at smaller claim. 
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2. Although the other side will sometimes like to reserve the 
right to make an on-the-spot decision between arbitration and 
litigation, that is rarely a deal-breaking position for the other 
side. On most occasions, the other side will agree that the dis-
pute resolution provision should be specific and definite. Your 
organization’s argument is that, in the event of a dispute, it 
would not want to have to file suit in a court case only to have 
to refile the same claim in arbitration if the other side winds up 
selecting arbitration. 
Sample Revision
Arbitration.  In the event of a dispute between Owner and Contractor 
with respect to any issue arising under this Agreement, the Contractor 
may elect, at its sole option, to choose to resolve the dispute shall be 
resolved through litigation or through an arbitration conducted under 
the auspices of the American Arbitration Association conducted in 
Baltimore, Maryland.
(a) Owner and Contractor shall agree upon the appointment of a panel 
of a single three arbitrators who shall have had at least ten (10) years’ 
experience as either an arbitrator or judge. If Owner and Contractor 
shall fail to agree upon the appointment of the arbitrators, then the ar-
bitrators shall be appointed by the American Arbitration Association.
(b) The arbitrators, after being duly sworn to perform their duties with 
impartiality and fidelity, shall proceed with all reasonable dispatch to 
determine the question submitted.  The arbitration shall be conducted 
in accordance with the Rules of the American Arbitration Association 
(or any successor thereto), and the award of the arbitrators shall be 
binding, final and conclusive on the parties.  The decision of the panel 
arbitrator shall be rendered within thirty (30) days after its his or her 
appointment, and such decision shall be in writing and in duplicate, 
one counterpart thereof to be delivered to each of the parties. Either 
party shall have the right to enter a judgment based upon the award of 
the panel arbitrator.
(c) The arbitrators’’s fees as well as the expenses incident to the pro-
ceedings, shall be borne equally between Owner and Contractor.
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Assumption of Risk
Definition
Assumption of Risk clauses are often inserted by the author of 
a contract (usually whoever is higher up on the food chain) to 
transfer certain risks, such as unforeseen circumstances or site 
conditions, to the other party. Through its agreement to this 
provision, a party will be deemed to have accepted certain (or 
possibly all) risks associated with a project so that its ability to 
request additional money or time as a result of something un-
foreseen is either eliminated or substantially reduced.
Typical Provision
Assumption of Risk.  Subcontractor represents that it has had the op-
portunity to inspect the site and the Contract Documents prior to enter-
ing into this Contract. Subcontractor hereby assumes all risks arising 
out of or relating to the performance of the Work solely on the basis 
of its due diligence.

Comments
It is unlikely that your organization will be able to delete this 
clause in its entirety. Its effect can, however, be limited to a 
certain extent. Careful consideration should be given to those 
reports or even representations upon which your organization 
believes it should be able to rely. For example, the owner or 
contractor may provide your organization with a geo-tech re-
port on which your organization based part of its bid. 
If this were the case, your organization would want to insert 
a carve-out in the language of this provision specifically stat-
ing that, regardless of any due diligence or inspections your 
organization may have conducted, it was entitled to rely on the 
accuracy of the geo-tech report.
Revision
Subcontractor represents that it has had the opportunity to inspect the 
site and the Contract Documents prior to entering into this Contract. 
Subcontractor hereby assumes all risks arising out of or relating to 
the performance of the Work solely on the basis of its due diligence. 
The parties acknowledge that Subcontractor is entitled to rely on the 
accuracy of _______________in the planning and performance of its 
Work.
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Audit
Definition 
An audit is the official examination of books and records typi-
cally conducted as a result of an investigation relating to charg-
es or pricing issues. 
Typical Provision 
Audit. Subcontractor shall permit audit of all of its books, records and 
documents with respect to the Project or Services by each of Contrac-
tor and Owner. 

Comments 
Like any company your organization has privacy concerns 
and wants to maintain the confidentiality of its records. That 
said, short of deleting the provision, your organization’s interest 
would be best served by limiting the rights of the prime con-
tractor or owner by: 
(1) Restricting the audit solely to those records reasonably nec-
essary to address one or more specific questions; and
(2) Providing your organization with enough advanced warning 
so that way your organization has an opportunity to collect and 
organize the responsive documents.
Your organization’s interests are not best served by providing 
anyone with open and unlimited access to your organization’s 
records.
Revision
Subcontractor shall permit audit of its books, records and documents 
with respect to the Project or Services by the Contractor or Owner as 
may be reasonably necessary to address specific written inquiries by 
the Contractor or the Owner. The Owner or the Contractor shall pro-
vide your organization with no less than _____ days’ written notice of 
a requested audit. 

Bond
Definition
In the simplest terms, a surety bond is a guarantee underwrit-
ten by a surety to provide assurances of payment or perfor-
mance. There are several different types of bonds widely used 
in construction. The three primary types are bid bonds,
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performance bonds, and payment bonds.  
Bond are often required by federal and state statutes on larger 
publicly owned projects such as bridges, roads, schools, and 
military installations. Private owners may also require that a bond 
be posted in order to avoid the prospect of mechanic’s liens filed 
against the project.
Each bond will provide that the person or entity in whose favor the 
bond is issued (called the “obligee”) can make a claim against the 
bond in the event of a designated loss. For example, if a contractor 
posts a Performance Bond and then walks away from the project, 
the owner could make a claim against the bond and require the 
surety to hire a replacement contractor to fulfill the contractor’s 
contractual obligations.
A bond is not the same thing as insurance as the bonding com-
pany, or surety, requires a guarantee from the company posting the 
bond (called the “principal”) and often requires a personal guaran-
tee from the company’s owners. If the surety incurs expenses such 
as attorney’s fees or the costs of rendering payment for a loss, it 
will almost always make a claim against the company that posted 
the bond or its principals to recoup any losses or costs incurred.
Comment
Bonding requirements are negotiated business terms. The cost of 
a bond should be considered in arriving at pricing for any contract. 
As a result, your organization does not agree to provisions which 
would enable the other side to decide, at any point, if a bond is 
required. Instead, the requirement of a bond should be determined 
and agreed upon prior to signing the contract.

Consequential Damages
Definition
Consequential Damages are damages that arise as a consequence 
of some triggering event. An example might be a retail store’s lost 
profits resulting from a delay in opening for business. The lost 
profits would be consequential damages.
Comment
 A contract that provides for consequential damages opens the 
door to some very significant exposure.  What makes them
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so dangerous is that the claimant would not have to show that it 
had written a check or had actually spent the money. As a result, 
consequential damages can be more speculative and can include 
claims for items such as lost profit/revenue. 
Your organization’s interests are best served by: (1) excluding 
consequential damages from the contract; and/or (2) negotiating 
a limit of liability to protect your organization from what could be 
a virtually unlimited claim for damages.

Contract Documents
Definition
As with the term “Agreement” with which it is often used inter-
changeably, the term “Contract Documents” is a defined term 
within the contract and generally includes such elements as 
the Subcontract (if that’s what your organization is signing), the 
Prime Contract between the owner and the general contractor, 
the forms, exhibits and schedules attached to each of those 
agreements, and specifically identified plans and specifications.
Comment
It may not be possible to change what the contract specifies 
will be encompassed by the term “Contract Documents.” As a 
result, it is important that you: (1) verify that your organization is 
aware of what constitutes the “Contract Documents,” as defined; 
and (2) understand which document will control in the event of a 
conflict. Your organization’s goal is to provide that the document 
your organization is negotiating and signing will govern should 
a conflict arise.

Damages
Definition
Different contracts define the term “Damages” to include differ-
ent things. Regardless of its elements, the term “Damages” will 
be used to state the monetary losses for which a party may be 
held responsible. In certain contracts, the term “Damages” may 
be used interchangeably with “Losses.
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Comment
The definition of “Damages” is often written very broadly and 
often includes certain types of damages which your organiza-
tion prefers to exclude from its contracts. Because the definition 
of “Damages” may be written to include actual (out-of-pocket) 
damages, consequential damages, lost profits, incidental dam-
ages, and even liquidated damages, it is important to review 
and possibly revise the definition as needed to protect your 
organization’s interests.
In addition to negotiating carve outs from the types of damages 
for which your organization may be held liable, your organiza-
tion may want to negotiate certain limitations on the amount of 
damages, as well. (See the section on Liability Caps.)

Default
Definition
Default is a failure to do something or fulfill a condition required 
by law or by the contract. The typical default provision, as 
shown below, will list occurrences which will be deemed to be 
“events of default.”  Once a party is declared to be in default 
of a contract, the other party is typically given the right to ter-
minate. 
Comment
Being declared to be in default of a contract should never come 
as a surprise. It is always in your organization’s best interest to 
negotiate for the provision of written notice of an event of de-
fault as well as an opportunity to cure before it is declared to be 
in default. While there are certain events of default for which no 
written notice would be necessary, such as the filing for bank-
ruptcy protection, the requirement of written notice and an op-
portunity to cure for other events, such as the catch all “any 
other breach of the contract”, is a high priority in negotiation. 

Definitions
Definition
(Yes a definition for definitions.) Most, though not all, of the de-
fined terms in a contract are often listed in the Definitions sec-
tion. 
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Once defined, the term will be used throughout the contract in 
place of the entire definition. 

Comment
Most people skip over the Definition section in order to get to 
what they consider to be the meat of the contract. Don’t do 
this. Contracts and even companies can be destroyed by an 
over-inclusive definition. For example, if the word “Damages” 
includes lost profits, and a later section is written to hold your 
organization responsible for all Damages, you would have just 
exposed your organization to the risk of making the other side 
whole from any lost profits – something your organization would 
certainly not want to do. Every definition should be scrutinized 
in every contract.

Dispute Resolution
Definition
While you may hope it wouldn’t happen, contract disputes are 
commonplace, particularly in construction. A well-drafted con-
tract addresses how these disputes are to be resolved. 
Dispute Resolution provisions fulfill this need by specifying the 
procedure for submitting disputes for resolution and, ultimately, 
resolving them. These provisions typically include one or more 
of the following methods:
• Discussion between the principals required within a certain 
number of days after submission of a dispute;
• Formal mediation if informal discussions do not resolve the 
issue; and
• Arbitration or litigation (see the definitions in this section) if 
neither of the preceding methods worked. 
Comment
As stated in our discussion of Arbitration earlier in this sec-
tion, your organization does not typically care which method 
– arbitration or litigation – is used. Instead, it cares that: (1) the 
contract specifically indicates which method will be used as 
opposed to leaving it to the other side to choose whenever a 
dispute arises; and (2) the arbitration, if selected, be conducted 
before one arbitrator, rather than a panel of three, to reduce the 
costs and logistical complexity of the proceeding.
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If the parties elect to use litigation for disputes, your organiza-
tion typically requests that the contract insert a jury trial waiver 
if one is not already present. Jury trials tend to be significantly 
longer, more expensive, and less predictable than a case tried 
by a judge, also known as a “bench trial.”  Neither side benefits 
from a jury trial and the other side will typically go along with 
inserting a jury trial waiver without argument.

Indemnification
Definition
To indemnify another person or entity is to protect them from 
being harmed by a particular risk. If you were to indemnify an 
Owner from a personal injury claim brought by a visitor to the 
site, you would provide and pay for defense counsel and pay 
any settlement or verdict that arose from the injured person’s 
claim. 
Typical Provision
(The following example has been edited to convey the sub-
stance of an indemnification provision without the multiple par-
agraphs, and sometimes pages, that characterize many such 
provisions in larger contracts.)
To the fullest extent permitted by law, the Subcontractor shall indem-
nify, hold harmless and defend the Owner, Contractor, Architect, their 
respective consultants, agents, and employees (collectively, the “In-
demnitees”) from and against any claims, losses, expenses and dam-
ages of any kind or nature, including attorney’s fees, arising out of or 
resulting from the performance of the Subcontractor’s Work, regard-
less of whether or not such claim, damage, loss or expense is caused in 
part by one or more Indemnitees.

Comment
The purpose of the indemnification provision is to transfer risk 
from one party to another. As such, it represents significant risk 
for your organization and should always be carefully reviewed. 
Your organization’s objectives in negotiating an indemnification 
provision are:
1. That your organization only be held responsible to the ex-
tent the damage or loss was caused by your organization or 
those for whom your organization is legally responsible, such 
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as employees or its own subcontractors.; and,
2. That it limit the damages or losses for which it can be held 
liable, as is more fully explained in the Damages section.
Some indemnification provisions empower the general contrac-
tor or the owner to settle a claim which you, as the indemnifying 
party, will then have to pay in full. One result could be that the 
general contractor or owner settles the case for a much larger 
amount than you would have been able to negotiate. And why 
not? They’re playing with your money. Another result could be 
that the general contractor or owner refuses to allow settlement 
of a claim for a reasonable amount, forcing you to spend sig-
nificant attorney’s fees in trial and risk being hit with a judgment 
much larger than the proposed settlement.
No one other than your organization is able to bind your organi-
zation to a payment or settlement without your organization’s 
consent. In other words, no one should be able to write a check 
with your organization’s money. Your objective is to retain con-
trol.
Revision
To the fullest extent permitted by law, the Subcontractor shall indem-
nify, hold harmless and defend the Owner, Contractor, Architect, their 
respective consultants, agents, and employees (collectively, the “In-
demnitees”) from and against any claims, losses, expenses and dam-
ages of any kind or nature, including attorney’s fees (the “Losses”), up 
to the Limit of Liability [if one has been negotiated] to the extent such 
Losses directly result arising out of or resulting from the performance 
of the Subcontractor’s Work. regardless of whether or not such claim, 
damage, loss or expense is caused in part by one or more Indemnitees.

Insurance
Definition
You know what insurance is. 
Comment
My first recommendation is to send a copy of the entire Insur-
ance section to your company’s insurance advisor in order to 
make sure your company has the correct type and level of in-
surance coverage.



 Copyright © 2022 WagonheimU www.wagonheimu.com 31

In addition to checking coverage, you should also understand 
two terms which typically appear in an insurance provision: (1) 
Subrogation; and (2) Additional Insured.
Typically seen as a “waiver of subrogation,” this term requires 
insurance carriers to waive any right they may otherwise have had 
to try to recoup their money from the other side. As an example, 
imagine someone falls on the job site and sues your organization 
and that your organization’s insurance carrier pays $100,000 to 
the injured person. Let’s also assume that the general contractor 
was partially negligent even though your organization’s insurance 
carrier paid the entire claim. 
If your organization’s insurance carrier were able to “subrogate,” it 
could step into your organization’s shoes and sue the general con-
tractor for a contribution in order to recoup its share of the loss. By 
insisting upon a “waiver of subrogation,” the insurance company 
could not file suit to recoup its loss and the general contractor 
would be protected from a claim. (You can see why the general 
contractor would insist upon a “waiver of subrogation” and why 
some insurance carriers charge more to provide it.)
Insurance provisions also often require one party list another as an 
Additional Insured. Those listed as additional insureds enjoy the 
same level of coverage as the primary policyholder. If, for exam-
ple, your organization agreed to add the Owner and the General 
Contractor to its commercial general liability policy as additional 
insureds, the Owner and the General Contractor would be covered 
to the same extent as your organization.
Here’s the risk: If your organization negotiated a liability cap of 
less than its insurance coverage or excluded damages for which 
its policies provide coverage, your organization may inadvert-
ently waive the benefit of those terms by adding third parties as 
additional insureds. 
As a result, if your organization is required to add other parties as 
additional insureds, I recommend language be inserted into the 
contract expressly stating that the addition of those parties as 
additional insureds does not provide them with any greater right 
to coverage or to recoup losses beyond what is expressly agreed 
in the contract.
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Liability Cap
Definition
A “Liability Cap” is exactly what it sounds like – it is a limitation 
on the amount a party can be forced to pay. As an example, if 
your organization’s liability were capped at $50,000, it could 
not be forced to pay more than that even were the loss to be 
ten times that amount.
Comment
You typically will not find a Liability Cap section or definition 
for “Liability Cap” in a contract your organization is asked to 
sign. Instead, “Liability Cap” will, more often than not, have to 
be inserted by your organization as a function of negotiation. 
A Liability Cap can take one of several forms: (1) an absolute 
dollar amount; (2) an amount equivalent to, or a multiple of, 
what your organization has been paid or earned on the project; 
or (3) the amount of insurance coverage provided for any par-
ticular loss. A Liability Cap may also be negotiated to pertain 
to one specific type of loss and not another.

Liquidated Damages
Definition
Liquidated Damages, also known as “LDs” are damages as-
sessed in a lump sum (as opposed to being determined by 
the circumstances or actual loss involved).  In a construction 
setting, liquidated damages are typically assessed for each 
day on which a particular milestone, such as substantial com-
pletion, is not met.
Typical Provision
For each day that any Work shall remain uncompleted beyond the 
time specified elsewhere in this Contract, the Subcontractor shall be 
liable for liquidated damages in the amount of $500 per day.

Comment
Your organization’s best case scenario is to exclude liquidated 
damages from the contract. Of course, that’s easier said than 
done, particularly if you are the subcontractor and the Prime 
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Contract subjects the general contractor to the risk that the 
owner may impose liquidated damages for delay. 
Accordingly, if you can’t eliminate liquidated damages, the 
objectives in negotiating liquidated damages provisions are: 
(1) to make any assessment against your organization strictly 
tied to the extent your organization was directly responsible 
for the delay; and (2) limit the damages, for example by making 
them subject to a liability cap, if possible.
Caution: If you negotiate an exclusion of liquidated damages 
from your organization’s contract, it is important that they don’t 
come in the back door when your organization’s contract incor-
porates another document, like the Prime Contract, by refer-
ence. If the Contract Documents include the Prime Contract 
or another agreement, care should be taken to ensure that: 
(a) your organization’s agreement governs in the event of a 
conflict; (b) the definition of “Damages” does not include LDs 
which are then inserted elsewhere in the contract; and (c) that 
LDs are expressly excluded from your organization’s contract 
whenever possible.

Prime Contract
Definition
The Prime Contract refers to the agreement between the owner 
and the general contractor.
Comment
When the Prime Contract is incorporated by reference into 
your organization’s contract, such as when it is included in the 
definition of Contract Documents, all exhibits and schedules to 
the Prime Contract are also deemed to be included.

Risk of Loss
Definition
Also known as Assumption of Risk, provisions concerning “risk 
of loss” determine which party is going to be responsible for 
losses or damages under certain circumstances. For exam-
ple, if a contract provides that Party A bears the entire risk of 
loss in the event of a fire, then, under most circumstances, 
it would not matter whether the actions of Party B may have 
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been partially responsible, as the contract places the entirety 
of responsibility for the loss on Party A.
Typical Provision
The Subcontractor has had the opportunity to inspect the site, the Con-
tract Documents, and all information pertaining to the performance 
of the Work. As such, the Subcontractor fully assumes the risk of loss 
of any kind or nature arising from or relating to the performance of 
the Subcontractor’s Work. 

Comment
Your organization is responsible for your organization. In other 
words, your organization accepts responsibility for those dam-
ages it causes to the extent that your organization causes 
them. Your organization does not accept responsibility for 
damages or losses caused by others (with the exception of 
your organization employees, subcontractors, vendors, or 
guests, for whom your organization does accept responsibility.) 
Accordingly, you should be very wary of and seek to modify 
any Risk of Loss or Assumption of Risk provision which trans-
fers risk to your organization for damages caused by others. 

Standard of Care
Definition
The standard of care is the benchmark against which your 
performance will be judged. In many non-construction situ-
ations, the law provides that the standard of care is what a 
reasonable person would have done under the circumstances. 
Certain situations require a higher standard of care than others. 
A surgeon, for example, will be held to a higher standard of 
care than someone stocking shelves in a warehouse.
If not mandated by law, the language of a contract can de-
termine the standard of care. Breach of the standard of care 
will often be used to determine which party was at fault in any 
given situation.
Comment
The standard of care to which your organization readily agrees 
is something akin to “that standard of care prevalent in your 
organization’s industry for the region in which the project is 
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located.” The words may differ, but the point is the your or-
ganization is certainly able to warrant that it will perform its 
work in accordance with the standard of care prevalent in your 
organization’s industry. 
Although it may seem like a relatively harmless provision, there 
is one primary concern – that the standard of care identified 
in the contract be definitively stated. Your organization would 
object to a standard of care which either: (1) defines the ap-
plicable standard of care as “the higher” or “more stringent” 
that could apply in any given circumstance; or (2) “the highest” 
in any given industry. 
The basis for these objections is not that your organization 
does not want to be held to a high standard. Your organization 
takes justifiable pride in its work. As to the first example above, 
your organization simply tends to insist that any standards 
important enough to be referenced in a contract should be ex-
pressly described. It is not always clear which standard would 
be the more “stringent” or the “higher” one and a contract is 
no place to guess.
As to the second example, the “highest” could be deemed to 
be perfection. Hindsight is always 20/20 and it’s neither fair nor 
reasonable for your organization or any contractor to be meas-
ured against a standard of perfection. “Typical” or “prevalent 
in the industry” should serve everyone’s purposes quite well.

Termination
Definition and Use
Termination, of course, ends the contractor’s performance of 
work on the project. Construction contracts typically provide 
for two types of termination: (1) termination for convenience; 
and (2) termination for cause.  
A termination for convenience is unrelated to the contractor’s 
performance and could result from such things as a financ-
ing issue, a permitting issue, or a reduction in scope of the 
project. A termination for cause arises from a default and can 
have significant financial repercussions.
Comment
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The right to terminate is not something any owner or prime 
contractor would ever willingly surrender in a contract. In other 
words, we will not be able to delete the other side’s right to 
terminate if they’re higher up on the food chain. 
What can be negotiated are the circumstances under which 
termination can occur, your organization’s opportunity to cor-
rect an issue before it results in termination, and the effects 
of termination.
Your organization’s primary concern in a Termination for Con-
venience clause is that it be paid for all work performed and 
materials supplied to the project in accordance with the pay-
ment terms in the contract. Your organization does not want to 
be paid “a reasonable amount” or “an amount proportional to 
the amount the general contractor has been paid.” Those are 
more subjective and speculative. Instead, your organization 
wants to be paid at the contractual rates for all of the work it 
performed in accordance with the Contract Documents.
An additional consideration in the event of a termination for 
convenience, as well as a suspension, is that your organization 
may want to negotiate for a remobilization fee if it is called upon 
to re-commence work after a certain period of time. This is a 
business call, rather than a legal one, but may be something 
worth considering.
Your organization’s primary concerns should the other side 
seek a Termination for Cause are:
1. That it receive written notice and a reasonable opportunity 
to cure before a termination for cause can be effectuated;
2. That it only be held responsible for the difference between 
the cost of a replacement contractor and what your organiza-
tion would have been paid for the completion of its work.  your 
organization should not be held liable for the entire cost of the 
replacement contractor – just the delta.
3. That your organization only be deemed to forfeit materials 
and supplies purchased for the project. Any language that 
seeks to have your organization forfeit its tools or equipment 
should be deleted.
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Warranty
Definition
The warranty is the means by which your organization stands 
behind its work as well as any equipment it may supply to or 
install on the job. Your organization passes on some warranties, 
such as those on equipment, through to the owner from the 
manufacturer. Other warranties, such as that on your organi-
zation’s workmanship or its own deliverables, are backed by 
your organization itself. 
Warranties differ by what they cover and their duration. If any-
thing goes wrong with a warranted product during the warranty 
period, your organization will be expected to make it right.
Comment
The most common concern when dealing with contractual 
warranties is not simply how long it will last, but rather when 
the warranty is deemed to start. Consider a 1-year warranty 
as an example. If the contractor providing the warranty com-
pletes its work toward the beginning of a job and the warranty 
is deemed to begin upon final completion of the entire project, 
the end-date of the warranty would actually wind up lasting 
substantially longer than the contractor had intended. 
The question of when a warranty ends becomes magnified in 
importance where equipment is concerned. A manufacturer 
may deem its warranty to begin upon installation, while the 
contract may provide that the warranty begins upon project 
completion. This may very well mean that the contractor will 
be responsible for an equipment warranty well after the manu-
facturer’s warranty has expired. 
The moral of the story: Pay careful attention to duration when 
evaluating warranty provisions.
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WHAT YOU SHOULD KNOW ABOUT
BONDING
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What is a surety bond?

In the simplest terms, a surety bond is a guarantee. There are 
several different types of bonds widely used in construction.  
The three primary types are bid bonds, performance bonds, 
and payment bonds.  What the bond guarantees varies de-
pending on the language of the bond. For the principal, bonds 
are a form of credit, not insurance. 

How do surety bonds work?

The principal (you) pays a percentage of the bond amount 
called a bond premium. In return, the surety extends “surety 
credit” to make the required guarantee (the bond). A claim 
can arise when the principal does not abide by the terms of 
the bond. In the event of a claim, the surety will investigate 
to ensure it is valid. If the claim is valid, the surety will look 
to the principal for payment of the claim and any associated 
legal fees. 

Who is the obligee?

The obligee is whoever is requiring the bond of you. You are 
not the obigee. For example, the obligee for a contractor would 
be the company for which it is performing the work. 

How much do surety bonds cost?

Bond premiums vary greatly depending on the applicant, the 
bond type, surety, and the obligee. Just like other forms of 
credit, everyone does not receive the same rate. Standard mar-
ket rates are typically anywhere from 1-3%, while higher risk 
markets can range anywhere from 5-20% of the bond amount.  
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What is the difference between insurance and bonding?

Insurance and bonding both offer protection for others, but 
how they do it is vastly different. Insurance companies evalu-
ate risk and price their policies accordingly. 
 
The life insurance premium for a healthy married 25 year-old 
non-smoker, in the absence of dangerous habits, is going to 
be a lot less than the premium for a 75 year-old diabetic and 
lifelong smoker. The 20 year-old’s risk of death within the policy 
term is a lot lower. Risk of the triggering incident is what drives 
insurance company decision-making. The policy holder just 
has to worry about paying the premiums. If the insurance com-
pany takes a loss, that’s on the company. The policy holder (or 
in the case of life insurance, the policyholder’s family) doesn’t 
have to pay them back.
 
That’s not so with bonding companies or “sureties.” If surety 
has to issue payment on a bond, it will come looking to the 
obligee to recover their money. As a result sureties and insur-
ance companies evaluate risk differently. Where insurance 
companies gamble that they will never have to pay out during 
the term, bonding companies or “sureties” gamble that they’ll 
be paid back. If you have a billion dollars in cash laying around, 
a surety will most likely issue any bond you want, knowing that 
it has great prospects for repayment. If, on the other hand, 
your company doesn’t have much in the way of cashflow or 
assets, it won’t matter that you do flawless work and have 
a list of satisfied customers a mile long. If you’re not a good 
financial risk, bonding will be hard to come by. 
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WHAT YOU SHOULD KNOW ABOUT
TEAMING AND JOINT VENTURES
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Overview

“Teaming” is the informal term for two or more companies or 
individuals who decide to work together towards a common 
goal.  The legal relationship between the participants may 
be a “teaming agreement” prepared for a specific project or 
a joint venture agreement through which the partners form a 
separate, co-owned legal entity.

MBE and WBE Considerations

Minority Business Enterprises (“MBE’s”) and Woman-Owned 
Business Enterprises (“WBE’s”) frequently form joint ventures 
with larger so-called “majority” firms. The developer, owner, or 
majority firm benefits through the use of the smaller company’s 
MBE or WBE status to fulfill governmental or internal minority 
participation targets.  

The MBE or WBE firm benefits by: (1) taking on bigger projects; 
(2) maximizing their resources; (3) being considered for projects 
even when a portion of the RFP is beyond their experience; and 
(4) making themselves known to larger players in their industry.
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What to Consider in Selecting a Teaming or Joint Venture 
Partner

The two most important factors, by far, in selecting a partner 
are integrity and financial stability.  Therefore, it is impera-
tive that you do your homework before entering any business 
arrangement.  Ask around.  Find out everything you can about 
your prospective partner’s industry reputation, projects, and 
past partners. Talk to vendors, subcontractors, and higher-
tier subcontractors, general contractors, or developers with 
which the firm has worked in the past.  Equally as important, 
request that the firm provide you with its most recent financial 
statements.  You may have to sign a non-disclosure agreement 
to get it, but it is essential that you make sure your potential 
partner can actually support its end of the bargain.

What to Include in a Teaming or Joint Venture Agreement

There are many considerations in drafting up a teaming or 
joint venture agreement.  You should consult with a quali-
fied attorney to draft the actual contract.  Components of the 
contract will include:

• A statement of what is being formed – a team or a joint 
venture;

• An outline of how revenue will flow to the partners;
• Each partner’s contributions to the venture;
• A detailed description of each partner’s scope of 

responsibility;
• Management and accounting information;
• Bonding considerations; and,
• Termination and dispute resolution
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WHAT YOU SHOULD KNOW ABOUT
GETTING PAID
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Overview 

Like most aspects of the construction industry, the successful 
pursuit of payment takes knowledge, time, and skill.  The pages 
which follow are dedicated to those companies determined enough 
to benefit from the fruits of their labor to understand their rights 
and fight for their money.  

In all but the smallest of claims, consultation with experienced legal 
counsel, well-versed in construction law, is a must.  Knowledge 
of these remedies is, in and of itself, a very powerful tool in the 
hands of the experienced contractor.  This section of our Guide is 
intended to provide you with that knowledge.
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BOND CLAIMS 

A “bonded project” is one in which a company, often the general 
contractor, posts a Payment Bond to ensure the project owner that 
everyone will be paid, absent a backcharge. Bonds are required by 
federal and state statutes on larger publicly-owned projects, such 
as bridges, schools, military installations, etc.  Private owners may 
also elect to require that a bond be posted in order to avoid the 
prospect of mechanic’s liens filed against the project.

To a claimant, a Payment Bond is essentially an insurance policy. 
A contractor or supplier seeking payment under a bonded contract 
may file a claim against the payment bond for work performed 
or materials supplied to the project. The Bonds, themselves, will 
spell out the specific terms and deadlines for filing a claim, but 
they most often specify that: (1) payment to the claimant must be 
90 days past due; and (2) the bond claim must be filed within one 
year of the conclusion of the project.  

The first step in making a claim for payment under a Payment 
Bond is obtaining a copy of the Bond, itself. No contractor likes 
to release its Payment Bond information, so expect a runaround 
when you ask for it. Bonds on public projects may be obtained 
from either the company which posted it (called the “Principal”) or 
the public institution under a Freedom of Information Act Request 
– basically a letter on steroids. Persistent written requests to the 
Principal should also do the trick.

The actual bond claim is made through a detailed letter directed 
to the insurer (called the “Surety”) which provides all information 
relevant to your claim and is delivered in the manner specified in 
the Bond. With the exception of minimal claims, it is often best to 
have an attorney prepare and forward the claim.  

Should the Surety deny or fail to act on the claim, suit may be filed 
directly against the Surety.  
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BREACH OF CONTRACT ACTIONS 

The purpose of a contract is to allow each party to enforce 
the other’s obligation to perform.  If a company refuses (for 
any reason) to pay for work or materials as required by the 
contract, that company is in “breach.”  The written contract 
will control whether breach of contract actions are filed in court 
or in arbitration.  In the absence of a written term requiring 
that disputes (such as an action for non-payment) proceed to 
arbitration, breach of contract actions are filed in court – State 
District Court, Circuit Court, or U.S. Federal Court.  

In a breach of contract action, the aggrieved party can seek 
whatever the contract allows. Some contracts will not only 
allow a claim for the amount of money due for the work or 
materials, but also interest and attorney’s fees incurred in 
bringing the case.  

If filed in court, breach of contract actions can be accompa-
nied by one or more of the other types of claims described 
in this Guide.
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PROMPT PAY STATUTE

Most states have what are known as “prompt pay statutes.” 
True to its name, a prompt pay statute provides timelines by 
which a contractor which performs work or supplies material 
under a contract is entitled to payment of undisputed items. 
Although they are subject to conditions in pay-if-paid or pay-
when-paid provisions, they compel payment after all condi-
tions are met and they may entitle the contractor to recoup 
collection costs and attorney’s fees.  For this reason, a claim 
for violation of a prompt pay act is almost always added to 
any existing claim. 
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TRUST FUND STATUTES

Trust funds, also known as escrow funds, are funds held for 
the benefit of another person. If, for example, one of my clients 
decided to purchase a business, the contract might provide 
that she has to deposit a certain amount of money is escrow. 
I would hold these funds in my escrow or trust account to pay 
to the seller upon closing. If the deal didn’t close, I’d remit the 
trust funds back to my client. Either way, I’m just holding the 
money; it doesn’t belong to me.
 
Many construction contracts view payments from an owner to 
a general contractor for the work of a subcontractor the same 
way. Let’s assume a subcontractor submits an Application 
for Payment to a general contractor for $100,000. The gen-
eral contractor combines that with other invoices from other 
subcontractors and then submits a $1,000,000 Application for 
Payment to the owner. When the owner pays the $1,000,000 to 
the general contractor, the general contractor is often deemed 
to be holding the subcontractors’ money in trust. It must be 
paid to the subcontractor in the absence of a good faith dis-
pute.  If the general contractor spends the money elsewhere, 
it is said to have violated the trust.
 
Trust Fund Statutes were enacted in order to protect subcon-
tractors from losses due to improper use of funds by those 
above them in the food chain. Many of these statutes provide 
that if the contractors violate the trust for any reason other than 
a legitimate backcharge, the contractor as well as its owners, 
directors, and managing agents may be held personally liable. 
The possibility of piercing the corporate veil and imposing 
personal liability upon the contractor which failed to release 
the funds makes trust fund statutes the nuclear weapon in a 
subcontractor’s arsenal.



 Copyright © 2022 WagonheimU www.wagonheimu.com 50

MECHANIC’S LIEN CLAIMS  

A mechanic’s lien is a lien created by state statute to allow a con-
tractor to secure payment for work performed or materials supplied 
to an improvement on real property. The lien can be attached not 
only to real estate improvements, but also to certain fixtures and 
equipment. The importance of a mechanic’s lien is that it enables 
a contractor to reach the owner of a project even in cases where 
someone in between – be it a general contractor or upper tier 
contractor – went into bankruptcy or out of business.

Mechanic’s liens are creatures of statute. They are strictly con-
strued. We strongly recommend you work with an experienced 
construction lawyer in your jurisdiction to make sure you adhere to 
every single requirement and deadline in your state’s mechanic’s 
lien statute in order to avoid losing your rights.  

Value

In order to file a mechanic’s lien, one must adhere to very strict 
deadlines and conditions. Moreover, not all projects are “lienable.”   
State laws differ as to when a mechanic’s lien can be filed. Most 
provide value limitations, meaning that the project that is the sub-
ject of a mechanic’s lien has to meet a minimum value or percent-
age value of the overall property. For example, if the threshold 
value is 15%, then a project on a $1,000,000 piece of property is 
only lienable if the project cost more than $150,000 (or 15% of the 
pre-construction value of the property).

Time Deadlines

Once again, state laws differ on time deadlines. That said, no 
matter the deadline, you can count on the fact that a court will be 
very strict in enforcing it. When a mechanic’s lien statute says 30 
days, for example, it doesn’t mean one month. Some months have 
31 days. It means precisely 30 days, and missing the deadline by 
any amount, even a day, may result in a loss of lien rights. Statutes 
typically provide for the filing of a mechanic’s lien notice before the
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actual filing of suit. Once again, it’s important to pay attention to 
the deadlines for filing the notice and the actual mechanic’s lien to 
make sure you don’t inadvertently waive your rights.

Type of Project

Commercial
Non-residential projects such as office buildings, restaurants, and 
retail shops, undertaken for a private developer, are “commercial” 
and subject to the mechanic’s lien statute. Most state statutes 
provide that commercial projects are subject to mechanic’s liens. 
A contractor can file a mechanic’s lien claim provided the project 
meets the value threshold and filing deadlines have not expired. 

Residential
While a mechanic’s lien may be filed on residential construction, 
recovery is usually much more limited than in commercial projects. 
State laws typically provide that a contractor in a residential project 
may only recover the amount of money which has not already been 
paid by the owner to the upper-tier contractor.  In other words, 
many state laws may act to force the owner of a commercial project 
to pay twice for the same work – once to the upper tier contractor 
and once to the successful mechanic’s lien claimant – but it will 
not force that same hardship on the owner of residential property.

Public
Public projects are those undertaken for federal, state, or local 
governments. Examples of public projects are public schools, 
bridges, and military bases. Public projects are not lienable. In-
stead, contractors must resort to filing a breach of contract action 
for non-payment against their upper-tier contractor or filing a bond 
claim if a bond was posted on the job.  
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Commercial Subcontractors Masterclass

In-Project Communication Masterclass 
(Formerly the Project Manager Contracts Masterclass)

Live Workshops
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This 12-module course teaches you everything you need to know about contracts. With 
easy to understand material and real exercises to implement now, you can take this class at 
your own pace. PLUS coaching support from construction lawyer, Eliot Wagonheim, every step 
of the way.

This 4-session course is exclusively for construction project managers. With one-on-one 
coaching, easy-to-understand material, and examples from actual contracts, students will walk 
away with a basic understanding of contracts so they can translate the legalese into action. 

Construction Contracts Negotiation Course
This 4-session course teaches any construction professional who touches a contract the 
skills for powerful negotiation discussions that can be immediately put into action. Students 
will learn everything they need to know about reviewing, revising and negotiating contracts to 
create a strong foundation to get paid on time, every time! 

Live in-person workshops for groups and teams! With exclusive training customized to the 
group, these live in-person workshops are invaluable to an organization.
Topics ranging from contract basics and negotiation 
to in-project communication, these half-day or full-day 
workshops help train people so they can leave the 
workshop with the contract and communication skills 
needed to immediately put into action.

Scan this code to access all 
WagonheimU webpages.
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