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GILBERTO M. GARCIA 

ATTORNEY AT LAW 

25 EAST SPRING VALLEY AVENUE 

SUITE 330 

MAYWOOD, NEW JERSEY 07607 

TELEPHONE (201)328-7042 

FACSIMILE (201)525-0087 

E-MAIL GILBERTO13@ME.COM 

_____________________________     

 

ANSELMO MILLAN               :                                                         

                                                     

                  Plaintiff, : 

                                                                       

SUPERIOR COURT OF 

NEW JERSEY 

                             :                                   

v.                                LAW DIVISION    

                             :    HUDSON COUNTY                                       

                                  DOCKET NO.  

  

PAUL ZARBETSKI, as Harrison                               

Town Clerk Election Official,                  

   CIVIL ACTION                  

         :   VERIFIED COMPLAINT  

                  Defendants.    IN LIEU OF                               

                             :   PREROGATIVE WRITS 

_____________________________       

 

 COMES NOW PLAINTIFF, Anselmo Millan, who by way of 

Verified Complaint against the Defendants alleges and says: 

PRELIMINARY STATEMENT 

1.  This case is brought pursuant to the New Jersey 

Elections Act. The plaintiff demands that the Court 

remove and disqualify defendant Paul Zarbetski, as 

election official for the town of Harrison due to his 
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conflict of interest as both Town Clerk, a non-

administrative position within the Town of Harrison 

pursuant to N.J.S.A. 40:69A-38, and his administrative 

appointment as Town Attorney for the Town of Harrison 

pursuant to the Mayor’s powers N.J.S.A. 40:69A-42, and 

N.J.S.A. 40A:9-139.  

2. In accordance with the Statutory Duties of the 

Municipal Clerk of the State of New Jersey as 

described in N.J.S.A. 40A:9-133(e)(3)and (4), the New 

Jersey Municipal Clerk is the Chief Administrative 

Officer in all elections held in the municipality and 

the Chief Registrar of Voters in the municipality. 

3. Here, the defendant Paul Zarbetski, acts as the Town 

Attorney and as the Chief Administrative Officer in 

all elections.   

4. As Town Attorney, defendant also represents the Mayor, 

James A. Fife, who is running for office. This creates 

violation of his obligation to promote the public 

good.  As a result, defendant must be disqualified as 

Chief Administrative Officer in the municipal 

election. See Exhibit A – Ethics Advisory Opinion, B 

Jersey Journal Article, and C – Ethics Opinion.  

 

 

 HUD-L-003429-22   10/14/2022 9:15:03 AM   Pg 2 of 11   Trans ID: LCV20223645010 



 3 

 

PARTIES 

  

5. Anselmo Millan is a candidate for Mayor in the Town of 

Harrison.  

6. Paul Zarbetski is the Clerk of the Town of Harrison 

and the Town Attorney.  

JURISDICTION AND VENUE 

7. This Court has jurisdiction to hear this action 

pursuant to R.4:69-1. 

8. Venue is appropriate in Hudson County because the Town 

of Harrison municipal elections process and compliance 

therewith is within the County of Hudson. 

FACTS 

VOTER REGISTRATION  

9. Voter registration lists (lists of eligible voters) 

form the foundation for everything else in election 

administration, and they are ever-changing as new 

registrants are added and existing registrants move or 

otherwise become ineligible.  

10. Because of the importance of the lists, and the 

constant movement on them, all states take steps to 

keep their voter registration rolls accurate and up to 

date. This is called list maintenance. 
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11. The list of registered voters for the Town of Harrison 

has changed significantly over the last year.  The 

list of voters is accepted and registered by defendant 

Zarbetski, in accordance with N.J.S.A. 40A:9-

133(e)(4).   

12. In accordance with N.J.S.A. 19:31-1, no person shall 

be permitted to vote at any election unless such 

person shall have been registered. 

13. Voters need to submit statements containing prima 

facie evidence of domicile pursuant to N.J.S.A. 19:4-

4.5.   

14. Pursuant to N.J.S.A. 19:4-4.2, the statement shall be 

in writing, in such form as the Secretary of State may 

prescribe from time to time, and shall be sworn to 

under oath, or affirmed, by the person named therein. 

Each statement shall set forth facts showing the 

affiant’s qualifications as a voter, a description of 

the places where he/she previously resided and the 

dates thereof, a description of the places where 

he/she resides, the names and all residences of the 

members of his/her immediate family or household who 

are of voting age with indication of the residence at 

which each is domiciled for voting, and a 
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statement of the place of residence where he/she 

intends his/her domicile to be. 

15. Even when a voter holds more than one address, 

there are requirements that must be complied with in 

accordance with N.J.S.A. 19:4-4.3 and 19:4-4.4.   

16. Pursuant to N.J.S.A. 19:31-6 and N.J.S.A. 19:31-

7.1, the municipal clerk’s office is a place where 

registration occurs.  The municipal clerk makes 

available services and assistance to persons 

registering for elections. 

17. It is an outright conflict of interest and no 

doubt an appearance of impropriety by defendant 

Zarbetski to register voters to benefit his client 

Mayor James A. Fife.   

CONFLICT OF INTERESTS OF ELECTION OFFICIAL 

 

18. Plaintiff, a candidate for the Office of Mayor of 

Harrison brings this action, in lieu of prerogative 

writs, seeking a declaratory judgment whether 

defendant, who serves as the Town of Harrison’s 

Attorney and is the Town’s Clerk, holds incompatible 

positions within the purview of the doctrine of 

incompatibility of offices for purposes of acting as 

election official in the upcoming election.  As such, 

 HUD-L-003429-22   10/14/2022 9:15:03 AM   Pg 5 of 11   Trans ID: LCV20223645010 



 6 

the defendant cannot act as election official in the 

upcoming election. 

19. No opinion from the Law Department was ever 

rendered.  Instead, in the past election, Mayor Fife 

thanked Defendant Zarbetski for his work in the 

election. See Exhibit A – Ethics Advisory Opinion, B 

Jersey Journal Article, and C – Ethics Opinion. See 

also https://www.youtube.com/watch?v=u8oMBOKfyck  

20. The law department has not opined that the 

administrative employee and position of Town Attorney 

and the statutory position of Town Clerk are 

incompatible. 

21. Plaintiff, Anselmo Millan, in his capacity as a 

citizen, resident and taxpayer of a municipality has 

the undoubted right to prosecute a suit in the 

interest of the municipality and its taxpayers.  

22.  Common-law principles concerning the 

participation of public officials in matters in which 

they have a personal interest primarily govern this 

dispute. At common law, a public official is 

disqualified from participating in proceedings in 

which the official has a conflicting interest that may 

interfere with the impartial performance of his duties 

as a member of the public body.  A Town Attorney who 
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is appointed by the same Mayor that is running for 

office should not act as the election official when 

that same Mayor is a candidate for office.  The public 

questions such circumstances as conflicting.  The Town 

Attorney has a financial interest in the Mayor winning 

his campaign.  If the Mayor does not win, he is out 

the next day.  As such, he should not be the Town’s 

Election Official.  The facts in this case are clearly 

established and the decision whether to disqualify an 

election official, as the case is here, depend on the 

circumstances of the particular case.  This case is 

unique to the State of New Jersey.   

23. The question will always be whether the 

circumstances of the particular case could reasonably 

be interpreted to show that they had the likely 

capacity to tempt the official to depart from his 

sworn public duty.  In this case, given the recorded 

history of Mayor Fife thanking the defendant here for 

all his help, no doubt. 

24. An actual conflict of interest is not a decisive 

factor for granting the Declaratory Judgment requested 

here, nor is whether the public servant succumbs to 

the temptation, but rather whether there is a 

potential for conflict. And here there is one.  In 
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this case, there are contradictory desires tugging the 

Election Official/Town Attorney in opposite directions 

as the history of the 2018 primary election 

demonstrates. 

25. Defendant must be disqualified. As noted, he 

holds salaried positions achieved by the Mayor's 

appointment. Defendant is the election official in a 

matter that benefits his employer as Town Attorney.  

It is malodourous that the Mayor is the boss of the 

Town Attorney who administratively pushes for the 

Mayor to win the election while at the same time acts 

as Election Official overseeing the election where the 

Mayor, if he wins, continues to provide employment to 

the Election Official as his Town Attorney.  

26. Undoubtedly of great concern to the public is the 

fact that this at the very least creates an appearance 

of impropriety. The issue is disturbing because of the 

intuitive concern that citizens in the community may 

fear a betrayal of the public trust. 

27. In this matter, the defendant cannot continue to 

act as election official in the upcoming election.  

Otherwise, the faith the public places on government 

officials shall be irreparably harmed.   
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WHEREFORE, Plaintiff, Anselmo Millan, demands judgment in 

his favor against Defendants: 

A. For Declaratory Judgment that defendant Paul Zarbetski 

cannot participate in the upcoming election as the 

election official for the Town of Harrison due to his 

conflict of interest and the Court appoints Joseph T. 

Negron from the Superintendent of Elections Office in 

Hudson County as Town of Harrison’s election official; 

B. For Declaratory Judgment that the Town of Harrison 

cannot use the list of registered voters until a 

thorough review by the Superintendent of Elections of 

all registration statements pursuant to N.J.S.A. 19:4-

4.2, 19:4-4.3, 19:4-4.4, 19:4-4.5 and a review of all 

registration forms at the defendant’s office pursuant 

to N.J.S.A. 19:31-7.1 (registrations by municipal 

clerks) is conducted; 

C. Compelling the immediate production of all statements 

of voter registrations filed by defendant Zabertski’s 

office within the last 2 years pursuant N.J.S.A. 

19:31-10 for review in conjunction with the 

Superintendent of Elections Office and Staff; 
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D. Retaining jurisdiction of the matter to oversee 

compliance with the production of the statements of 

registration requested in paragraph (C); 

E. Awarding Plaintiff attorney’s fees and reasonable 

costs of suit; 

F. For interim relief enjoining the defendants, their 

representatives, and those acting in concert with 

them, from destroying, damaging, altering, modifying, 

or alienating any document potentially responsive to 

the record request, and any metadata associated 

therewith; and 

G. For such other relief as the Court deems just and 

proper. 

 

________________________ 

GILBERTO M. GARCIA 

ATTORNEY FOR PLAINTIFF 

ANSELMO MILLAN 

 

CERTIFICATION 

 

Pursuant to the requirements of rule 4: 51, I, the 

undersigned, do hereby certify to the best of my 

knowledge information and belief, that except as 

hereinafter indicated, the subject matter of the 

controversy referred to in the within pleading is not 

the subject matter of any other cause of action, 

pending in any other court, or of a pending 

arbitration proceeding, nor is any other course of 

action or arbitration proceeding contemplated. 

 

Gilberto Garcia is hereby designated as trial counsel. 
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_________________________ 

GILBERTO M. GARCIA 

 

 

 

 

 

VERIFICATION 

 

Plaintiff, Anselmo Millan, hereby certifies as 

follows: 

 

I am the plaintiff in the above captioned matter. I 

have read the Complaint and I am personally familiar 

with the matters set forth therein having reviewed 

same with my council who has been assisting me with 

the filing of this application to the court. The 

aforesaid paragraphs of the verified complaint are 

true based on my personal knowledge. I hereby certify 

that the foregoing statements made by me are true. I 

am aware that if any statements made by me are 

willfully false, I am subject to punishment. 

 

 

 

 

_________________________ 

ANSELMO MILLAN 

 

 

 

SWORN AND SUBSCRIBED BEFORE ME THIS 7TH DAY OF OCTOBER, 

2022, 

 

 

_________________________ 

GILBERTO M. GARCIA,   

ATTORNEY AT LAW OF NEW JERSEY 
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GILBERTO M. GARCIA
ATTORNEY AT LAW
25 EAST SPRING VALLEY AVENUE
SUITE 330
MAYWOOD, NEW JERSEY 07607
TELEPHONE (201)328-7042
FACSIMILE (201)445-5855
E-MAIL GILBERTO13@ME.COM
_____________________________    

ANSELMO MILLAN               :                                                        
                                                    

                  Plaintiff, :
                                                                  
SUPERIOR COURT OF NEW 
JERSEY

                             :                                  
v.                                LAW DIVISION   
                             :    HUDSON COUNTY

    DOCKET NO.                                       
 
 
PAUL ZARBETSKI, as Harrison                              
Town Clerk Election Official,                 

   CIVIL ACTION                 
                             :   ORDER TO SHOW CAUSE 
                  Defendant.                                  
                             :   
_____________________________      

Upon the Verified Complaint of Plaintiff, ANSELMO MILLAN, and the 

application for an Order to Show Cause brought by Anselmo Millan, and the 

Court having considered the Verified Complaint and the Memorandum of Law 

submitted in support and from which it appears that the conduct of 

Defendant PAUL ZARBETSKI, as Harrison Election Official is in violation of his 

fiduciary duties to the State of New Jersey due to his conflict of interest 

arising out of his dual positions as municipal clerk and Harrison’s town 

attorney; and for good cause shown;

 HUD-L-003429-22   10/14/2022 9:15:03 AM   Pg 1 of 3   Trans ID: LCV20223645010 



LET the Defendant, PAUL ZARBETSKI, or counsel appear, and Show Cause 

before the Honorable Jeffrey R. Jablonski, A.J.S.C., of this Court, to be held at 

the Courthouse, located at 595 Newark Avenue, 9th Floor, Jersey City, New 

Jersey, 07306 on the ______ day of  October, 2022 at ______ o’clock in the 

_______ noon or as soon as the parties to this proceeding may be heard why 

an Order should not be entered removing Defendant, PAUL ZARBETSKI, as 

Harrison’s election official for his conflict of interest acting both as municipal 

election official while holding the position of town attorney for the same 

municipality, in this case the Town of Harrison.  

ORDERED, that Plaintiffs’ reply papers, if any, shall be served and filed no 

later than October _____, 2022.

This is a special proceeding for a Judgment of Removal of the Municipal 

Election Official and the appointment of an interim election official as 

determined by the Court;

IT IS FURTHER ORDERED that a true copy of the Verified Complaint 

and this Order to Show Cause be served upon defendants personally or at a 

reliable and known email in a Portable Document Format (PDF) with a 

request to acknowledge receipt of same by return email at the request of the 

Court within ____ days of the date hereof; and 

IT IS FURTHER ORDERED that service of the Verified Complaint and 

this Order to Show Cause shall be deemed to be proper service of process 

and if defendants should fail to answer or otherwise move within _____ days 
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of service of the Verified Complaint, the relief requested in the Verified 

Complaint shall be subject to entry of judgment by default.

   ___________________________________

                  Honorable Jeffrey R. Jablonski, A.J.S.C.
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GILBER T O  M.  GA R CIA ,  A TTO R NEY A T  LA W  
25 East Spring Valley Avenue, Suite 330  

Maywood, NJ 07607 
P: 201-328-7042 
F: 201-445-5855 

E: gilberto13@me.com 

October 12, 2022 

Honorable Jeffrey R. Jablonski, A.J.S.C. Hudson County 

595 Newark Avenue 

Jersey City, New Jersey 07306 

 

Re: Anselmo Millan v. Paul Zarbetski 

Dear Judge Jablonski: 

Kindly accept this letter brief in support of Mr. Millan’s 

request. For the facts regarding the matter, the Plaintiff 

refers to his Verified Complaint in Lieu Of Prerogative Writ.  

 PLAINTIFF’S CLAIM OF CONFLICT OF INTEREST IS SUPPORTED BY FACT 

AND LAW 

Plaintiff’s claim that the Mayoral election will be unduly 

influenced by James A. Fife, Mayor of the Town of Harrison (the 

”Mayor”), and be tainted with the appearance of impropriety due to 

the current Election Official’s clear conflict of interest is well 

grounded in both fact and law.  

Such allegations of election conflicts are proper and should 

be considered by this Court. The Plaintiff relies on the law 

relative to conflicts of interest, and represents that Defendant 
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Paul J. Zarbetski’s involvement in this matter as both Town 

Attorney and Election Official clearly conflict with each other 

within the context of the upcoming municipal election. In fact, if 

one were to accept as true the Plaintiff’s undisputed material 

facts, a municipality where its administrative officers are 

appointed by the mayor and where such appointments include 

attorneys for the municipality who also act as an election official 

– municipal clerk - would undoubtedly be subject to a claim of 

conflict of interest. That is likely why the Town of Harrison 

stands alone among the more than 500 municipalities in the State 

of New Jersey. 

The simple fact here is that the Mayor, in clear violation of 

his obligation and fiduciary responsibility to promote and protect 

the public good, has expressed his opposition to the Plaintiff’s 

application, which opposition was shared in common with other 

members of the public. The Mayor, at all times, has failed to 

comport himself with the compunction and integrity owed to the 

residents of Harrison and has, since the primary election in 2018 

when Mr. Millan ran against him, in acts lacking scrupulous and 

honest motivations, repeatedly thanked and, with questionable if 

not ulterior motives, continued to employ Defendant Zarbetski as 

both town attorney and municipal clerk. Nothing in the record 

indicates to the contrary. 

The common law right to a fair and impartial tribunal in all 
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aspects of local government proceedings has long been recognized 

by the courts. Wyzykowski v. Rizas, 132 N.J. 509, 626 A.2d 406 

(1993). ”A public official is disqualified from participating in 

judicial or quasi-judicial proceedings in which the official has 

a conflicting interest that may interfere with the impartial 

performance of his duties as a member of the public body.” Id. 

(quoting Scotch Plains-Fanwood Bd. of Educ. v. Syvertsen, 251 N.J. 

Super. 566, 598 A.2d 1232 (App. Div. 1991)). This duty has been 

codified into the relevant Local Government Ethics Law (the 

”LGEL”), N.J.S.A. 40A:9-22.1 to 22.25, which is applicable to both 

the Mayor and Town Attorney/Election Official Zarbetski. Grabowsky 

v. Twp. of Montclair, 221 N.J. 536, 552, 115 A.3d 815 (2015). 

Moreover, an actual conflict of interest is not required, rather 

a potential for conflict provides a sufficient basis for relief. 

  

The LGEL applicable to all municipal and county public officials 

represents the codification of common law conflict of interest 

principles that governs disputes involving the participation of 

public officials in matters in which they have a personal interest. 

A discussion of the common law doctrines becomes necessary whenever 

a violation of the LGEL among public officials is alleged, as is 

the case here. The common law and LGEL prohibit a public official 

from acting in any matter in which he or she has a direct or 

indirect conflict of interest. The LGEL specifically precludes an 
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official’s participation in a matter where there is a “personal 

involvement.” The statute states, in relevant part, ”No local 

government officer or employee shall act in his official capacity 

in any matter where he or a member of his immediate family has a 

direct or indirect financial or personal involvement that might 

reasonably be expected to impair his objectivity or independent  

judgment.” N.J.S.A. 40A:9-22.5(d).  

Public confidence requires that municipal officials avoid 

conflicting interests that convey the perception that a personal, 

rather than the public interest, might affect decision making on 

matters of concern to the public they serve. Officials must be 

free of even the potential for entangling interests that would 

erode public trust and confidence in government actions. Thus, it 

is the potential for conflict, rather than proof of an actual 

conflict or of actual dishonesty, that requires a public official 

to disqualify himself from acting on a matter of public interest. 

Thompson v. City of Atlantic City, 190 N.J. 359, 374, 921 A.2d 427 

(2007).    

Nevertheless, the appearance of impropriety must be 

“something more than a fanciful possibility” and “[i]t must have 

some reasonable basis.”’ Id. at 227 (quoting Higgins v. Advisory 

Comm., 73 N.J. 123, 129, 373 A.2d 372 (1977) ). The Court has noted 

that “The question is whether there is a potential for conflict, 

not whether the public servant succumbs to the temptation or is 
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even aware of it.” Griggs v. Princeton, 33 N.J. 207, 219, 162 A.2d 

862 (1960). A conflicting interest arises when the public official 

has an interest not shared in common with the other members of the 

public which he or she serves.  

The applicable standard in determining the existence of a 

conflict of interest among municipal officials under the LGEL was 

articulated in a recent Supreme Court ruling to encompass the 

appearance of impropriety. See Kane Properties, LLC v. City of 

Hoboken, 214 N.J. 199, 68 A.3d 1274 (2013). Kane holds that the 

inquiry required by the appearance of impropriety standard in the 

context of a quasi-judicial proceeding is: “Would a reasonable, 

fully informed person have doubts about the judge’s impartiality?” 

Kane, 214 N.J. at 221, 223. The Kane Court further stated “‘[I]t 

is not necessary to prove actual prejudice...’ to establish an 

appearance of impropriety; an ‘objectively reasonable’ belief that 

the proceedings were unfair is sufficient.” Kane 214 N.J. at 222. 

Most recently, in addressing whether a judge’s personal behavior 

created an appearance of impropriety, the New Jersey Supreme Court 

adopted the standard and asked rhetorically: “Would an individual 

who observes the judge’s personal conduct have a reasonable basis 

to doubt the judge’s integrity and impartiality?” In re Reddin, 

2015 N.J. 10, 10 (2015). 

Plaintiff’s first clear and ironclad example that a clear 

conflict of interest exists is the simple and undisputed fact that 
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Defendant Zarbetski acts as the local election official while 

simultaneously representing the Mayor as town attorney. Applying 

the standard enunciated by the New Jersey Supreme Court in Kane, 

Plaintiff asks whether members of the public would have an 

“objectively reasonable belief” that the election proceedings will 

be fair and impartial when the Mayor’s own Town Attorney and 

Defendant Zarbetski  has an intricate role in and is deeply 

involved in all aspects of the election. Specifically, Defendant 

Zarbetskiis the official in charge of overseeing the election who 

the Mayor has personally and repeatedly thanked in the past primary 

elections. Election Official/Town Attorney Zarbetski takes part in 

all aspects and during the entirety of the election. He runs the 

election while simultaneously providing legal advice to the Mayor 

as his attorney. These two hats, worn simultaneously by Zarbetski, 

create an indisputable conflict of interest and appearance of 

impropriety which will undermine the integrity of the election in 

the eyes of any objectively reasonable person.    

Furthermore, Plaintiff brings to this Court’s attention and 

emphasizes there is a direct personal and financial interest for 

Defendant Zarbetski, to wit: If the Mayor wins the election he is 

intimately involved in, then he remains  as the town attorney. 

Conversely, if the Mayor loses the election, then he loses the 

position of Town Attorney together with all of its attendant 

financial benefits. The Mayor’s primary if not sole interest in 
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nominating the Town Attorney as his Election Official was not to 

fulfill his fiduciary obligation to the public he serves or to 

ensure that the community and its members would benefit from a 

fair and impartial election devoid of any appearance of 

impropriety. Indeed, the voters and the public’s view of the 

integrity and propriety of the election will undoubtedly be 

undermined by the Mayor’s self-serving election concerns to have 

Defendant Zarbetski serve as both his Town Attorney and Election 

Official as well as being undermined by  Defendant Zarbetski’s 

personal and financial interests in having the Mayor win the 

election so he can continue to maintain both positions. Clearly, 

such concerns fall squarely within the ambit of the Mayor’s 

personal and self-serving interests while simultaneously violating 

the Mayor’s fiduciary and ethical duties to ensure the residents 

of Harrison participate in an election process completely devoid 

of any conflicts of interest or appearance of impropriety that 

would undermine the public’s confidence in the outcome and fairness 

of the election. As such, it is clear that Plaintiff’s claim of 

conflict of interest is steeped in merit and requires immediate 

relief in the form of disqualification of Defendant Zarbetski as 

Election Official for the upcoming municipal election for the Town 

of Harrison. 

For the following arguments and undisputed material facts, 

the Plaintiff Anselmo Millan should receive the relief requested 
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herein and Defendant Paul Zarbetski, removed as election official. 

Respectfully submitted, 

 

_______________________________ 

GILBERTO GARCIA, ATTORNEY FOR 

PLAINTIFF ANSELMO MILLAN 
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    ____N.J.L.J._____ 

_____N.J.L._____ 
 

Advisory Committee on Professional Ethics 

Appointed by the Supreme Court of New Jersey 

 
Opinion 706 
Advisory Committee on Professional Ethics 
 
Conflict of Interest: Concurrently Serving as Assistant County Counsel 
And Council Member in Municipality in Same County 
  
 
 An inquirer asks whether the elimination of the “appearance of impropriety” 

provision of former RPC 1.7(c)(2) permits an assistant county counsel to serve as a 

council member in a municipality in the same county.  Such dual office holding clearly 

would have been prohibited under our Opinion 530, 113 N.J.L.J. 400 (1984) (an assistant 

county counsel cannot serve as mayor of a municipality within that county).  The inquirer 

takes the position that, since that opinion relied upon the “appearance of impropriety,” its 

prohibition against holding both offices no longer applies.   

This Committee’s Opinion 530 relies on the Supreme Court opinion in In re 

Opinion No. 415, 81 N.J. 318 (1979), which held that lawyers in the same firm cannot 

serve as county counsel and municipal attorney for a town in the same county.  While the 

Court in that case clearly spoke in terms of the appearance of impropriety, Justice 

Schreiber, writing for the Court, took pains to detail the numerous situations in which the 

interests of a county and one of its constituent municipalities might conflict.  81 N.J. at 

325-26.  The Court noted that counties and municipalities might contract or otherwise 

transact business together in connection with public transportation, operation of 

recreational facilities, public health services, alleviation of flood conditions, public 
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improvements, sewage disposal, drainage projects, road projects, purchase of materials 

and supplies, and the sale of county or municipal property.  The Court also cited 

numerous cases involving counties and their constituent municipalities as adversaries. 

 Quoting from McDonough v. Roach, 35 N.J. 153, 159 (1961), Justice Schreiber 

concluded:  “The assignments of various functions to county and municipal governments 

‘invite a clash of the obligations each unit of government owes to its respective 

citizens.’”   81 N.J. at 325.  Obviously, the sheer numbers of transactional areas and 

adversarial cases have increased significantly in the years since In re Opinion No. 415 

was handed down. 

 Even though the Supreme Court has eliminated the “appearance of impropriety” 

provision, the Rules of Professional Conduct continue to impose limitations on attorneys 

who represent public entities.  RPC 1.7 frames the general conflict rule: 

(a)  Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest.  A concurrent conflict of interest exists 
if: 
 
     *  *  *      * 
 
(2)  there is a significant risk that the representation of one 
or more clients will be materially limited by the lawyer’s 
responsibilities to another client, a former client, or a third 
person or by a personal interest of the lawyer. 
 

RPC 1.7(a)(2) conflicts may be cured by informed consent, but a public entity cannot 

consent to representation in a conflict situation.  RPC 1.7(b)(1). 

 An entirely new section, RPC 1.8(k), with roots in the prior appearance of 

impropriety doctrine, provides:   

(k) A lawyer employed by a public entity, either as a 
lawyer or in some other role, shall not undertake the 

 2
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representation of another client if the representation 
presents a substantial risk that the lawyer’s responsibilities 
to the public entity would limit the lawyer’s ability to 
provide independent advice or diligent and competent 
representation to either the public entity or the client. 

 

 An attorney who represents a county and concurrently seeks to be a member of a 

municipal governing body in the same county must assess whether there is a substantial 

risk that the attorney’s responsibilities to the municipality would limit the attorney’s 

ability to provide independent advice or diligent and competent representation to the 

county.  RPC 1.8(k).  The attorney must also assess whether there is a significant risk that 

the representation of the county will be materially limited by the attorney’s 

responsibilities to the municipality.  RPC 1.7(a)(2). 

 In the capacity of municipal council member, the attorney’s exclusive obligation 

is to further the interests of the municipality, while the exclusive obligation of the office 

of the county counsel is to represent the interests of the county.  There are numerous 

intersecting points at which there may be “a clash of the obligations each unit of 

government owes to its respective citizens.”   In re Opinion No. 415, supra, 81 N.J. at 

325.  Actual conflicts will arise in matters pertaining to pending litigation and contracts 

involving police, fire, transportation, recreational facilities, health services, road 

improvements, sewerage and garbage disposal, sale of real estate, construction and 

operation of public buildings, and myriad administrative, financial, and tax matters.   The 

list is not exhaustive; actual conflicts may arise in other contexts. 

 Certain factors may diminish the probability that recurring actual conflicts will 

arise.  The structural organization of the county counsel’s office, distinctions that may 

exist between the position and responsibilities of county counsel and that of an assistant 
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county counsel, the full-time or part-time status of assistant county counsel, the 

municipality’s geographical and population size as compared to that of the county, the 

municipality’s form of government and structural organization, and the job 

responsibilities of the municipal council member are relevant.  For example, a part-time 

assistant county counsel who has limited interaction with county counsel or limited 

responsibility relating to the business of the county may be able to avoid providing legal 

advice to the county on issues affecting the pertinent municipality. 

 The ultimate questions are whether there is a significant risk that the 

representation of the county will be materially limited by responsibilities to the 

municipality, RPC 1.7(a)(2), and whether, given the actual job duties as assistant county 

counsel and the actual obligations as a member of the municipal council, there is a 

substantial risk that an attorney’s responsibilities to the municipality would limit her or 

his ability to provide independent advice or diligent and competent representation to the 

county, RPC 1.8(k).  The attorney must fully and fairly consider the effect of divided 

loyalty and recurring challenges to objectivity and independence of judgment. 

The inquirer does not provide sufficient details on the two positions or the factors 

described above to permit us to determine whether a per se ban under RPC 1.8(k) is 

appropriate in this case.  We observe, however, that an attorney representing a county 

while concurrently serving as a member of a municipal governing body in the same 

county is likely to experience divided loyalty and challenges to his or her objectivity and 

independence of judgment on a recurring basis.  The contexts in which this impairment 

will surface may not be readily foreseeable, and recusal on a case-by-case basis may not 

fairly serve the interests of either the municipality or the county, especially if it occurs 
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with any frequency.  Assessing this frequency, and consequent harm to the public 

interest, is part of the analysis required of the attorney under RPC 1.8(k), and in some 

circumstances may require the attorney to refrain from holding both positions.  While 

there cannot be a bright-line frequency standard, we are of the opinion that multiple 

recusals or withdrawals annually presumptively would not well serve the public interest.   
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Body

A month after ruling that a town's municipal prosecutor can't also be its 

public defender, the state Supreme Court on Tuesday dashed one lawyer's hope 

of serving as both town attorney and clerk.

The Court held that there was an unacceptably high potential for a conflict 

of interest when the town's chief administrator also was the person giving 

the town legal advice.

An attorney cannot reasonably be expected to give  candid, objective advice 

concerning his own conduct as administrator, Justice Daniel O'Hern wrote for 

the 5-2 majority in In the Matter of Advisory Committee on Professional 

Ethics No. 18-98, A-62-98 [digested in this issue at page 86].

O'Hern wrote that there were many circumstances when the town administrator's 

decisions might have legal repercussions requiring counsel. For instance, an 

administrator's employment decision might lead to a discrimination claim, 
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contract decisions could lead to charges of preferential bidding and 

licensing decisions could lead to allegations of selective enforcement of 

ordinances.

But a strong dissent written by Justice Gary Stein and joined by Justice 

Marie Garibaldi took the position that any possible conflict was too remote 

and speculative to justify an absolute prohibition against the dual position.

Respectfully, I believe that the court's concerns are unrealistic and 

exaggerated, wrote Stein.

By banning the practice, the majority effectively nullified a state law that 

authorizes the same person to be appointed attorney and clerk, N.J.S.A. 

40:81-11. The justices noted that they alone have the jurisdiction to 

determine whether a lawyer's conduct is ethical.

Gregory Hart, the municipal attorney of Old Tappan, first brought this issue 

to the attention of the Advisory Committee on Professional Ethics in 1998, 

when he was asked to take on the additional role of clerk/administrator. 

Hart, who had been town attorney for 10 years and also has his own law 

practice in Franklin Lakes, wanted to take the clerk position, but first 

sought an opinion from the ethics committee.

Just sort of as a protection for me and the borough, and as an afterthought, 

really, the mayor suggested I get an opinion from the committee on 

professional ethics, says Hart.

The committee ruled in September 1998 that Hart could not take the position 

because holding both jobs would create a conflict of interest and the 

appearance of impropriety. Hart then appealed to the Supreme Court.

Hart maintains the Court overestimated the potential for a conflict in this 

situation. In my 10 years as borough attorney, I can't think of one instance 
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when I was called upon to assess the behavior of the clerk, he says. He adds 

that in the practice of law, you always have the possibility of conflict, but 

that lawyers are able to assess whether there is a conflict requiring outside 

counsel on a case-by-case basis.

Deputy Attorney General Carol Johnston, who argued for the prohibition, says 

the ruling reflected the Court's determination that municipal attorneys 

should maintain independence, especially since the town attorney might have 

to deal with repeated fallout from the town clerk's actions.

The decision is about the line-drawing in the sense that it was about the 

potential for a conflict recurring, says Johnston.

However, Johnston acknowledges that the lines are often blurry when it comes 

to attorney ethics, noting the vigorous dissent in the case. The hard thing 

about ethics is that it's frequently a matter of how it hits you, she says.

Load-Date: April 19, 2011

End of Document
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SYLLABUS

(This syllabus is not part of the opinion of the Court.  It has been prepared by the Office of the Clerk for the convenience of
the reader.  It has been neither reviewed nor approved by the Supreme Court.  Please note that, in the interests of brevity,
portions of any opinion may not have been summarized).

In re: Advisory Committee on Professional Ethics, Docket No. 18-98 (A-62-98)

Argued September 13, 1999 -- Decided February 15, 2000

O’HERN, J., writing for a majority of the Court.

The question in this case is whether an attorney may simultaneously serve as municipal attorney and as clerk-
administrator for the same municipality.  

The petitioner attorney had served the Borough of Old Tappan as its borough attorney for ten years when the
Mayor and Council expressed its intention to appoint him to the position of clerk-administrator.   Petitioner sought an
advisory opinion from the Advisory Committee on Professional Ethics (ACPE or Committee) to determine whether he
could hold both positions.  The ACPE determined that he could not, concluding that such dual office-holding creates an
actual conflict of interest and otherwise gives rise to an appearance of impropriety, citing both RPC 1.7(b) and (c).  The
Committee reasoned that the municipal attorney might fail to bring independent judgment to evaluation of conduct in the
office of the clerk-administrator.  

The Supreme Court granted the attorney’s petition for review under R. 1:19-8.

HELD:  One attorney may not hold both the position of municipal attorney and clerk-administrator for the same
municipality because the holding of both offices gives rise to the existence of an impermissible potential conflict of
interest.  

1.  Because the Legislature has expressly held the offices of municipal attorney and municipal clerk and/or manager to be
compatible, the ‘appearance of impropriety’ doctrine does not disqualify petitioner from holding those offices
simultaneously.  (pp. 6-7)

2.  That N.J.S.A. 40:81-11 expressly allows the appointment of one person to the positions of attorney and clerk or 
manager, is not dispositive of the issue of the ethical propriety of the holding of such multiple offices.  (pp. 7-8)

3.  The expansive responsibilities of current-day municipal administrators will give rise to the need for legal counsel
concerning the propriety of actions already taken or to be taken, and it is not reasonable to expect an attorney to give the
municipality candid, objective advice concerning his own conduct as administrator.  (pp. 9-10)

4.  A borough administrator should have access to independent counsel and advice under all circumstances in which his
conduct might be called into question, and the municipality is poorly served by an attorney whose personal interests are
potentially in conflict with those of his client.  (pp. 10-11)

5.  The employment of outside counsel to render advice in situations in which a conflict might arise is not a viable
alternative here given the frequency with which such advice would be required.  (pp. 11-12)

The advisory opinion of the Advisory Committee on Professional Ethics is AFFIRMED as modified.

JUSTICE STEIN filed a separate dissenting opinion.  Justice Stein viewed the potential conflict of interest the
majority perceived between the two offices as remote and speculative.  He would have allowed the dual representation
because he viewed the petitioner attorney’s interest as administrator to be consistent with and complementary to his
responsibilities as borough attorney, and believed that there was little realistic likelihood that the attorney’s interest in
vindicating his performance as administrator materially would limit his ability to represent the municipality as its attorney.  
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CHIEF JUSTICE PORITZ and JUSTICES COLEMAN, LONG, and VERNIERO join in JUSTICE
O’HERN’s opinion.  JUSTICE STEIN has filed a separate dissenting opinion, in which JUSTICE GARIBALDI
joins.  
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SUPREME COURT OF NEW JERSEY
A-62 September Term 1998

IN RE: ADVISORY COMMITTEE ON

PROFESSIONAL ETHICS, DOCKET NO.

18-98

Argued September 13, 1999 -- Decided February 15, 2000

On Petition for Review of Final Judgment of
Advisory Committee of Professional Ethics.

Gregory C. Hart argued the cause for
appellant, pro se (Hirsch, Cheron & Hart,
attorneys).

Carol Johnson, Deputy Attorney General,
argued the cause for respondent, Advisory
Committee on Professional Ethics (John J.
Farmer, Jr., Attorney General of New Jersey,
attorney; Joseph L. Yannotti, Former
Assistant Attorney General, of counsel).

The opinion of the Court was delivered by

O’HERN, J.

The question in this case is whether an attorney may 

simultaneously serve as municipal attorney and as clerk-

administrator for the same municipality.  The Advisory Committee

on Professional Ethics (Committee or ACPE) determined that an

attorney may not hold both positions.  The Committee concluded

that such dual office-holding creates an actual conflict of
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interest and otherwise gives rise to an appearance of

impropriety.  The Committee reasoned that the municipal attorney

might fail to bring independent judgment to evaluation of the

conduct in office of the clerk-administrator.  We granted

petitioner’s request, 157 N.J. 643 (1999), to review the opinion

under R. 1:19-8.  We agree with the ACPE that an attorney may not

simultaneously hold the positions of municipal attorney and

clerk-administrator under the circumstances outlined in this

petition, although we confine our reasoning to the finding of an

impermissible potential conflict of interest.

I

Petitioner had served the Borough of Old Tappan as its

borough attorney for ten years when the Mayor and Council

expressed an intention to appoint him to the position of clerk-

administrator.  Petitioner sought an advisory opinion from the

Committee to determine whether he could hold both positions. In

response to petitioner's inquiry, the Committee ruled 

that an attorney called upon to serve as both
municipal solicitor and municipal
administrator would be unable to provide the
full panoply of legal services expected of
him without such service being affected by
the lawyer’s own interests, a conflict of
interest to which the municipality cannot
consent, or otherwise causing an ordinary
knowledgeable citizen acquainted with the
facts to conclude that multiple service poses
a substantial risk of disservice to the
public interest.

The Committee cited R.P.C. 1.7, which states in pertinent part:
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(b) A lawyer shall not represent a client if
the representation of that client may be
materially limited by the lawyer's
responsibilities to another client or to a
third person, or by the lawyer's own
interests, unless:
  (1) the lawyer reasonably believes the
representation will not be adversely
affected;  and
  (2) the client consents after a full
disclosure of the circumstances and
consultation with the client, except that a
public entity cannot consent to any such
representation.  When representation of
multiple clients in a single matter is
undertaken, the consultation shall include
explanation of the implications of the common
representation and the advantages and risks
involved.
  (c) This rule shall not alter the effect of
case law or ethics opinions to the effect
that:
  (1) in certain cases or categories of cases
involving conflicts or apparent conflicts,
consent to continued representation is
immaterial, and
  (2) in certain cases or situations creating
an appearance of impropriety rather than an
actual conflict, multiple representation is
not permissible, that is, in those situations
in which an ordinary knowledgeable citizen
acquainted with the facts would conclude that
the multiple representation poses substantial
risk of disservice to either the public
interest or the interest of one of the
clients.
 

Petitioner has furnished us with copies of the relevant

Borough ordinances.  The duties of the borough clerk are

described as follows: 

[t]he borough clerk shall serve as clerk of
the council, . . . attend all meetings of the
council and keep the minutes of the
proceedings of the council.  The minutes of
each meeting of the council shall be signed
by the officer presiding at the meeting and
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by the clerk . . . . The clerk shall record
all ordinances in books to be provided for
that purpose . . . . The clerk shall have
custody of and safely keep all records, books
and documents of the borough . . . . The
clerk shall maintain a record of all real
property which the borough may acquire, sell,
or lease . . . .  The clerk shall cause the
corporate seal of the borough to be affixed
to instruments and writings when authorized
by ordinance or resolution of the council or
when necessary to exemplify any document on
record in his office . . . .  The clerk shall
be the repository for and custodian of all
official surety bonds furnished by or on
account of any officer or employee, . . .
perform all the functions required of
municipal clerks by the General Election Law,
[and] . . . [a]dminister the provisions of
borough ordinances with reference to the
licensing of occupations and activities . . .
.

[Old Tappan, N.J., Rev. Ordinances § 2-6.1 to
-6.8 (1975).]

The ordinance describes the responsibilities of the borough

administrator as follows:  

[the] borough administrator . . . shall . . .
provide a liaison between the governing body
and the various departments, bodies and other
officials of the Borough of Old Tappan under
the supervision and control of the mayor and
council and to fulfill such other duties as
shall be specifically assigned by the said
mayor and council from time to time . . . .
The duties of the borough administrator . . .
shall not infringe upon the duties, rights
and powers of other borough officers
designated by statute or by borough ordinance
. . . . The office of the borough
administrator shall be held by the same
person who holds the title of the borough
clerk.

[Id. at §§ 2-29.1., 2-29.4 (May 1997).]
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be a conflict; however, he assured the Court that the ordinance
would be amended to clarify that the attorney’s fee would be a
flat fee.
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Finally, the Old Tappan ordinance entitled “Borough

Attorney” includes the following:

The borough attorney shall be appointed by
the mayor with the advice and consent of the
council for a term of one year. . . .  The
attorney shall not receive a fixed salary1,
but shall be paid such retainer as may be
agreed upon and authorized by the council,
plus such fees and charges as shall be deemed
reasonable . . . . The attorney shall have
such powers and perform such duties as are
provided for the office of borough attorney
by general law or ordinances of the borough.
[The attorney] shall represent the borough in
all judicial and administrative proceedings
in which the municipality or any of its
officers or agencies may be a party or have
an interest. [The attorney] shall give all
legal counsel and advice where required by
the mayor and council or any member thereof,
and shall in general serve as the legal
advisor to the mayor and council on all
matters of borough business . . . .

[Id. at §§ 2-13.1, -13.2 (July 1978).]

The ordinance also describes the specific duties of the borough

attorney that include drafting all legal documents, conducting

appeals, entering into agreements, compromises or settlements on

behalf of the borough, and rendering any opinions submitted by

the mayor or council.

The Legislature has provided that a municipal council may

appoint “a municipal manager, an assessor, an auditor, a

treasurer, a clerk, and an attorney.  One person may be appointed
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to two or more such offices, except that the offices of municipal

manager and auditor or assessor shall not be held by the same

person.”  N.J.S.A. 40:81-11 (emphasis added).  Because the

Legislature has expressly held the two offices to be compatible,

we do not rely on the “appearance of impropriety” doctrine to

disqualify petitioner on those grounds.  After all, the test is
whether “an ordinary knowledgeable citizen acquainted with the

facts would conclude that the multiple representation poses

substantial risk of disservice to either the public interest or

the interest of one of the clients.”  R.P.C. 1.7(c).  Surely, the

members of the Legislature are better informed than “an ordinary

knowledgeable citizen,” yet they did not perceive a potential for

conflict. 

We agree also that the offices are not incompatible.  In

Reilly v. Ozzard, Chief Justice Weintraub stated the test: 

“Incompatibility is usually understood to mean a conflict or

inconsistency in the functions of the office.  It is found where

in the established governmental scheme one office is subordinate

to another, or subject to its supervision or control, or the

duties clash, inviting the incumbent to prefer one obligation

over another.” 33 N.J. 529, 543 (1960)(holding that the common

law did not prohibit a state senator from holding the position of

municipal attorney); see also, Schear v. Elizabeth, 41 N.J. 321

(1964) (holding that municipal attorney could be a member of the

planning board).  Although the duties of borough attorney and
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clerk-administrator do not intrinsically clash, we must analyze

this dual office-holding under “[t]he New Jersey disciplinary

system [that] is [] designed to protect the public and ‘the

integrity of the profession.”  Baxt v. Liloia, 155 N.J. 190, 202

(1998).

II

Although N.J.S.A. 40:81-11 expressly allows the appointment

of one person to the positions of attorney and clerk or manager,

that is not the end of the inquiry.  Resolution of the ethical

propriety of an attorney’s conduct “is within the exclusive

province of the Supreme Court.”  Pickett v. Harris, 219 N.J.

Super. 253, 260 (App. Div. 1987).  “[I]t is safe to say that

generally, almost without exception, no branch of government has

the power to authorize, either explicitly or implicitly, conduct

by attorneys that violates the ethical standards imposed by the

judiciary.”  In re Opinion No. 621 of the Advis. Comm. on Prof’l

Ethics, 128 N.J. 577, 590 (1992).  Although such judicial power

may interfere with governing a municipality, “[n]either the

Legislature nor the Executive has any power to overrule attorney

ethical standards promulgated by this Court.”  Id. at 591 (citing

In re Genzer, 15 N.J. 600, 607 (1954)).  For example, this Court

has held that “[a]n attorney, his partner or associate may not be

counsel to a municipality and to the county in which it is

located” because of the regular interaction between the two
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governmental entities.  In re Opinion No. 415 of the Advis. Comm.

on Prof’l Ethics, 81 N.J. 318, 327 (1979). 

We must therefore consider whether the holding of the two

offices would pose an impermissible conflict of interest under

R.P.C. 1.7(b).  We find such an impermissible conflict because we

believe that the position of municipal administrator, as

contemplated by the inquiry, is akin to that of a chief daily

operating officer of the municipality.2  At one time there was no

need for such an office of local government.  Municipalities

could gather once or twice a month to conduct public business. 

Part-time public officials, a clerk, a tax collector, a treasurer

could attend to the daily operations of the municipality. 
     Local government has grown more complex, with increasing

demands for cost efficiency on the one hand and for more

sophisticated governmental services such as environmental or

emergency management on the other.  Many municipalities have

entrusted the day to day conduct of their affairs to full-time

municipal administrators.  By a 1989 amendment to N.J.S.A. 40A:9-

136, the Legislature authorized the delegation of partial or

total executive responsibility to an administrator.  See also, 34

New Jersey Practice, Local Government Law §109 (Michael A. Pane)

(2d ed. 1993). Depending on the terms of the enabling ordinance,
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we would expect an administrator to arrange for the purchase of

materials, supplies and equipment, to administer contracts

necessary for the operation and maintenance of city services, to

ensure the efficient use of all property owned by the city, to

take care that all franchises are faithfully observed, to

recommend such measures as are necessary for the health, safety

or welfare of the community, to investigate, examine or inquire

into the affairs or operation of any department, bureau, or

office of the municipality, to interpret collective negotiation

agreements and to give advice to boards, committees, agencies,
departments or officials of the municipality.

Such a person will from time to time have the need for legal

counsel concerning the propriety of actions taken in these many

diverse areas of responsibility.  More importantly, the

administrator may need legal advice on actions that he or she may

have already taken.  When the municipal attorney counsels the

municipal administrator, he or she is really giving legal advice

to the municipality itself.

The attorney’s client is the municipal body as represented

through its mayor, council and other officials.  In re Opinion

No. 662 of the Advisory Comm. on Prof’l Ethics, 133 N.J. 22, 25

(1993).  An attorney cannot reasonably be expected to give that

body candid, objective advice concerning his own conduct as

administrator.  
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We realize that in the private sector, the general counsel

for a corporation may hold diverse executive responsibilities.  

A municipality, unlike a private corporation, cannot consent to a

conflict of interest.  In re Opinion 415, supra, 81 N.J. at 326. 

The question thus is whether representation of the borough would

be materially limited by the lawyer’s own interests,

specifically, the lawyer’s own interests in vindicating his

conduct as municipal administrator.  We envision many

circumstances in which the conduct of the administrator might be

called into question and require legal counsel and advice, such

as in employment decisions that might give rise to employment

discrimination claims, in contract administration that might give

rise to claims of preferential bidding, in licensing decisions

that might give rise to claims of selective enforcement of

ordinances.  In all such circumstances, the borough administrator

as chief operating officer of the municipality should have access

to independent counsel and advice.  The municipality is poorly

served by an attorney whose personal interests are potentially in

conflict with those of his client.  In re Opinion 662, supra, 133

N.J. at 29-30.

Petitioner suggests that such conflicts will rarely, if

ever, arise and that if conflicts arise, outside counsel can be

brought in to advise the municipality and the administrator.  We

do not consider that to be a sound solution when there is a

recurring potential for disqualification.  Id. at 30.  It is only
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when “the possibility of litigation is so remote that should

actual conflict arise, the appointment of special counsel would

be an appropriate remedy.”  In re Opinion No. 653 of the Advisory

Comm. on Prof’l Ethics, 132 N.J. 124, 135 (permitting two

partners from the same firm to serve as county counsel and school

board counsel).  Here, however, actual conflict is far from

remote. There is substantial likelihood that outside counsel

would or should be frequently required.  The use of special

counsel “not only increases the cost of legal services to the

public, but also deprives the public client of representation by

the attorney first selected by it.”  In re Opinion 415, supra, 81

N.J. at 322.

We respect the wishes of the Borough to engage for its day

to day management an attorney in whom it has reposed great trust

and confidence.  Likewise, we respect the attorney who is certain

that his integrity would assure an unfettered exercise of

judgment in either capacity.  Yet we must fashion a rule that

will apply equally as well in more demanding circumstances, as in

a fast-growing suburban community.  It asks too much for an

individual to be able to give objective advice to the

municipality without being materially limited by the “lawyer’s

own interest” as the subject of the inquiry.

For these reasons, we hold that one attorney may not hold

both the position of municipal attorney and clerk-administrator
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for the same municipality.  As modified, the advisory opinion of

the ACPE is affirmed.

CHIEF JUSTICE PORITZ and JUSTICES COLEMAN, LONG, and
VERNIERO join in JUSTICE O’HERN’s opinion.  JUSTICE STEIN has
filed a separate dissenting opinion, in which JUSTICE GARIBALDI
joins. 
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  SUPREME COURT OF NEW JERSEY
A-62 September Term 1998

IN RE:

ADVISORY COMMITTEE ON 

PROFESSIONAL ETHICS,

DOCKET NO. 18-98

STEIN, J., dissenting.

The Advisory Committee on Professional Ethics (Committee or

ACPE), without a hearing, see R. 1:19-4, determined that an

attorney may not serve simultaneously as municipal attorney and

as clerk-administrator for the same municipality.  The Court

affirms, but rejects the ACPE’s conclusion that the simultaneous

holding of those offices constitutes an appearance of

impropriety.  The Court observes, correctly I believe, that the

appearance of impropriety doctrine should not bar petitioner from

holding the offices in question because the Legislature expressly

has determined that the offices are compatible.  Ante at _____

(slip op. at 6).

The Court also correctly concludes that the offices are not

incompatible under the common law, citing with approval, ante at

___ (slip op. at 7), Chief Justice Weintraub’s test for common

law incompatibility expressed in Reilly v. Ozzard, 33 N.J. 529,
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543 (1960), as occurring only when “in the established government

scheme one office is subordinate to another, or subject to its

supervision or control, or the duties clash, inviting the

incumbent to prefer one obligation over another.”

Nevertheless, the Court concludes that petitioner’s “own

interests in vindicating his conduct as municipal administrator”

would materially limit his ability to represent the municipality. 

Ante at ___ (slip op. at 10).  In other words, the Court is

concerned with the hypothetical possibility that the municipal

attorney might periodically be required to express an opinion on

whether his own conduct as municipal administrator was in

accordance with law, and that on such occasions the municipal

attorney might not give objective advice out of fear of

undermining his personal job security as administrator.  Although

the Court’s concern is plausible, it overlooks the greater

likelihood that the strong identity of interests between the

positions of attorney and administrator, focused on serving the

municipality’s best interests, renders remote the likelihood that

the petitioner as attorney would compromise his objectivity to

protect his job as administrator.  Moreover, the likelihood that

petitioner would compartmentalize his skills, acting first as an

administrator uninformed by his own legal experience, and later

as an attorney to review the legality of his earlier action,

seems to me to be insubstantial.
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Our case law concerning both the appearance of impropriety

doctrine and the impermissibility of attorney conflicts of

interest emphasizes the underlying public interest in instilling

and preserving “public confidence in the integrity of the legal

profession,” In re Opinion 415, 81 N.J. 318, 323 (1979), and the

lawyers “duty of loyalty to his or her clients.”  In re Opinion

653, 132 N.J. 124, 129 (1993).  Nevertheless, the factual context

that triggers the application of either doctrine must provide a

reasonable basis for concern that involves “something more than a

fanciful possibility.”  Id. at 132 (quoting Higgins v. Advisory

Comm. on Professional Ethics, 73 N.J. 123, 129 (1977)).

My view is that the potential conflict of interest the Court

perceives between the offices at issue here is remote and

speculative.  I believe the Court’s disposition is influenced by

its sense that the dual office holding proposed by petitioner is

unwise, but that decision is beyond our province.  See Ahto v.

Weaver, 39 N.J. 418, 432 (1963) (“Whether it is desirable or wise

to have an assistant law officer who is precluded from performing

all functions or serving in all matters is not a question within

the judicial sphere.”)  Irrespective of whether the proposed

joint office holding is wise from the municipality’s perspective,

I would allow it because I believe petitioner’s interest as

administrator to be consistent with and complementary to his

responsibilities as borough attorney, and that there is little

realistic likelihood that his interest in vindicating his
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performance as administrator materially would limit his ability

to represent the municipality as its attorney, the position that

he apparently has diligently fulfilled over the past ten years.

I

The Court’s opinion fairly summarizes the factual context

underlying its disposition.  The Court refers to the text of the

Old Tappan Ordinances defining the duties of the borough

administrator and the borough attorney.  Ante at ___ - ___ (slip

op. at 4-5).  The ordinances provide that the borough

administrator is required to act as liaison between the governing

body of the various borough departments and officials, under the

supervision of the mayor and council.  Old Tappan, N.J., Rev.

Ordinances §§ 2-29.1, 2-29.4 (May 1997).  The borough attorney is

required to represent the Borough in judicial and administrative

proceedings and to provide legal counsel and advice to the mayor

and council.  Id. at § 2-13.1, -13.2 (July 1978).  The ordinance

governing the administrator expressly provides that his duties

shall not infringe on the duties and powers of other Borough

officers.  Id. at §§ 2-29.1, 2.29-4.

The Court specifically acknowledges that the statute

regulating the Municipal Council form of government, N.J.S.A.

40:81-11 expressly authorizes the same person to hold the offices

of municipal manager and municipal attorney.  Ante at ___ (slip
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op. at 6).  Similar authorization is found in the statutes

regulating the Mayor-Council-Administrator form of government,

N.J.S.A. 40:69A-149.8(a), and the Small Municipality Plan A form

of Government, N.J.S.A. 40:69A-122.

Moreover, the Local Government Ethics Law recently enacted

in 1991, N.J.S.A. 40A:9-22.1 to -22.25, provides that that

statute does not “prohibit one local government employee from

representing another local government employee where the local

government agency is the employer and the representation is

within the context of official labor union or similar

representational responsibilities[.]”  N.J.S.A. 40A:9-22.5(h). 

Because no hearing was held by the ACPE, no factual record

exists to enlighten the Court about the probability that

petitioner’s interests in vindicating his conduct as

administrator would materially limit his ability to serve as

Borough attorney.  In the Petition for Review and at oral

argument, Petitioner represented that he knew of no instances in

the past ten years in which the administrator’s own interests

were antagonistic to those of the Borough.

              II

Underlying the Court’s determination that the dual office

holding proposed by Petitioner is barred by RPC 1.7 is the broad

principle that “no branch of government has the power to
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authorize, either explicitly or implicitly, conduct by attorneys

that violates the ethical standards imposed by the judiciary.” 

In re Opinion 621, 128 N.J. 577, 590 (1992).  That principle is

unassailable in view of our “exclusive jurisdiction over the

practice of law [and] the regulation and discipline of

attorneys.”  Id. at 592.

Nevertheless, the Court declines to conclude that the

“appearance of impropriety” doctrine, RPC 1.7(c), bars

petitioner’s simultaneous service as Borough attorney and Borough

administrator because, as the Court acknowledges, “the

Legislature has expressly held the two offices to be compatible.” 

Ante at ___ (slip op. at 6).  That concession by the Court

emphasizes that the Rules of Professional Conduct are not to be

applied “in a vacuum,” see In re Opinion 415, supra, 81 N.J. at

325, but rather should be interpreted and applied pragmatically

and with proper regard to existing legislation as well as to

contemporary practices.  

Similar reasoning supports the Court’s conclusion that

Petitioner’s simultaneous holding of the offices of attorney and

clerk-administrator does not violate the common law doctrine of

incompatibility of office.  The classic description of that

doctrine is found in State ex rel. Clawson v. Thompson, 20 N.J.L.

689, 689-90 (Sup. Ct. 1846):

Where there is no express provision, the
true test is, whether the two offices are
incompatible in their natures, in the rights,
duties, or obligations connected with or
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flowing out of them.  Offices, says Bacon,
are incompatible or inconsistent, when they
cannot be executed by the same person; or
when they cannot be executed with care, and
ability; or where one is subordinate to, or
interferes with another, [o]r where one
office is under the control of another.  

[Citations omitted.]

A more modern expression of the incompatibility doctrine is set

forth in Reilly, supra, 33 N.J. at 543:

Incompatibility is usually understood to mean
a conflict or inconsistency in the functions
of an office. It is found where in the
established governmental scheme one office is
subordinate to another, or subject to its
supervision or control, or the duties clash,
inviting the incumbent to prefer one
obligation to another.

In Reilly, the question was whether the office of municipal

attorney was incompatible under the common law with the office of 

State Senator.  Writing for a divided Court, Chief Justice

Weintraub concluded that the offices were not incompatible.  In

the process, he emphasized the distinction between a conflict of

duties that triggers the common law incompatibility doctrine and

a conflict in interests:

There is a difference between the
subject of incompatible offices and the
subject of conflict in interests.  In the
former, a clash of duties inheres in the very
relationship of one office to the other and
is contemplated by the scheme of governmental
activities, albeit the occasions may be rare. 
The consequence will be the nonperformance
(or the questionable performance) of one or
the other of the prescribed duties.  On the
other hand, a conflict in interests by virtue
of a dual officeholding by a legislator will
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not inevitably arise as an incident of the
relationship of the two offices.

[Id. at 549.]

The Court in Reilly considered the possibility that a future

conflict of interests could render the two offices in question

incompatible at common law:

 We are not discussing the effect of an
actual conflict of interests.  Plainly the
common law dealt with that subject and
forbade an officer from acting in a
particular matter permeated by an actual
conflict. . . .  Rather, the question is
whether the common law forbade the holding of
office because of a possibility of a future
conflict of interests.  As we have said, the
possibility of a conflict of interests is
inevitable in a legislator.  Of course
conflicts of that kind vary in intensity from
the distant and inconsequential to the
immediate and severe. And it may well be that
public policy warrants excising from the
total scene the possibility of a conflict of
interests generated by additional public
officeholding and employment. . . . And as we
have already said, our Legislature, which is
the ultimate authority with respect to this
issue, may constitutionally prohibit it.  The
question before us, however, is not whether
it is unsound for a legislator to hold local
office but rather whether the common law
doctrine of incompatibility reached into the
area of possible conflicts of interests and
forbade such dual officeholding because of
it.

[Id. at 550 (citations omitted).]

The Court concluded that the theoretical possibility of a

future conflict of interests did not make the two offices

incompatible, id. at 552-53, and observed that the Legislature

had primary responsibility for determining whether the potential
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for a conflict of interests should result in a prohibition

against dual officeholding: 

The matter is of obvious public interest
and hence we should add a word about the
respective responsibilities of the several
branches of government under our
Constitution.  Except as to offices created
by the Constitution, public offices and
employments are ultimately the creatures of
legislation.  The Legislature alone may
determine the duties and the interrelation of
the public posts it establishes or authorizes
to be established.  Within the constitutional
framework, the Legislature is the architect
of the structure of government.  The
Judiciary has no creative power in that area. 
The court's function is to enforce
prohibitions fashioned by statute or by the
common law.  Whether a further ban would be
wise or unwise is not a subject upon which we
may properly venture a view, and this opinion
should not be understood to do so. We hold
only that the common law did not bar the dual
officeholding involved in this case, and that
the question whether it should be barred in
the public interest reposes in the power and
responsibility of the legislative department.

[Id. at 553.]

This Court candidly acknowledged in Reilly the significant

legislative role in determining whether potential conflicts of

interest should bar dual office holding.  That the Legislature

expressly has permitted the dual office holding at issue before

us does not preclude the Court from prohibiting it because of a

possible conflict of interest.  But as in the case of the

“appearance of impropriety” doctrine, the legislative

determination that the offices may be held by the same person is

entitled to respectful consideration in our disposition.  As
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Chief Justice Wilentz observed in In re Opinion 621 , supra, 128

N.J. at 604-05, “The judgment of the Legislature and the

Executive concerning the lack of such appearance [of impropriety]

is simply factually persuasive, and the impact on the public

interest, even though asserted by the executive and legislative

branches, would be a concern of ours no matter who asserted it.” 

See also Knight v. Margate, 86 N.J. 374, 391 (1981) (noting that

judicial branch will give deference to other branches of

government when legitimate legislative interests exist that

involve constitutional responsibilities of judiciary).

Another relevant factor, although also not decisive, is the

well established practice in the private sector of lawyers

functioning as executives.  Lawyers who serve as house counsel to

private corporations frequently divide their duties and

responsibilities between legal and executive functions.  Although

those lawyers might theoretically have occasion to offer legal

advice that undermines or is inconsistent with an executive

decision made by them in their executive roles, the likelihood of

such a conflict occurring undoubtedly is viewed as too remote to

warrant serious concern.  The reason is obvious.  The lawyer in

the business world who also assumes executive responsibilities

does not compartmentalize those functions.  Rather, the lawyer’s

legal training helps to shape that lawyer’s executive decisions,

and his or her managerial skills undoubtedly lend context to

legal decisions.  Although the potential for a conflict between
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those roles may theoretically exist, the business employer

justifiably assumes that the loyalty and responsibility to the

company of lawyers with executive duties will minimize, if not

eliminate, the likelihood that the lawyer will be tempted to

temper his legal advice in order to enhance his stature as an

executive. 

The very same dynamic can be expected to occur in local

government.  Petitioner is no stranger to the Borough of Old

Tappan.  He informed the ACPE that he has served that

municipality as Borough attorney for the past ten years and that

his law firm has served in that capacity for the past twenty-five

to thirty years.  Undoubtedly, he has earned and enjoys a good

reputation in the municipality because of the quality of his past

legal services.  He informs us that the proposed dual

officeholding is intended to save money for the Borough because

Petitioner would be salaried, whereas legal services previously

were billed on an hourly basis.

The Court hypothesizes the circumstances in which

Petitioner’s representation of the Borough, which he apparently

has satisfactorily performed for the past ten years, might be

materially limited by his own interests in vindicating his

conduct as municipal administrator:

Such a person [the administrator] will
from time to time have the need for legal
counsel concerning the propriety of actions
taken in these many diverse areas of
responsibility.  More importantly, the
administrator may need legal advice on
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actions that he or she may have already
taken.  When the municipal attorney counsels
the municipal administrator, he or she is
really giving legal advice to the
municipality itself.

. . . .

We envision many circumstances in which
the conduct of the administrator might be
called into question and require legal
counsel and advice, such as in employment
decisions that might give rise to employment
discrimination claims, in contract
administration that might give rise to claims
of preferential bidding, in licensing
decisions that might give rise to claims of
selective enforcement of ordinances.  In all
such circumstances, the borough administrator
as chief operating officer of the
municipality should have access to
independent counsel and advice.  The
municipality is poorly served by an attorney
whose personal interests are potentially in
conflict with those of his client.

[Ante at ___  (slip op. at 10-11).]

Respectfully, I believe that the Court’s concerns are

unrealistic and exaggerated.  If Petitioner, as administrator,

were to make employment decisions, licensing decisions, decisions

relating to contract administration, or any other decisions

within the scope of his duties, he undoubtedly would bring to

bear in the decisional process the legal skills he possesses and

has developed over the past ten years as Borough attorney.  The

likelihood that Petitioner would commit himself and the

municipality to an executive decision uninformed by legal

principles, and then later on seek his own counsel to pass on the

legality of his own executive conduct, is simply too remote and
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speculative to serve as a sound or credible foundation for the

Court’s resolution of this appeal.  Undoubtedly, Petitioner would

blend, not bifurcate, his legal and administrative skills in

discharging his responsibilities to the Borough.  On those rare

occasions on which he may believe that his objectivity is

compromised to some degree, he may recommend that the

municipality seek outside counsel.  But the Court’s underlying

assumption that Petitioner routinely would be switching hats,

first making executive decisions and thereafter providing after-

the-fact legal advice to himself as administrator that might

prove to be embarrassing, is simply no “more than a fanciful

possibility.”  Higgins, supra, 73 N.J. at 129.  

The Court’s legal conclusion is novel and not supported by

prior opinions either of this Court or the ACPE dealing with dual

office holding by attorneys, which typically involve attorneys or

their partners performing legal services for two public entities. 

See, e.g., In re Opinion 415, supra, 81 N.J. 318 (holding that

attorney cannot serve as county counsel and as municipal attorney

within the same county); Opinion 366 (concluding that attorney

cannot represent board of adjustment in municipality in which

partner is municipal attorney); Opinion 164 (holding that

attorney cannot represent both board of adjustment and planning

board in same municipality).

Nor does the Court’s conclusion that petitioner’s own

interest in vindicating his performance as administrator
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constitutes a conflicting interest that materially limits his

representation of the Borough find support in case law throughout

the country focusing on the nature of a lawyer’s disqualifying

personal interest.  See generally Restatement(Third)of the Law

Governing Lawyers § 206 (Proposed Final Draft No. 1, 1996) Topic

2 (Conflict between Interests of Lawyer and Client) (providing

illustrations of lawyers’ disqualifying personal interests). 

Typically, a lawyer’s disqualifying personal interest is a

financial or professional interest that is adverse to the

client’s interests.  The interest of Petitioner that the Court

concludes is disabling is dissimilar to the various disqualifying

interests of lawyers cited by the Restatement. 

In other contexts, the Court has demonstrated more

flexibility in its evaluation of potential conflicts of interest. 

See In re Opinion 662, 133 N.J. 22, 31-32 (1993) (reversing ACPE

and holding that attorney, or attorney’s associate, may serve as

municipal attorney and municipal prosecutor of same municipality,

addressing need for recusal on case-by-case basis); In re Opinion

653, supra, 132 N.J. 124 (reversing ACPE and holding that

partners in law firm may serve simultaneously as County Counsel

and as counsel to County Vocational School Board); Petition for

Review of Opinion 552, 102 N.J. 194 (1986) (reversing ACPE’s per

se rule prohibiting attorney from representing governmental

entity and entity’s officials or employees that are co-defendants

in civil rights action and permitting such representation absent
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actual conflict of interest).  The Court’s observation in Opinion

552 is especially pertinent to the issue before us:

We believe that the appropriate rule for
dealing with potential conflicts of interests
in the context of a § 1983 action must be
grounded upon common sense, experience, and
realism.  These considerations forcefully
suggest that the joint representation of
clients with potentially differing interests
is permissible provided there is a
substantial identity of interests between
them in terms of defending the claims that
have been brought against all defendants. 
The elements of mutuality must preponderate
over the elements of incompatibility.

[102 N.J. at 204.]

III

Because the mutual interests of Petitioner as Borough

Attorney and as administrator in serving the Borough’s best

interests preponderate over any theoretical personal interest

Petitioner may possess in vindicating his performance as

administrator, I would allow Petitioner to hold both offices. 

The guiding principle was clearly stated by this Court in Opinion

552, supra:

[I]n situations in which there is no actual
conflict of interests, or the likelihood of
an actual conflict of interests is remote and
poses no realistic threat to the effective
representation of such multiple defendants,
an attorney should not be prohibited from
representing both parties.

[102 N.J. at 208.]
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The wisdom of Petitioner’s dual office holding is not before

us, only its ethical implications.  If the arrangement proposed

proves to be awkward or unsound, the municipality is free to make

that governmental decision on its own.  The ethics issue raised

simply is too abstract and conjectural to warrant this Court’s

interference.

Justice Garibaldi joins in this opinion.
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SUPREME COURT OF NEW JERSEY

NO.     A-62          SEPTEMBER TERM 1998

ON APPEAL FROM                                                                                   

ON CERTIFICATION TO                                                                            

ON REVIEW FROM THE Advisory Committee on Professional Ethics 

IN RE: ADVISORY COMMITTEE ON PROFESSIONAL
ETHICS DOCKET NO. 18-98

DECIDED                 February 15,  2000                                                 

                             Chief Justice Poritz                                  PRESIDING

OPINION BY              Justice O'Hern                                                          

DISSENTING OPINION BY        Justice Stein                                        

CHECKLIST AFFIRM REVERSE

CHIEF JUSTICE PORITZ  X

JUSTICE O'HERN X

JUSTICE GARIBALDI  X

JUSTICE STEIN X

JUSTICE COLEMAN  X

JUSTICE LONG X

JUSTICE VERNIERO X

TOTALS 5 2
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GILBERTO M. GARCIA
ATTORNEY AT LAW
25 EAST SPRING VALLEY AVENUE
SUITE 330
MAYWOOD, NEW JERSEY 07607
TELEPHONE (201)328-7042
FACSIMILE (201)445-5855
E-MAIL GILBERTO13@ME.COM
_____________________________    

ANSELMO MILLAN               :                                                        
                                                    

                  Plaintiff, :
                                                                  
SUPERIOR COURT OF NEW 
JERSEY

                             :                                  
v.                                LAW DIVISION   
                             :    HUDSON COUNTY

    DOCKET NO.                                       
 
 
PAUL ZARBETSKI, as Harrison                              
Town Clerk Election Official,                 

   CIVIL ACTION                 
                             :   ORDER TO SHOW CAUSE 
                  Defendant.                                  
                             :   
_____________________________      

Upon the Verified Complaint of Plaintiff, ANSELMO MILLAN, and the 

application for an Order to Show Cause brought by Anselmo Millan, and the 

Court having considered the Verified Complaint and the Memorandum of Law 

submitted in support and from which it appears that the conduct of 

Defendant PAUL ZARBETSKI, as Harrison Election Official is in violation of his 

fiduciary duties to the State of New Jersey due to his conflict of interest 

arising out of his dual positions as municipal clerk and Harrison’s town 

attorney; and for good cause shown;
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IT IS HEREBY ORDERED,

A. Defendant Paul Zarbetski cannot participate in the upcoming election 

as the election official for the Town of Harrison due to his conflict of 

interest and the Court appoints Joseph T. Negron from the 

Superintendent of Elections Office in Hudson County as Town of 

Harrison’s election official;

B. The Town of Harrison cannot use the list of registered voters until a 

thorough review by the Superintendent of Elections of all registration 

statements pursuant to N.J.S.A. 19:4-4.2, 19:4-4.3, 19:4-4.4, 19:4-4.5 

and a review of all registration forms at the defendant’s office pursuant 

to N.J.S.A. 19:31-7.1 (registrations by municipal clerks) is conducted;

C. The Town of Harrison and the Board of Elections shall produce 

immediate production of all statements of voter registrations filed by 

defendant Zabertski’s office within the last 2 years pursuant N.J.S.A. 

19:31-10 for review in conjunction with the Superintendent of Elections 

Office and Staff;

D. Retaining jurisdiction of the matter to oversee compliance with the 

production of the statements of registration requested in paragraph 

(C);

E. Awarding Plaintiff attorney’s fees and reasonable costs of suit;

   ___________________________________
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                  Honorable Jeffrey R. Jablonski, A.J.S.C.
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