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IN THE SUPREME COURT OF THE STATE OF DELAWARE 
 
ISN SOFTWARE CORPORATION, 
 

Plaintiff Below, 
Appellant  

 
vs. 

 
RICHARDS LAYTON & FINGER, 
P.A., RAYMOND J. DICAMILLO and 
MARK J. GENTILE, 
 

Defendants Below, 
Appellee 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
No. 110, 2019 
 
 
On appeal from the Superior Court,  
C.A. No.  N18C-08-016 MMJ  
[CCLD] 
 
 
 

 
APPELLANT ISN SOFTWARE CORPORATION’S  

MOTION FOR REARGUMENT 
 

 The Majority and Dissent agree as follows: 

1. The Superior Court dismissed the Complaint based on the 
determination that mere exposure to the risk of loss or potential for 
damages triggers limitations.1  

 
2. That determination was erroneous.2  
 
3. The Superior Court did not determine that Stockholder D’s acquisition 

of appraisal rights injured ISN, triggering accrual.3  
 
4. RLF did not present that argument to the Superior Court.4  
 

 
1 Op. at 9 n.23; Dissent at 2. 
2 Id. 
3 Op. at 3; Dissent at 1-2. 
4 Op. at 9 n.23; Dissent at 2; A185 (RLF arguing that “there certainly was damage” 
based on “risk of harm and injury”); A226 (same) A229 (same). 
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In affirming dismissal, the Majority foregoes “basic tenet[s] of appellate 

practice,”5 including: 

1. “Appellate courts do not . . . make factual findings.”6 
 
2. An appellate court reviews the Complaint in the light most favorable to 

the Plaintiff, accepting as true the allegations and drawing all 
reasonable inferences in Plaintiff’s favor.7  

 
The Majority makes a factual determination for the first time in this litigation that 

ISN did not want to repurchase Stockholder D’s shares: 

• Three of the four stockholders, including the stockholder ISN wanted to 
exclude, eventually demanded appraisal.  Op. at 2 (emphasis added). 

 
• RLF’s problematic advice led ISN to complete a cash-out merger that allowed 

a stockholder it intended to exclude to demand appraisal.  Op. at 17-18 
(emphasis added). 
 

• The court found that the statute of limitations expired . . . at the latest, three 
years after the stockholder ISN sought to exclude demanded appraisal. Op. 
at 3 (emphasis added). 
 

Based on this (erroneous) factual finding, the Majority concludes that ISN was 

injured when RLF’s error obligated ISN to repurchase Stockholder D’s shares. Op. 

at 11. But ISN’s Complaint alleges that ISN wanted to repurchase some or all of the 

 
5 Delaware Elec. Co-op., Inc. v. Duphily, 703 A.2d 1202, 1206 (Del. 1997). 
6 Arrants v. Home Depot, 65 A.3d 601, 605 (Del. 2013). 
7 Shea v. Delcollo & Werb, P.A., 977 A.2d 899 n.5 (Del. 2009) (court is “bound to 
give plaintiffs the benefit of every reasonable inference, not to give the defendants 
the benefit of every doubt”) (emphasis added).  
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900 shares owned by non-qualifying stockholders : 

• “ISN was interested in repurchasing some or all of the 900 shares owned by 
non-qualifying stockholders to facilitate becoming an S Corporation.”8  
 

• “ISN informed RLF that it had accumulated $34 million in a buyout reserve 
to fund a cash-out merger of some or all of the 900 shares owned by 
nonqualifying stockholders.”9 
 

The Superior Court correctly noted that it was an undisputed fact that “Plaintiff’s 

Buyout Reserve held sufficient funds to purchase all 900 shares at $38,317 per 

share.”10  Vice Chancellor Glasscock similarly noted ISN’s buyout reserve in the 

underlying appraisal opinion.11 The Majority ignores that ISN wanted to repurchase 

all 900 shares held by the non-qualifying stockholders using its $34 million buyout 

reserve fund.  ISN was not injured upon being required to repurchase shares from 

Stockholder D and, in February 2013, RLF agreed. 

 The Majority determined injury by creating from whole cloth one “business 

goal,” while dismissing ISN’s pleaded business goal as a “business goal irrelevant 

to when ISN was injured.”12   The “business goal” created by the Majority was never 

 
8 A019, ¶ 9. 
9 A020, ¶ 10. 
10 ISN Software Corp. v. Richards, Layton & Finger, P.A., 2019 WL 670083, at *1 
(Del. Super. Ct. Feb. 18, 2019), aff’d, 2020 WL 762493 (Del. Feb. 17, 2020). 
11 In re ISN Software Corp. Appraisal Litig., No. CV 8388-VCG, 2016 WL 4275388, 
at *6 (Del. Ch. Aug. 11, 2016), judgment entered sub nom. In re Isn Software Corp. 
(Del. Ch. 2017), and aff’d sub nom. ISN Software Corp. v. Ad-Venture Capital 
Partners, L.P., 173 A.3d 1047 (Del. 2017). 
12 Op. at 14 n.39.  
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presented or argued and is inconsistent with the pleadings and record, both of which 

must be viewed in the light most favorable to ISN.  

 The Majority made an additional (erroneous) factual finding that “ISN did not 

raise the possibility of a tolling agreement to preserve ISN’s legal malpractice 

claim.”  Op. at 5.  As reflected by the lack of any citation for this stated factual 

determination, there is no pleaded allegation or factual support for it. In fact, had 

ISN been given leave to amend as requested and customarily granted, ISN could 

have clarified that its outside counsel discussed tolling with RLF, and that RLF 

affirmatively represented that there was no claim to toll. The Dissent correctly drew 

reasonable inferences in ISN’s favor in concluding that “RLF may not have believed 

in 2013 that a cause of action against it accrued when the fourth stockholder obtained 

the right to demand appraisal.”    

The Majority further seeks to shift blame from RLF to ISN and its outside 

counsel. It cannot be that Delaware law shields RLF from malpractice liability 

simply because both ISN and its outside counsel relied on RLF’s expertise and 

characterization of any claims as “potential,” a term used by RLF six times in the 

two-page, six-paragraph agreement.     

RLF was correct when it noted in the second oral argument that Kaufman is 
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“the test here.”13 Contrary to the Majority’s Opinion, Kaufman does not hold that 

limitations start to run “before any ‘actual or substantial damages’ occur.”14 The 

Majority’s insertion of the word “any” is significant and unsupported.   

Kaufman held that limitations is triggered by an “injury, although slight,” even 

if “the actual or substantial damages do not occur until a later date.” The “injury, 

although slight” present in Kaufman was excessive premiums, and the Kaufmans’ 

measure of then-existing compensable damages was “the difference in value 

between [the requested] policy and the value of the policy as issued.” The record 

evidence – again viewed in the light most favorable to ISN – demonstrates that ISN 

did not suffer any injury, even slight, until the Court of Chancery issued its appraisal 

opinion.   

As a solution to this obvious problem, the Majority favorably cites Mallen, 3 

Legal Malpractice as authority that ISN could have alleged and stayed a claim based 

on Stockholder D’s receipt of appraisal rights. However, the next sentence of that 

Section reads:  

[T]he simplest, logical and pragmatic approach is to ask whether the 
attorney’s alleged error created a present cause of action for any compensable 
damage. If the client has a remedy upon which to sue, the statute of limitations 
should commence.15  

 
 

13 Second Oral Argument Video at 22:43 (Dec. 11, 2019). 
14 Op. at 14 (emphasis added).  
15 Mallen, 3 Legal Malpractice § 23:25 (2020 ed.). 
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The Majority’s holding is contrary to prior Delaware Supreme Court 

precedent and for the first time embraces a view held by a small minority of states – 

a view that is now being retroactively applied against ISN and to RLF’s benefit.  In 

Connelly, this Court applied as “basic principles of our law” the same “public 

policy” considerations identified by the Majority as questions for the legislature. 

Neither § 8106 nor this Court’s precedents state that accrual starts “before any 

‘actual or substantial damages’ occur.”  This new law created by the Majority is 

neither required nor intended by the General Assembly’s enactment of § 8106. 
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