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INTRODUCTION 
 

A California billionaire paid at least $14 million in private money to Michigan election 

officials in favored election jurisdictions. Ex. 6 to Resp. to Motion for Summ. Disp. (spreadsheet 

showing payments over $200,000), Appx. v. 3, tab 8, App531. Upon learning of this private 

funding scheme, about two months before the 2020 general election, the Plaintiffs, all of whom 

are Michigan voters whose votes were diluted by virtue of the fact that they live in jurisdictions 

which were disfavored in the distribution of this private funding (“Voters”) sued Secretary Benson 

asking the Court to prevent her, in her role as Michigan’s chief election official who is responsible 

for overseeing local election officials, from allowing local election officials from participating in 

this private funding scheme. 

Secretary Benson claims, “This is one of the last cases challenging election issues related 

to the November 2020 general election.” Benson Resp. 1. Secretary Benson is wrong. This case 

does not seek to relitigate the results of the 2020 general election. Rather, this lawsuit is about how 

future Michigan elections are conducted and Secretary Benson’s responsibility to conduct 

elections according to Michigan’s Constitution and Election Code so every Michigan voter has 

equal access to the ballot.  

Secretary Benson claims she cannot be sued for overseeing and encouraging a private 

scheme to fund and direct the conduct of Michigan elections because she did not personally hand 

out the money. Benson Resp. 3-4, 13. Secretary Benson claims that, even if this private funding 

scheme is contrary to Michigan’s Constitution and Election Code, she is not responsible and, 

Michigan voters lack any judicial remedy to hold her accountable. Id. 

Secretary Benson, however, does not contest that: (1) she is responsible for supervising 

Michigan elections and directing how Michigan and other election officials conduct the election; 
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or that (2) she was fully aware of, and supported, CTCL’s private funding scheme. See MCL 

168.21, 168.31; see, e.g., League of Women Voters of Michigan v Secretary of State, 331 Mich 

App 156, 162; 952 NW2d 491 (2020); Citizens Protecting Michigan’s Constitution v Secretary of 

State, 324 Mich 561, 566; 922 NW2d 404, 408 (2018), aff’d 503 Mich 42 (Mich 2018); Davis v 

Secretary of State, 333 Mich App 588, 595; 963 NW2d 653 (2020) (citing Secretary of State v 

Berrien Co Bd of Election Comm’rs, 373 Mich 526, 530-31, 129 NW2d 864 (1964)). These 

essential facts are not disputed and should be taken as true and construed in the light most favorable 

to Voters. Dalley v Dykema Gossett, 287 Mich App 296, 304-305; 788 NW2d 679 (2010).  

Secretary Benson does not deny her responsibility for these functions, but instead asks this 

Court to overlook her responsibility and hold that, because she did not personally pay the money 

to election officials, she has no responsibility. This is no defense, particularly because Secretary 

Benson actually encouraged local election officials to participate in the private funding scheme. 

I. Voters have standing to challenge Secretary Benson’s failure to follow 
Michigan’s Election Code and Constitution. 
 
A. Voters have standing under Michigan’s prudential standing doctrine. 

  “Where there is a right, there must be a remedy.” 3 William Blackstone, Commentaries on 

the Laws of England 23 (1768). “It is a settled and invariable principle, that every right, when 

withheld, must have a remedy, and every injury its proper redress.”  Marbury v Madison, 5 US 

137, 147 (1803). “The government of the United States has been emphatically termed a 

government of laws, and not of men. It will certainly cease to deserve this high appellation, if the 

laws furnish no remedy for the violation of a vested legal right.” Id. at 163. 

Secretary Benson is Michigan’s Chief Election Officer. In that role, she failed to comply 

with Michigan’s Constitution and Election Code and her failure to fulfill her responsibility is 

subject to judicial review by the Court of Claims. MCL 600.6419(1)(a). Instead, she allowed an 
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election in which Voters’ right to participate in a fair and honest election in which every Michigan 

citizen has an equal vote and equal access to the ballot was denied. Accordingly, Voters have 

standing to challenge Secretary Benson’s failure to follow Michigan law. 

As the Supreme Court of Michigan has held, “a litigant has standing whenever there is a 

legal cause of action.” Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich 349, 372; 792 NW2d 

686, 699 (2010). This broad rule applies regardless of whether a party can meet the requirements 

of MCR 2.605. A party with a legal cause of action has standing “regardless of whether the 

underlying issue is justiciable,” and only if there is no legal cause of action does a court need to 

determine “if the litigant has a special injury or right, or substantial interest, that will be 

detrimentally affected in a manner different from the citizenry at large or if the statutory scheme 

implies that the Legislature intended to confer standing on the litigant.” Duncan v Michigan, 300 

Mich App 176, 192; 832 NW2d 761 (2013). 

Voters’ primary cause of action is brought under the Equal Protection Clause of the 

Michigan Constitution. Const. 1963, art. 1, § 2; see Sharp v. City of Lansing, 464 Mich 792, 800, 

629 NW2d 873, 877 (2001) (“Injunctive and declaratory relief are available to restrain any acts 

found to violate the state Equal Protection Clause.”). A claim under the Equal Protection Clause 

is a legal cause of action. Bauserman v Unemployment Ins Agency, No. 160813, 2022 WL 

2965921, at *8-11 (Mich July 26, 2022) (“State courts recognizing private causes of action for 

state constitutional violations is nothing new. . . . [A] right must be enforceable; otherwise, it is 

not [a] right at all but a mere hope.”). 

Secretary Benson acknowledges the Court’s holding in Lansing Sch Educ Ass’n, but then 

states that  Voters “have not articulated any statutory causes of action in their complaint.” Benson 

Resp. 9-10 (emphasis added). But Secretary Benson fails to cite any authority in support of her 
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attempt to change the Michigan Supreme Court’s holding by replacing “legal” with “statutory.” 

This attempt to limit Michigan’s standing doctrine in order to deny Voters’ access to judicial 

review of Secretary Benson’s violations of the Michigan Constitution and Election Code is 

incompatible with Michigan Supreme Court precedent and the fundamental principle that “where 

there is a right, there must be a remedy.” Supra, p. 2.  

Voters know of no Michigan case, and Secretary Benson has failed to cite one, holding that 

a “legal cause of action” arising under the Constitution can only be brought under a statute. In fact, 

panels of this Court have held that common law causes of action such as breach of contract (J&N 

Koets, Inc v OneMarket Properties Lake Point, LLC, unpublished opinion per curiam of the Court 

of Appeals, issued Jan 12, 2016 (Docket No. 324007), 2016 WL 155890, at *2 (Mich App Jan 12, 

2016)) and breach of fiduciary duty (Nicholson-Gracia v Gen Ret Sys of Detroit, unpublished 

opinion per curiam of the Court of Appeals, issued Feb 20, 2018 (Docket No. 334556), 2018 WL 

987212, at *1 (Mich App Feb 20, 2018)) constitute “legal causes of action.”1 

Voters’ Amended Complaint clearly alleges violations of the Equal Protection and Purity 

of Elections Clauses of the Michigan Constitution. These are “legal causes of action,” which 

Voters have standing to bring in accordance with the ruling in Lansing Sch Ed Ass’n. 

B. These Michigan Voters have standing under even the stricter federal 
standing jurisprudence. 

Secretary Benson does not address the fact that Voters’ Equal Protection claims satisfy 

even the more rigorous federal “case and controversy” standing jurisprudence. Opening Br. 15-

 
1 The J & N Koets and Nicholson-Gracia opinions are attached in the Appendix (volume four at 
App565-572). While they are unpublished and thus nonprecedential, MCR 7.215(C), Voters cite 
them here in the absence of published authority. 
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17. Michigan is not alone in having prudential standing rules under which it is easier for litigants 

to satisfy state law prudential standing when compared to federal standing requirements. 

The Supreme Court of Wisconsin recently found that all Wisconsin voters have standing 

to challenge the use of unattended ballot drop boxes. See Teigen v Wisconsin Elections Comm’n, 

2022 WI 64, 976 NW2d 519, 524 (2022). The Wisconsin Supreme Court specifically rejected the 

government’s claim, similar to Secretary Benson’s argument here, that because the voters did “not 

demonstrate[] ‘a personal stake in the outcome of the controversy’ separate and apart from the 

public at large the voters lacked standing.” Id. at 527. 

The Wisconsin Supreme Court, like the Michigan Supreme Court in Lansing Sch Educ 

Ass’n,  487 Mich at 363-72, held that Wisconsin voter standing was limited only by “prudential” 

considerations. Teigen, 976 NW2d at 528. The Wisconsin Supreme Court held that the voters in 

Teigen had standing because they “are entitled to have the elections in which they participate 

administered properly under the law” and allowing elections to proceed in a “manner other than 

that required by law causes doubts about the fairness of the elections and erodes voter confidence 

in the electoral process.” Id. at 529. As the court further explained, “[t]he Wisconsin voters, and 

all lawful voters, are injured when the institution charged with administering Wisconsin elections 

does not follow the law, leaving the results in question.” Id. at 530. 

In this case, Voters have established an injury distinct from that of the general population 

of Michigan, see Opening Br. 20, but they share equally with all Michigan voters that interest the 

State of Wisconsin recognized in Teigen as sufficient to confer standing—the right of every 

eligible citizen to participate in a fair election.  
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For these reasons, Voters satisfy Michigan’s “prudential doctrine” recognizing that “a 

litigant has standing whenever there is a legal cause of action.” Lansing Sch Ed Ass’n, 487 Mich 

at 372. 

II.  The private funding scheme was, in fact, a get-out-the-vote effort to favor 
Democrat candidates preferred by urban voters. 

 
On the basis of tax returns attested to under oath that CTCL filed with the IRS and the 

official election results Secretary Benson published, Voters demonstrated that at least 84% of the 

money CTCL paid Michigan election officials was paid to urban jurisdictions carried by President 

Biden. Docs. Related to CTCL Payments, Exhibits 4-6 to Resp. to Mtn. for Summ. Disp., Appx. 

Vol. 3, Tab 8, App484-533. Yet Secretary Benson argues that “[w]hether some jurisdictions 

received more or less than other jurisdictions from a private, non-governmental donor does not 

support standing for a claim against the Secretary of State.” Benson Resp. 13. Secretary Benson 

further argues these Voters were not injured by a private funding scheme since suburban and rural 

jurisdictions received small “grants.” Benson Resp. 4-6, 11. Focusing solely on the existence of 

the payment of any amount while ignoring the disparity in the amount of the payments misses the 

point. Secretary Benson argues a $10,000 “grant” to one election jurisdiction is equivalent to a 

$100,000 “grant” in another jurisdiction. Basic math establishes that the voters in election 

jurisdictions are not treated equally if one jurisdiction is paid and spends $1 per voter to provide 

access to the ballot and another is paid and spends 10 times that per voter. As voters from 

Republican-leaning jurisdictions, which were not favored with large grants, Voters’ access to the 

ballot was substantially less than that of individuals residing in Democrat-leaning urban 

jurisdictions that received vastly larger payments. This scheme of spending ten times or more to 

provide ballot access to voters in favored jurisdictions has the effect of increasing the number of 
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ballots cast by voters in the favored urban jurisdictions over the votes of those in the disfavored 

jurisdictions. 

Whatever the stated pretext for the payments made to election officials—to buy ballot drop 

boxes or to promote, print and distribute mail-in ballots—no one denies that urban, Democrat-

leaning jurisdictions benefitted from those payments far more than rural Republican-leaning 

jurisdictions. This substantial disparity in access to the ballot means that voters in the disfavored 

jurisdictions were denied an equal opportunity to participate in the election. 

A mail-in ballot get-out-the-vote scheme is no different than a scheme to pay for one 

polling location for every 1,000 registered voters in urban jurisdictions and one polling place for 

every 100 registered voters in rural jurisdictions. Both schemes are unconstitutional because they 

serve to dilute the votes of voters in suburban and rural jurisdictions compared to those of voters 

in urban jurisdictions. See Moore v Ogilvie, 394 US 814, 819 (1969) (“The idea that one group 

can be granted greater voting strength than another is hostile to the one man, one vote basis of our 

representative government.”); Reynolds v Sims, 377 US 533, 563 (1964) (“Overweighting and 

overvaluation of the votes of those living here has the certain effect of dilution and undervaluation 

of the votes of those living there. . . . Weighting the votes of citizens differently, by any method 

or means, merely because of where they happen to reside, hardly seems justifiable.”); Heckler v 

Mathews, 465 US 728, 740 (1984) (finding a plaintiff alleging unequal treatment to have standing, 

the Court said “when the ‘right invoked is that of equal treatment,’ the appropriate remedy is a 

mandate of equal treatment, a result that can be accomplished by withdrawal of benefits from the 

favored class as well as by extension of benefits to the excluded class.”); Baker v Carr, 369 US 

186, 206-07 (1962) (finding standing when “[t]he injury which appellants assert is that this 
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classification disfavors the voters in the counties in which they reside, placing them in a position 

of constitutionally unjustifiable inequality vis-a-vis voters in irrationally favored counties”).  

Voters have demonstrated (and could demonstrate even more fully if allowed to pursue 

discovery) they were, and continue to be, unequally treated by comparison to other, favored voters, 

pursuant to the private election funding sanctioned by Secretary Benson.  

III. Voters’ lawsuit to vindicate their right to Equal Protection is not moot. 
 
Secretary Benson claims Voters “offered nothing to show that CTCL or some other 

organization will offer private funds to election officials again in the future.” Benson Resp. 19. 

Secretary Benson is wrong. First, Judge Cameron dismissed Voters’ case before discovery closed.  

Second, CTCL has publicly announced its intent to pay an additional $80 million of private money 

into coming elections. Opening Br. 30; see Davis v Fed Election, Comm’n, 554 US 724, 736 (2008) 

(in which the Supreme Court explained, “Davis subsequently made a public statement expressing 

his intent to [run for reelection]. . . . As a result, we are satisfied that Davis’ facial challenge is not 

moot.”). 

Secretary Benson cannot have it both ways by arguing (a) the challenge to the conduct of 

the election must be dismissed because the election is imminent, and claiming (b) the election is 

over so any challenge to the conduct of the election is moot and beyond judicial review. The Court 

of Claims concluded CTCL’s private funding scheme could not be challenged before the election 

because Election Day was a month away, but recognized that judicial review of the conduct of the 

election was realistically possible only after the election. The Court of Claims declined to dismiss 

and deferred resolution of Voters’ challenge until after the election. But after the election, the 

Court of Claims (a different judge, in dicta) concluded the private funding scheme could not be 
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challenged because the case is now moot. It cannot be both; it cannot be that a private election 

funding scheme is immunized from judicial review both before and after an election.  

Now, Secretary Benson effectively repudiates her prior litigation position in an attempt to 

escape this Court’s review. Secretary Benson now claims challenges to a private funding scheme 

can be “promptly raised and decided if such grants were ever again offered.” Benson Resp. 19. 

The history of this litigation proves Secretary Benson is wrong. The more than $16 million paid to 

local election officials was not reported to any state or federal campaign finance authority. These 

payments of millions to local election officials were not fully detailed until well after the 2020 

election, when CTCL filed its tax filings in 2021. Upon learning, preliminarily, of some of these 

payments, Voters filed this lawsuit. But, as Judge Murray noted, by then the money had been paid 

to the election officials and some (but not all) had been spent, and therefore it was not possible to 

put the “toothpaste back in the tube.”  

Pre-election relief was denied because courts are reluctant to “interfer[e] with an ongoing 

election.” Judge Murray 2020 Order, Appx. Vol. 2, Tab 5, App179 (citing cases).2 Voters’ claims 

were deferred for post-election consideration after discovery was completed. Judge Murray 2020 

Order, Appx. Vol. 2, Tab 5, App179 (citing cases) (declining to “interfer[e] with an ongoing 

election”). But now Secretary Benson maintains it is too late to adjudicate Voters’ claims. 

This Catch-22 Secretary Benson asks this Court to adopt is why courts apply a mootness 

exception in election cases where it is not possible to fully litigate the claim in the short time before 

an election. Davis v Fed Election Comm’n, 554 US 724, 735 (2008); Paquin v City of St Ignace, 

 
2 Arguments that Voters’ case could not be resolved before the election but also that it should wait 
to be brought before the next election also raises judicial estoppel concerns. Under this doctrine, a 
party who has successfully and unequivocally asserted a position in a prior proceeding is estopped 
from asserting an inconsistent position in a subsequent proceeding. Lichon v Am Universal Ins Co, 
435 Mich 408, 416; 459 NW2d 288, 293 (1990). 
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504 Mich 124, 147; 934 NW2d 650 (2019) (examining whether the “challenged action is in its 

duration too short to be fully litigated prior to cessation or expiration”); Socialist Workers Party v 

Sec’y of State, 412 Mich 571, 582 n11; 317 NW2d 1 (1982) (litigation for which appellate review 

would be difficult to obtain before the election is a “classic situation where a controversy is 

‘capable of repetition, yet evading review’”); Moore v Genesee Cnty, 337 Mich App 723, 727; 976 

NW2d 921,924 (2021) (“well-recognized” that election issues are particularly likely to evade 

appellate review “due to the time constraints typically involved”). The Court of Claims correctly 

concluded these Voters’ claims fall within this recognized exception to mootness. Judge Murray 

2020 Order, Appx. Vol. 2, Tab 5, App180 (emphasis added).  

CONCLUSION AND RELIEF SOUGHT 

Contrary to Secretary Benson’s claim, this litigation is not about relitigating the outcome 

of the 2020 general election. Rather, this lawsuit brought by these Michigan Voters concerns the 

conduct of future Michigan elections. More specifically, this lawsuit concerns the responsibility 

of Michigan’s Secretary of State (as Michigan’s chief elections official) to exercise her (or his) 

responsibility to make sure election officials under the Secretary of State’s supervision conduct 

elections in conformity with Michigan’s Constitution and Election Code and prohibit private 

interests from funding and directing the conduct of elections. 

This Court should reverse the Court of Claims’ summary disposition of Voters’ challenge 

to Secretary Benson’s failure to supervise the conduct of Michigan elections in conformity with 

Michigan’s Election Code and Constitution. This Court should remand this case to the Court of 

Claims for further proceedings, including allowing the parties to complete discovery.  
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