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STATEMENT OF JURISDICTION 

Plaintiffs-Appellants Dan Ryan, Paul Driscoll, Joellen M Pisarczyk, and 

Myron Zolkewsky (“the Plaintiffs”) appeal the Court of Claims’ March 14, 2022 

order granting summary disposition under MCR 2.116(C)(10) after concluding that 

Plaintiffs lacked standing.  Plaintiffs filed a claim of appeal on March 29, 2022.   

MCR 7.203(A)(1) provides that this Court has jurisdiction over final orders of 

the circuit courts. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Plaintiffs sought a declaratory judgment holding that the Secretary of 
State violated their rights of equal protection by “allowing” private 
grant funds to be distributed to local governments for election-related 
expenses.  But Plaintiffs admitted that they each lived in jurisdictions 
that received the same grant funds.  Did the Court of Claims correctly 
grant summary judgment where the Plaintiffs lacked standing to seek 
a declaratory judgment because there was no actual controversy and 
Plaintiffs were not proper parties to pursue the allegations made? 

Appellants’ answer: No. 

Appellee’s answer:   Yes. 

Trial court’s answer:   Yes. 

2. Plaintiffs’ claims were based upon grant funds that were applied for, 
awarded, and received in 2020.  After concluding that Plaintiffs lacked 
standing, the Court of Claims further observed that there was no 
apparent relief remaining where the funds had been distributed and 
there was no indication of additional grants to be made in the future, 
and so Plaintiffs’ claims were also moot.  Even if the Plaintiffs had 
standing to seek a declaratory judgment, would Plaintiffs’ claims 
nonetheless have been subject to dismissal on grounds of mootness? 

Appellants’ answer: No. 

Appellee’s answer:  Yes. 

Trial court’s answer:   Yes. 
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CONSTITUTIONAL PROVISIONS AND RULES INVOLVED 

Const 1963, art 1, § 2 provides: 

No person shall be denied the equal protection of the laws; nor shall 
any person be denied the enjoyment of his civil or political rights or be 
discriminated against in the exercise thereof because of religion, race, 
color or national origin. The legislature shall implement this section by 
appropriate legislation. 

 
Const 1963, art 2, § 4 provides: 

Except as otherwise provided in this constitution or in the constitution 
or laws of the United States the legislature shall enact laws to regulate 
the time, place and manner of all nominations and elections, to 
preserve the purity of elections, to preserve the secrecy of the ballot, to 
guard against abuses of the elective franchise, and to provide for a 
system of voter registration and absentee voting. No law shall be 
enacted which permits a candidate in any partisan primary or partisan 
election to have a ballot designation except when required for 
identification of candidates for the same office who have the same or 
similar surnames. 

 
MCR 2.605(A)(1) provides: 
 

In a case of actual controversy within its jurisdiction, a Michigan court 
of record may declare the rights and other legal relations of an 
interested party seeking a declaratory judgment, whether or not other 
relief is or could be sought or granted.
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INTRODUCTION 

This is one of the last cases challenging election issues related to the 

November 2020 general election.  Plaintiffs are individual voters who sought a 

declaratory judgment to stop non-government actors from donating money to local 

governments for use in purchasing election equipment.  The claims in this case were 

initially premised upon allegations that the Secretary of State—who did not award, 

apply for, or distribute any of the grant funds and who was the only defendant in 

this case—had selectively steered grant applications to only “urban” or “Democrat” 

jurisdictions for partisan electoral purposes.  But, after voluminous document 

discovery at considerable expense to the Secretary of State, Plaintiffs found no 

evidence of any such steering.  Instead, Plaintiffs admitted that they each lived in 

jurisdictions that had actually received funds from the same grant program.  The 

Court of Claims then concluded that Plaintiffs required no declaration to guide their 

future conduct, that there was no actual controversy, and that Plaintiffs lacked 

standing.  In this appeal, Plaintiffs insist that they have standing based upon 

alleged disparity in the amounts awarded to various jurisdiction by the non-

governmental organization. 

Plaintiffs also take issue with the Court of Claims’ observation that their 

claims were also “in large part” moot.  The Court correctly recognized the significant 

ambiguity about what—if any—relief remained available now that the 2020 election 

had long since ended and any future grants were speculative.  The Court of Claims 

correctly recognized the hypothetical nature of Plaintiffs’ claims going forward, and 

Plaintiffs’ arguments here do little to establish a live controversy.   
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COUNTER-STATEMENT OF FACTS AND PROCEEDINGS 

A. Plaintiffs’ Allegations 

The following allegations and exhibits from Plaintiffs’ complaint may be 

useful in framing the issues and establishing the context for the arguments but 

were not expressly relied upon for the Secretary of State’s motion for summary 

disposition.   

Plaintiffs allege that they are eligible voters residing in Oakland, Macomb, 

and Livingston counties.  (Appellants’ Appx, Vol 1, Cmplt, ¶1-5, p 24.)  Plaintiffs 

allege that the Center for Tech and Civic Life (CTCL) received a $250 million 

donation from Mark Zuckerberg for the purpose of regranting funds to local election 

jurisdictions.  (Appellants’ Appx, Vol 1, Cmplt, ¶27, p 32.)  They allege that 

“millions of dollars” have been paid to elections officials in Flint, Ann Arbor, 

Lansing, East Lansing, Kalamazoo, Muskegon, and Saginaw.  (Appellants’ Appx, 

Vol 1, Cmplt, ¶29, p 32-33.)  Local officials receiving funds from a CTCL “COVID-19 

Response” grant may use the money to cover certain expenses related to the “safe 

administration” of their election responsibilities in the November 2020 election.  

(Appellants’ Appx, Vol 1, Cmplt, Exhibit 7, Grant application, p 144-149.)  The 

CTCL grant application provides the following list of examples of how the funds 

may be used: 

Ensure Safe, Efficient Election Day Administration 

• Maintain open in-person polling places on Election Day 

• Procure Personal Protective Equipment (PPE) and personal disinfectant 
to protect election officials and voters from COVID-19 
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• Support and expand drive-thru voting, including purchase of additional 
signage, tents, traffic control, walkie-talkies, and safety measures 
 

Ensure Voter Education and Outreach Efforts 
 
• Publish reminders for voters to verify and update their address, or other 

voter registration information, prior to the election 
• Educate voters on safe voting policies and procedures 

 
Launch Poll Worker Recruitment, Training, & Safety Efforts 
 
• Recruit and hire a sufficient number of poll workers and inspectors to 

ensure polling places are properly staffed, utilizing hazard pay where 
required 

• Provide voting facilities with funds to compensate for increased site 
cleaning and sanitation costs 

• Deliver updated training for current and new poll workers administering 
elections in the midst of a pandemic 

 
Support Early In-Person Voting and Vote by Mail 
 
• Expand or maintain the number of in-person early voting sites 
• Deploy additional staff and/or technology improvements to expedite and 

improve mail ballot processing.  [Appellants’ Appx, Vol 1, Cmplt, Ex. 7, p 
147-148.] 
   

The grant application material included no reference to any political party or a 

desired election outcome.   

 Plaintiffs alleged that funds were awarded to jurisdictions in Michigan that 

historically vote for Democratic Party candidates.  (Appellants’ Appx, Vol 1, Cmplt. 

¶34-35, p 34.)  But Plaintiffs did not identify any jurisdictions that were not invited 

to participate in the grant program.  Also, Plaintiffs did not offer a list of all the 

jurisdictions in Michigan that applied for or received CTCL grant funds, and—

conspicuously—they did not allege whether the jurisdictions in which they resided 

applied for a grant.  Lastly, Plaintiffs did not allege that the Secretary of State had 

R
E

C
E

IV
E

D
 by M

C
O

A
 8/9/2022 11:22:03 A

M



 
4 

any role in the receipt, disbursement, or administration of grant funds paid by 

CTCL.   

B. Facts Pertinent to Summary Disposition Based on Standing 

 On October 16, 2020, the Court of Claims entered an Opinion and Order that 

denied the Plaintiffs’ emergency motion for declaratory relief, but also held that 

there were material factual disputes concerning whether ballot boxes were 

purchased with private grant money and—if so—how many and where, as well as 

the similarity between the counties receiving private funding and those that did 

not.  (Appellants’ Appx, Vol 2, 10/16/2020 Order, p 178.)  The Court also called for 

additional facts concerning whether the Secretary of State encouraged private 

funding for only specific local jurisdictions in order to achieve a particular election 

outcome.  (Appellants’ Appx, Vol 2, 10/16/2020 Order, p 179.)   

 Following that 2020 order, the Secretary of State produced over 4,000 

documents in response to Plaintiffs’ discovery demands, at a cost to the Department 

of State of more than $10,000.  On September 29, 2021, Plaintiffs filed an Amended 

Complaint.  (Appellants’ Appx, Vol 2, 10/16/2020 Order, p 181-207.)  The proposed 

amended complaint, however, did not refer to or attach a single document produced 

by the Secretary of State, and instead referenced the same exhibits included with 

the original complaint.  Plaintiffs’ allegations isolated funds paid to certain 

“Democrat and urban jurisdictions” without reference or comparison to other 

jurisdictions.  Then, on December 3, 2021, Plaintiffs provided their answers to 

discovery, in which they admitted that each of the cities and townships in which 
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they lived received funding through the CTCL grant program.  (Appellants’ Appx, 

Answers to Def’s Discovery, Interrogatories 2-4, p 350-351.) 

 On December 17, 2021, Secretary of State Benson filed a motion for summary 

disposition.  (Appellants’ Appx, Def’s Motion & Br, Ex B, p 312-388.)  That motion 

attached Plaintiffs’ discovery responses, and also a list of all jurisdictions receiving 

CTCL grant funds that was dated October 5, 2020.  (Appellants’ Appx, Def’s Motion 

& Br, Ex C, p 362-383.)  That list was publicly filed in a similar federal case – 

Election Integrity Fund, et al v City of Lansing and City of Flint, WD-Mich Case No. 

1:20-cv-950 (2021) – just three days before Plaintiffs filed their initial complaint in 

this case.  The federal court dismissed that case for lack of standing. 

C. The Court of Claims’ Order Granting Summary Disposition 

On March 14, 2022, Court of Claims Judge Thomas Cameron issued an 

opinion and order concluding that the Plaintiffs lacked standing and granting 

summary disposition in favor of Secretary of State Benson.  (Appellants’ Appx, Vol 

1, 3/14/22 Opinion & Order, p 1-11.)  The Court first addressed Plaintiffs’ argument 

that in the earlier opinion by Court of Claims Judge Christopher Murray denying 

Plaintiffs’ “emergency” motion for declaratory judgment, the Court held that 

Plaintiffs had standing.  (See Appellants’ Appx, Vol 2, 10/16/20 Opinion & Order, p 

175-176.)  But Judge Cameron rejected the argument that standing had been 

conclusively established or that it could not be revisited.  (Appellants’ Appx, 3/14/22 

Opinion & Order, p 6.)  Judge Cameron noted that the earlier decision appeared to 

assume that Plaintiffs had standing and included a qualifying footnote regarding 

Plaintiffs’ allegation that their jurisdictions did not have access to grant monies, 
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thus “facially meeting” the standard for standing.  (Appellants’ Appx, Vol 1, 3/14/22 

Opinion & Order, p 6; Appellants’ Appx, Vol 2, 10/16/20 Opinion & Order, p 176.)  

Judge Cameron recognized that the admissions obtained from Plaintiffs through 

discovery were not available to Judge Murray. 

The Court of Claims surveyed legal authority that an “actual controversy” 

exists when a declaratory judgment is needed to guide a party’s future conduct in 

order to preserve that party’s legal rights.  (Appellants’ Appx, Vol 1, 3/14/22 Opinion 

& Order, p 7.)  But, Judge Cameron noted, “Plaintiffs have not explained what they 

would do differently, nor have they specified how their future conduct requires 

guidance from the Court.”  (Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 7.)  

“At most,” the Court stated, “and for the sake of argument, a decision from the 

Court on the allegations pleaded in the complaint might change how defendant 

exercises her supervisory authority over certain statutes, but there are no 

assertions or allegations about how a decision from the Court would guide Plaintiffs’ 

future conduct in order to preserve plaintiffs’ legal rights,” and so declaratory relief 

was not available.  (Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 7.)   

In addition, the Court of Claims also concluded that Plaintiffs had not shown 

that they were proper parties to pursue the allegations made in the complaint.  

(Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 8.)  The Court held that 

Plaintiffs had failed to allege or establish a harm or injury that is different from the 

citizenry at large.  (Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 8.)  

“Notably, it appears to be undisputed at this time that no counties or jurisdictions—
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in particular, the jurisdictions in which Plaintiffs reside—were denied access to the 

funds at issue.  (Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 8.)  The Court 

then stated that this undisputed fact undermined Plaintiffs’ standing with respect 

to the constitutional violations they alleged.  (Appellants’ Appx, Vol 1, 3/14/22 

Opinion & Order, p 8.)  “In other words, without the targeted access to funds that 

was once alleged, plaintiffs fail to state an injury that is different from that of the 

citizenry at large.”  (Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 8.)   

The Court of Claims then specifically addressed the lower threshold for 

standing for election cases, and nonetheless found that Plaintiffs failed to meet it.  

(Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 9.)  The Court held that a 

plaintiff must still allege “a present a legal controversy.”  (Appellants’ Appx, Vol 1, 

3/14/22 Opinion & Order, p 9.)  The Court concluded that the Plaintiffs’ allegations, 

“no longer concern a looming election and they sound far more hypothetical or 

anticipated than they do concrete or immediate.”  (Appellants’ Appx, Vol 1, 3/14/22 

Opinion & Order, p 9.)   

Lastly, the Court observed that the Plaintiffs’ lack of standing was “related to 

another point,” and that was the apparent mootness of Plaintiffs’ claims.  

(Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 10.)  The Court further 

observed that Plaintiffs’ claims “have been rendered moot, as noted above, by the 

notion that the funds were available to all jurisdictions that sought them.”  

(Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 10.)  The Court also noted that 

Plaintiffs’ forward-looking relief to ban the receipt of private funds in the future “is 
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merely anticipated and hypothetical at this time” because it was unclear whether 

private funds will be offered to local election officials again and would require the 

Court to speculate about the manner in which such funds might be offered, as well 

as “whether such a hypothetical offering might somehow be impermissible.”  

(Appellants’ Appx, Vol 1, 3/14/22 Opinion & Order, p 10.)  The Court stated that it 

would not engage in such a hypothetical discussion.  (Appellants’ Appx, Vol 1, 

3/14/22 Opinion & Order, p 11.)   

STANDARD OF REVIEW 

This Court reviews de novo a trial court's decision on a motion for summary 

disposition.  Johnson v Recca, 492 Mich 169, 173 (2012).  A motion based on 

standing is within MCR 2.116(C)(8) or (10), depending on the pleadings or 

circumstances of the particular case.  Le Gassick v Univ of Mich Regents, 330 Mich 

App 487, 494 n 2 (2019).  A motion under MCR 2.116(C)(10) tests the factual 

sufficiency of the complaint. In evaluating a motion for summary disposition 

brought under this subsection, a trial court considers affidavits, pleadings, 

depositions, admissions, and other evidence submitted by the parties, MCR 

2.116(G)(5), in the light most favorable to the party opposing the motion.  Maiden v 

Rozwood, 461 Mich 109, 119-120 (1999).  Where the proffered evidence fails to 

establish a genuine issue regarding any material fact, the moving party is entitled 

to judgment as a matter of law.  Id. (internal citation omitted).   
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ARGUMENT 

I. Plaintiffs lacked standing to seek a declaratory judgment in this case 
and further discovery would not have cured this deficiency.   

A. Plaintiffs failed to allege the existence of an actual controversy 
sufficient to support standing. 

The Michigan Supreme Court re-established principles of prudential standing 

in Lansing Sch Educ Ass’n v Lansing Bd of Educ, 487 Mich 349, 372 (2010), where 

it held: 

We hold that Michigan standing jurisprudence should be restored to a 
limited, prudential doctrine that is consistent with Michigan's long-
standing historical approach to standing. Under this approach, a 
litigant has standing whenever there is a legal cause of action. 
Further, whenever a litigant meets the requirements of MCR 2.605, it 
is sufficient to establish standing to seek a declaratory judgment. 
Where a cause of action is not provided at law, then a court should, in 
its discretion, determine whether a litigant has standing. A litigant 
may have standing in this context if the litigant has a special injury or 
right, or substantial interest, that will be detrimentally affected in a 
manner different from the citizenry at large or if the statutory scheme 
implies that the Legislature intended to confer standing on the 
litigant. 

So, if there is no legal cause of action, the plaintiff must meet the 

requirements of MCR 2.605, which provides: 

In a case of actual controversy within its jurisdiction, a Michigan court 
of record may declare the rights and other legal relations of an 
interested party seeking a declaratory judgment, whether or not other 
relief is or could be sought or granted. 

Pursuant to MCR 2.605, “[t]he existence of an ‘actual controversy’ is a 

condition precedent to invocation of declaratory relief.”  Lansing Sch Educ Ass’n v 

Lansing Bd of Educ (On Remand), 293 Mich App 506, 515 (2011) (citation omitted). 

“An actual controversy exists when declaratory relief is needed to guide a plaintiff’s 
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future conduct in order to preserve the plaintiff’s legal rights.”  293 Mich App at 515 

citing Citizens for Common Sense in Gov’t v Attorney Gen, 243 Mich App 43, 55 

(2000).  “The essential requirement of the term actual controversy under the rule is 

that plaintiffs plead and prove facts that demonstrate an adverse interest 

necessitating the sharpening of the issues raised.”  UAW v Central Mich Univ 

Trustees, 295 Mich App 486, 495 (2012) (citation and internal quotation marks 

omitted).  “Generally, where the injury sought to be prevented is merely 

hypothetical, a case of actual controversy does not exist.”  Citizens for Common 

Sense, 243 Mich App at 55.  A litigant may also have standing in this context if they 

have a special injury or right, or substantial interest, that will be detrimentally 

affected in a manner different from the citizenry at large or if the statutory scheme 

implies that the Legislature intended to confer standing on the litigant.  Lansing 

Sch Educ Ass’n, 487 Mich at 372.   

Plaintiffs here fail each of these requirements.  First, they have not 

articulated any statutory causes of action in their complaint.  Second, they have not 

demonstrated that they meet the requirement of an actual controversy that would 

support a declaratory judgment.  Plaintiffs’ complaint requested that the Court of 

Claims declare that the Secretary of State violated Michigan’s Equal Protection 

Clause and Purity of Elections Clause “by allowing the infusion of private funding 

and direction into select Michigan jurisdictions that historically have voted in favor 

of Democratic Party candidates.”  (Appellants’ Appx, Vol 2, Am Cmplt, Prayer for 

Relief (A)-(B), p 206-207.) 
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But Plaintiffs failed entirely to make any allegations that establish how their 

requested declarations are necessary to inform their conduct in the future, or to 

preserve their legal rights.  In fact, while Plaintiffs contend that receiving CTCL 

grant funds violated their rights under the Equal Protection or Purity of Elections 

Clauses, that claim is belied by their own discovery responses.  Defendant’s 

interrogatory #2 asked Plaintiffs to state whether the jurisdictions in which they 

are registered to vote applied for or received the CTCL grant funds, and each of the 

four Plaintiffs admitted that their cities or townships received CTCL funding.  

(Appellants’ Appx, Answers to Def’s Discovery, Interrogatories 2-4, p 350-351.)  

Further, the attached list provided by CTCL in a federal court filing shows 

jurisdictions in Michigan that received grant funding through its program.  

(Appellants’ Appx, Def’s Motion & Br, Ex C, p 362-383.)  Even a cursory review of 

the list shows no apparent preference or exclusion based on any supposed partisan 

preferences of the jurisdictions.  While Ann Arbor and Kalamazoo received grants, 

so did—for brief example—Ottawa, Livingston, and Grand Traverse counties; the 

cities of Grand Haven, Sterling Heights, and St. Clair Shores; and West Bloomfield, 

West Branch, and Roscommon townships.  (Appellants’ Appx, Def’s Motion & Br, Ex 

C, p 365-377.)  Because Plaintiffs’ jurisdictions—or other “Republican leaning” 

jurisdictions—were not denied grant funding, their rights were not violated.  In fact, 

Plaintiffs admitted that their jurisdictions received the benefit of the grants they 

seek to challenge. 

R
E

C
E

IV
E

D
 by M

C
O

A
 8/9/2022 11:22:03 A

M



 
12 

The principal argument Plaintiffs make about standing is that “nothing has 

changed” since the Court of Claims’ order denying emergency declaratory relief.  

That is simply not true.  As observed by Judge Cameron’s March 14, 2022 order, the 

earlier order did not actually find that Plaintiffs had standing, and instead only 

noted that—based on the face of the complaint—Plaintiffs “could be” affected 

differently than the general public.  (Appellants’ Appx, Vol 1, 3/14/22 Order, p 6.)  

The Court of Claims correctly recognized that the earlier order was more of an 

assumption than a conclusive finding.1  And, months after the order on Plaintiffs’ 

“emergency” motion for declaratory judgment, Plaintiffs admitted in discovery that 

their cities or townships actually received CTCL funding.  Plaintiffs’ jurisdictions 

thus had access to grant money, and so Plaintiffs’ rights were not detrimentally 

affected—in fact, their jurisdictions received a benefit from the CTCL program.  

Plaintiffs have failed to show how they have been harmed at all, how they were 

“harmed” in any way that is distinguishable from the public at large, or how they 

were harmed by any action of the Secretary.   

Plaintiffs also made a half-hearted reference to “taxpayer standing,” but 

failed to articulate how they face the prospect of increased taxation as a result of 

any jurisdictions’ receipt of private grants—despite the lapse of over a year since 

CTCL distributed its grants.  A “plaintiff must allege with particularity how the 

alleged illegal act will result in such injury.”  Killeen v Wayne Co Rd Comm’n, 137 

 
1 Plaintiffs alleged in their Amended Complaint that the Plaintiffs “are from 
precincts that did not have the benefit of private funding for the 2020 general 
election.”  (Appellants’ Appx., Vol 2, Am. Cmplt., ¶59, p 201). 
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Mich App 178, 190 (1984).  Plaintiffs’ complaint, however, did not even allege 

taxpayer standing at all, let alone with particularity.   

In this appeal, Plaintiffs have argued that the Court of Claims erred by not 

considering a supposed disparity between the amounts awarded to recipients, and 

whether “Democrat” jurisdictions received more money.  This argument simply 

misses the mark.  The premise of Plaintiffs’ claims against the Secretary of State 

was that the Secretary “steered” only certain jurisdictions to apply, and that was 

the claimed “injury” forming the basis of their standing to bring a claim against the 

Secretary of State.  Plaintiffs have now admitted that has no basis in fact.  Whether 

some jurisdictions received more or less than other jurisdictions from a private, non-

governmental donor does not support standing for a claim against the Secretary of 

State, whom the Plaintiffs have not even alleged to have been involved in 

determining the amounts awarded to any jurisdiction.  Moreover, Plaintiffs have 

not alleged that their jurisdictions—or any jurisdiction—received an amount that 

was less than what the jurisdiction requested. 

Also, Plaintiffs did not identify any special injury or right, or substantial 

interest, that would be detrimentally affected in a manner different from the 

citizenry at large.  As stated above, Plaintiffs were not injured by any alleged 

disparity in access to the grants, and each of their local governments received CTCL 

grants.  At best, Plaintiffs can only be said to raise concerns over whether other 

jurisdictions also received the same kind of grants they received, but that fails to 

show any injury or violation of Plaintiffs’ rights.  Plaintiffs have not offered any 
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factual or legal allegations showing any special right or substantial interest in 

preventing other jurisdictions from applying for the same grants that their 

jurisdictions received.   

Likewise, there is no indication in the Michigan Election Law that the 

Legislature intended to confer standing on individual voters to address supposed 

“violations.”  Instead, Plaintiffs make only a broad, general allegation that they 

have standing because they will be “injured” in some abstract way.  But 

unsupported legal conclusions are insufficient to demonstrate the existence of a 

cognizable right or interest. 

Lastly, the Court of Claims expressly observed and analyzed standing in light 

of the Supreme Court’s decision in League of Women Voters, 506 Mich 561, 587 

(2020), in which the Court remarked that “the bar for standing is lower when a case 

concerns election law,” and that “ordinary citizens have standing to enforce the law 

in election cases.”  But, as the Court of Claims correctly distinguished, this does not 

mean that any citizen may bring any action at any time simply by raising 

constitutional questions in the context of the state’s election laws.  (Appellants’ 

Appx, Vol 1, 3/14/22 Order, p 9.)  In fact, the Supreme Court’s opinion—immediately 

after remarking about the “lower bar”—quoted Helmkamp v Livonia City Council as 

stating:   “’[I]n the absence of a statute to the contrary, . . . a private person . . . may 

enforce by mandamus a public right or duty relating to elections without showing a 

special interest distinct from the interest of the public.’”  (Emphasis added.)  

Mandamus is how a citizen would normally “enforce” the election law.  See, e.g., 
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Wolverine Golf Club v Secretary of State, 24 Mich App 711 (1970), aff’d 384 Mich 

461 (1971); Automobile Club of Mich Committee for Lower Rates Now v Secretary of 

State (On Remand), 195 Mich App 613 (1992).  But Plaintiffs here did not claim 

mandamus—they sought a declaratory judgment.  A plaintiff must still raise a 

“present legal controversy” in order to have standing for a declaratory judgment.  

League of Women Voters, 506 Mich at 588.   

But a live controversy is not presented by speculative difficulties potentially 

arising from a party’s possible intent to someday do something.  Id. at 583 n 27.  As 

a result, the Court of Claims aptly recognized that Plaintiffs had not met this lower 

bar, in part because Plaintiffs’ allegations no longer concerned a looming election 

and were now, “far more hypothetical or anticipated than they do concrete or 

immediate.”  (Appellants’ Appx, Vol 1, 3/14/22 Order, p 9.)  Plaintiffs failed to 

demonstrate that they require a declaration to guide their future conduct and failed 

to meet even the lower bar for standing.   

 As a result, Plaintiffs lacked standing to bring the claims in the amended 

complaint, and their claims were appropriately dismissed. 

B. Further discovery is not necessary to determine whether 
Plaintiffs have standing. 

Plaintiffs argue that a motion under MCR 2.116(C)(10) is premature if 

discovery is not completed.  But a motion challenging standing is within either 

MCR 2.116(C)(8) or (10), depending on the pleadings or circumstances of the 

particular case.  The only reason Defendant’s motion was brought under (C)(10) in 

this case was because the motion cited to Plaintiffs’ admissions that their 

R
E

C
E

IV
E

D
 by M

C
O

A
 8/9/2022 11:22:03 A

M



 
16 

jurisdictions had received grant funds, contradicting their earlier claims and 

allegations.   

Also, Plaintiffs’ citation to Ensink v Mecosta Co Gen Hosp, 262 Mich App 518, 

540 (2004) is incomplete—what the Court actually said in that case was:  “We 

acknowledge that ‘a motion under MCR 2.116(C)(10) is generally premature if 

discovery has not closed, unless there is no fair likelihood that further discovery 

would yield support from the nonmoving party's position.’”  (Emphasis added).  See 

also Marilyn Froling Revocable Living Trust v Bloomfield Hills Country Club, 283 

Mich App 264, 292 (2009).  A question of standing is precisely the kind of issue for 

which further discovery is unlikely to yield any surprising new information.  Indeed, 

Plaintiffs’ response to the motion for summary disposition did not even attempt to 

describe what new factual support for their own standing they hope to find, despite 

already having over a year of discovery.  (Appellants’ Appx, Vol 3, Pls’ Resp MSD, p 

389 et seq.)  Even now, the future discovery described by Plaintiffs—depositions of 

the Secretary of State and Director of Elections and subpoena to CTCL—go to the 

merits of their constitutional claims, and not to whether they had standing or were 

proper parties.  And Plaintiffs already had over a year of discovery without 

producing any evidence addressed to their standing and fail to explain exactly what 

they hope to find now that might establish their standing to any greater extent than 

what they already have produced.   

Regardless, Plaintiffs cite to no authority holding that a party is entitled to 

any discovery to establish their own standing to maintain suit, let alone additional 
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discovery after making admissions negating their earlier alleged bases for standing.  

Indeed, the Supreme Court has held that standing must be alleged at the time of 

filing.  Girard v Wagenmaker, 437 Mich 231, 244 (1991).  Also, “[b]efore a court may 

exercise jurisdiction over a plaintiff's claim, that plaintiff must possess standing.”  

Miller v Allstate Ins Co, 481 Mich 601, 606 (2008).  It was incumbent upon Plaintiffs 

to verify their legal standing at the time they filed the complaint, not hope to prove 

standing later through discovery.  And here, in fact, it was discovery that revealed 

Plaintiffs’ lack of standing, after Plaintiffs admitted that their jurisdictions had, in 

fact, received funding from grants Plaintiffs had alleged were withheld from them.  

Plaintiffs demand for further discovery has no merit. 

II. Even if Plaintiffs could demonstrate they have standing for purposes 
of seeking declaratory relief, dismissal was proper where their 
claims are moot. 

In analyzing the Plaintiffs’ lack of standing, the Court of Claims recognized a 

further defect in Plaintiffs’ claims.  The Court found that the lack of standing, “is 

related to another point:  the nature and extent of the relief requested in the 

amended complaint demonstrate that this matter is, in large part, moot.”  

(Appellants’ Appx, Vol 1, 3/14/22 Order, p 10.)  The Court quoted from the Supreme 

Court decision in League of Women Voters, 506 Mich at 580, holding that a case is 

moot when it: 

Seeks to get a judgment on a pretended controversy, when in reality 
there is none, or a decision in advance about a right before it has been 
actually asserted and contested, or a judgment upon some matter 
which, when rendered, for any reason, cannot have any practical legal 
effect upon a then existing legal controversy. 
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The Court of Claims recognized that the same admissions by Plaintiffs that 

undermined their standing also rendered their claims moot “by the notion that the 

funds were available to all jurisdictions that sought them.”  (Appellants’ Appx, Vol 

1, 3/14/22 Order, p 10.) 

 Plaintiffs argue that Judge Cameron was wrong to reach this conclusion after 

Judge Murray—in the opinion denying emergency declaratory relief—had reached 

the opposition conclusion.  However, this argument disregards the fact that Judge 

Cameron had new information—i.e., Plaintiffs’ admissions—that was not available 

to Judge Murray.  Judge Cameron’s remarks on mootness expressly referenced his 

analysis on the standing issue, which included the Plaintiffs’ admissions.  That new 

information fully supported a new take on mootness—especially since mootness was 

also discussed in the League of Women Voters case that addressed citizen claims on 

election matters.  

 Moreover, in light of the fact that Plaintiffs were no longer claiming that 

grants had been “steered” by the Secretary of State, it was also no longer clear what 

practical relief remained available to the Plaintiffs.  The last grant funds had been 

awarded more than 18 months prior to Judge Murray’s opinion, and those grants 

had already been spent by the jurisdictions.  (Appellants’ Appx, Vol 1, 3/14/22 

Order, p 10.)  As Judge Murray aptly questioned, “would plaintiffs have this Court 

order the removal of certain ballot boxes—assuming they are still standing—or 

order that the funds be returned to the private donors from which they came?  It is 

not entirely apparent what Plaintiffs are asking at this time, aside from a 
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declaration that, as noted above, does not involve a live controversy at the moment.”  

(Appellants’ Appx, Vol 1, 3/14/22 Order, n 2, p 10.)  Plaintiffs had offered nothing to 

show that CTCL or some other organization will offer private funds to election 

officials again in the future, and any declaration would require the Court of Claims 

to speculate—not just about the existence of such private funds—but whether they 

might be offered in a particular way that might be unconstitutional.  (Appellants’ 

Appx, Vol 1, 3/14/22 Order, p 10.)  Judge Murray correctly recognized the lack of 

practical relief, as well as the interplay between the issues of standing and 

mootness. 

Citing Gleason v Kincaid, 323 Mich App 308, 315 (2018), Plaintiffs argue in 

this appeal that mootness should not apply because their claims are likely to recur 

while evading review.  (Pls’ Br. at 29.)  But this argument is unaccompanied by any 

articulation of what it is about their claims that could not be promptly raised and 

decided if such grants were ever again offered.  Even in Plaintiffs’ amended 

complaint, they alleged that the grant program in 2020 had been announced on 

September 1, 2020—more than two months before the election.  (Appellants’ Appx, 

Vol 2, Am. Cmplt., p 192.)  Even then, the press release on which Plaintiffs base 

that allegation makes explicit reference to promoting safe and reliable voting 

“during the COVID-19 pandemic.”  (Appellants’ Appx, Vol 2, Am. Cmplt, Ex 5, p 

295.)  There is no present basis to expect that those circumstances will recur, or—if 

they did—that a future plaintiff would not be capable of raising their own claim 
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based on the actual situation presented at that time, instead of the hypotheticals 

posed by Plaintiffs.   

Accordingly, the Court of Claims correctly recognized that Plaintiffs’ claims 

were moot, which presented an additional alternative basis on which to grant 

summary disposition in favor of the Secretary of State. 

CONCLUSION AND RELIEF REQUESTED 

For these reasons, Defendant-Appellee Secretary of State Jocelyn Benson 

respectfully requests that this Honorable Court affirm the order of the Court of 

Claims granting summary disposition in her favor. 

Respectfully submitted,   
 
/s/Erik A. Grill    
Erik A. Grill (P64713) 
Heather S. Meingast (P55439) 
Assistant Attorneys General 
Attorneys for Defendant-Appellee 
Benson 
P.O. Box 30736 
Lansing, Michigan 48909  
517.335.7659  

Dated:  August 9, 2022 
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