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Think of work and we imagine a factory with a production line, or a busy 
office or shop with the workers commuting daily between their nearby 
home and place of employment. While most people still work in this way, 

the situation is changing. For many, work means crossing international borders.

The rate of growth of the world’s migrant population more than doubled between 
the 1960s and the 1990s, reaching 2.6 percent in 1985-1990, and it is forecast that this 
trend will most likely accelerate in the 21st Century1. Many people also travel extensively 
for their work, either as contractor, employee, or self-employed.

Sadly, an estimated 2.3 million people die every year from work-related accidents and 
diseases, more than 160 million people suffer from occupational and work-related 
diseases, and there are 313 million non-fatal accidents per year. In economic terms, 
the ILO (International Labour Organisation) has estimated that more than 4% 
of the world’s annual GDP (Growth Domestic Product) is lost as a consequence of 
occupational accidents and diseases.2

This harm occurs to people working out of their normal work environment, working in 
different countries as well as to those doing their job in their normal place of employment, 
and these workers should not be excluded from prevention and protection. “Everyone has 
the right to life, to work, to free choice of employment, to just and favourable conditions 
of work and to protection against unemployment”.3

Prevention of harm should cover all workers, from all hazards and risks, in all work  
activities. This requires thought, planning, action, and follow-up to ensure that measures 
put in place are effective and continue to be so.

Christa Sedlatschek 
Director, European Agency for Safety and Health at Work
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The legal status of Duty of Care for organisations and institutions in Europe has 
changed. This has prompted FERMA (the Federation of European Risk Management 
Associations) and International SOS to draft a joint paper on the European Trends in 
Travel Risk Management. This paper also looks at how to understand Health, Safety 
and Security risk management for work-related international travel and assignments.

We launched a 1-minute survey in April to gather organisations’ practices and views  
of Travel Risk Management. We found that:
•  27% of the respondents had leadership positions in their organisation's Travel Risk 

Management policy vs 45% who were stakeholders in the decision process.
•  Respondents were in majority Risk Managers (60%). Insurance Managers 

accounted for 20% of the respondents and finally a minority had both Insurance  
& Risk Management roles. 

•  88% of the respondents believe that Travel Risk Management has become more 
important for Risk and/or Insurance Managers over the last 2 years and 79% put  
it on their agenda for the coming year.

We also requested an overview of the moral and legal obligations of 
organisations regarding their mobile workforce at the European scale. This was 
performed by DLA Piper who concluded that the European legal framework 
under the Council Directive 89/391/EEC is being implemented with the 
different Member States. Although the implementation varied according 
to each country, it was always as an improvement to their health, safety 
and security responsibilities towards their employees, business travellers  
and expatriates.

In this paper, six Risk and/or Insurance Managers share their operational and 
managerial processes and schemes through interviews. They outline to what extend 
prevention has surperseded purely financial considerations.

Finally, we present the Travel RIsk Management toolbox, which models our 
understanding and conception of Travel Risk Management’s best practice policies. 
This checklist develops an increased awareness in preventive measures and 
proposes practical solutions in Travel Risk Management. This is an essential asset 
for organisations wishing to evolve in a globalised world; improving their workers 
loyalty, business continuity and reputational considerations by providing them  
with the best professional framework possible.

The purpose of this paper is to help organisations better understand their 
responsibilities towards their employees and dependents and to provide them with 
practical recommendations.

Executive Summary
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International Business Travel: A growing reality
International assignees and mobile workforces are essential for a growing number 
of organisations. They represent their organisations’ interests overseas and develop 
their businesses and assets worldwide. As such they are an essential component for 
these organisations when evolving in a globalised world. A PriceWaterhouseCoopers 
study in 2014 confirmed that the international assignee workforce had grown from 
25% in the last decade and was to increase to more than 50% by 20204.

There are numerous instruments available to help protect the workers’ health, 
safety and security which are mainly focused on domestic issues. There is a growing 
need to help organisations address their health, safety and security responsibilities 
towards workers travelling or on international assignment. To increase complexity, 
this often includes not only the employee but their dependents as well.

This mobile workforce can be divided into four types of different assignments:5

•  Long-term expatriate assignments: Expatriate assignment is referred to as a long-
term assignment where the employee and his/her spouse/family move to the host 
country for a specified period of time, over one year.

•  Short-term expatriate assignments: An assignment with a specified duration, 
usually less than one year. Family may accompany employee.

•  International commuter: An employee who commutes from the home country  
to a place of work in another country, usually on a weekly or bi-weekly basis, while 
the family remains at home.

•  Frequent flyer: An employee who undertakes frequent international business trips 
but does not relocate.

The potential threats of international travels  
and assignments
Some international assignments or specific destinations can be dangerous for 
the international worker and even more to the company’s business or reputation. 
One must also take into consideration that organisations retain responsibility  
for their staff and dependants while they are abroad. Business travel varies in terms 
of type, mission, destination, and purpose. However travel involves specific risks for 
international workers. These risks can be incidental and very rare or on the contrary 
‘common’ threats that could be life threatening if not attended to. Some examples: 
•  Health and medical risks (e.g. malaria, Ebola, flu, tourist diarrhoea, traumas…)
•  Safety and security risks (e.g. road safety, petty crime, terrorism, civil unrest, 

political instability, express kidnapping…)
•  Psychological and individual risks (e.g. extreme solitude, depression due to 

emotional remoteness…)

Recent pandemic outbreaks such as MERS CoV in South Korea in May 2015  
and Ebola in Sierra Leone, Liberia and Guinea in 2013 are some examples of medical 
threats.

We also witnessed security-related situations such as kidnappings in Yemen in 2015, 
terrorist attack in France on Charlie Hebdo, and the attacks in Libya and Tunisia in 2015.

These events are a small sample of major health, safety and security breaches for 
the international workforce. They have lead to an intense awareness of the need 
for a comprehensive approach by organisations in their obligations towards their 
international workers and expatriates’ needs.

Implementing a Travel Risk Management programme is the natural result of this 
assessment. It is a hot topic in Risk Management.

Introduction
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Risk Managers now represent the best solution for 
organisations focusing on their workers’ well-being 
and the success of their assignments.

Ironically it has always been at the heart of Global Management; especially  
in economic sectors where there have always been a mobile workforce, e.g. the oil 
and gas, energy and mining industries.

The global evolution of Travel Risk Management
The Risk Manager is a fairly recent position which only appeared in the two last 
decades. As such the Risk Manager's role seems to become more and more 
ubiquitous in any organisation that wishes to extend its activities internationally. This 
is led mainly by the evolution of business activities themselves led by transnational 
organisations. Risk Managers combine both insurance and security aspects into  
a holistic perception of the risks and problems faced by international workers. This 
is why Risk Managers now represent the best solution for organisations focusing  
on their workers’ well-being and the success of their assignments.

For all these reasons, organisations are now taking a comprehensive approach to 
managing these risks by incorporating them within their broader occupational 
health, safety and security functions.

Not just a European or Western concept, Travel Risk Management is a worldwide 
concern. More and more organisations are working on awareness programmes and 
strategies to implement appropriate and effective policies regarding these new risks. 
Recent studies in India6, New Zealand7 or Singapore8 confirm this international 
positioning toward a better understanding of the Travel Risk Management’s current 
stakes and issues.

Implementing regional and national 
Travel Risk Management policies and 
raising awareness across Europe is a 
huge challenge. Each country has its 

own understanding of what health, safety and security for organisations should be.

Indeed, there are different levels of maturity depending on the country’s legal 
framework, definition of legal and moral responsibilities as well as institutional 
and organisational global awareness of Travel Risk Management. Europe made  
a great step forward with the European Council Directive 89/391/EEC issued in  
June 1989. This is being legally transposed to all European Union Member States. 
The directive ensures legal compliance for workers on the regional and international 
scales. It also enforces the emergence of a Duty of Vigilance amongst organisations.

Although this European framework remains fairly general it has inspired national 
lawmakers to address the rising awareness of international health, safety and security 
issues by organisations. Lawmakers are increasingly involved in enforcing a national 
legal framework of obligations and prevention measures toward organisations, 
institutions and overall, workers. For example, the French law proposal (Loi Potier) 
includes coercive measures on companies to comply with their moral and legal 
responsibilities toward their workers, subcontractors and even their subcontractors’ 
subcontractors.9

The DLA Piper study aims at providing a global overview of the legal implementation 
of Travel Risk Management policies in Europe as well as in national legislations. This 
study offers Risk Managers a high-level vision of how this space is increasingly more 
significant in Europe.

Travel Risk Management is sound business  
and a concrete investment
FERMA and International SOS have been actively implicated in guidance on Risk 
Management’s issues in Europe, and this for many years. The main message has been 
to underline the benefits of implementing efficient Travel Risk Management 
policies for organisations regarding their legal responsibilities, workers’ health, 
safety and security as well as business continuity.

The Return on Prevention10 study issued by Prevent11 in collaboration with the 
International SOS Foundation had already demonstrated to which extent preventative 
policies in Travel Risk Management can save lives, money and reputation.

It also shows the importance of being a guarantor of effectiveness and liability  
in international assignments responsibilities’ management.

This paper aims to profile the new trends and best practices in the field of Travel 
Risk Management for international workers.
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About FERMA
The Federation of European Risk Management Associations (FERMA) brings together 
22 national risk management associations in 20 European countries. FERMA has 
4 500 individual members representing a wide range of business sectors from major 
industrial and commercial companies to financial institutions and local government 
bodies. These members play a crucial role for their organisations with respect  
to the management and treatment of complex risks and insurance issues.

ferma.eu

About International SOS
International SOS is the world’s leading medical and travel security risk services 
company. We care for clients across the globe, from more than 850 locations  
in 92 countries.
Our expertise is unique: More than 11,000 employees are led by 1,400 doctors  
and 200 security specialists. Teams work night and day to protect our members.
We pioneer a range of preventive programmes strengthened by our in-country 
expertise. We deliver unrivalled emergency assistance during critical illness, 
accident or civil unrest.
We are passionate about helping clients put Duty of Care into practice. With us, 
multinational corporate clients, governments and NGOs can mitigate risks for their 
employees working remotely or overseas.

internationalsos.com

About DLA Piper
DLA Piper is a global law firm with lawyers in the Americas, Asia Pacific, Europe 
and the Middle East, positioning us to help companies with their legal needs  
around the world. We strive to be the leading global business law firm by delivering 
quality and value to our clients.

dlapiper.com
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Civil obligations owed by employers in respect of the 
health and safety of employees and their families 
sent abroad on such assignments, are likely to apply 
regardless of the cross-border element.
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1.  Background: The need for Travel Risk Management
In most developed countries there is a considerable body of national regulatory 
legislation governing health and safety at work. While this legislation primarily 
operates on the territory of the state concerned, it may have effect also in respect  
of the health and safety of employees of undertakings based in that state but who 
are sent abroad on cross-border assignments.

In any event, civil obligations owed by employers in respect of the health and safety 
of employees and their families sent abroad on such assignments, are likely to apply 
regardless of the cross-border element. This means that employers may have to pay 
compensation in the event of death or injury.

In some states, obligations owed by employers in respect of the health and safety 
of employees and their families under the general criminal law may also apply on a 
cross-border basis. The employer could be at risk of prosecution if those obligations 
are broken. Apart from legal obligations in the home state of the organisation, there 
may be specific health and safety requirements imposed in the legislation of the 
host state, observance of which will be an overriding requirement.

In the case of cross-border assignments within the EU, the legal requirements 
in respect of health and safety are likely to be broadly similar in home and host 
states, but compliance is no less important in host countries with different legal 
rules. In addition, there are powerful reputational and commercial considerations 
compelling organisations to acknowledge and discharge a duty of care to employees 
sent abroad on the employer's business. These will be particularly cogent where the 
cross-border assignment is to a country with limited health and safety legislation 
and/or enforcement, or where security is in issue for other reasons.

2.  European Health and Safety Legislation
In the EU, health and safety legislation in the employment context follows  
a systematic framework laid down by Council Directive 89/391/EEC. This lays down 
a duty on employers to ensure the health and safety of workers in every respect related 
to work (Article 5(1)). Under Article 5(4) Member States have the option, but not 
the obligation, to provide for the exclusion or limitation of employer's responsibility 
where occurrences are due to unusual and unforeseeable circumstances beyond 
the employer's control or to exceptional events, the consequences of which could 
not have been avoided despite the exercise of all due care.

The Directive imposes further general obligations on employers, including 
prevention of occupational risks and provision of information and training, and 
the provision of the necessary organisation and means. There are provisions on 
protection and prevention covering:
•  First aid
•  Fire fighting and evacuation of workers
•  Serious or imminent danger
•  Worker information
•  Worker consultation and participation and training.

The Framework Directive has been supplemented by “Daughter” Directives covering:
•  Workplace safety
•  Manual handling operations
•  Health and safety at construction sites
•  Personal protection equipment and work equipment.

Legal Review: European Employer’s Health and Safety  
Responsibility for work-related international travel  
and assignments

T R A V E L  R I S K  M A N A G E M E N T  2 0 1 5
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A further EU Directive of relevance to the topic of this paper is Directive 96/71/
EC covering the posting of workers in the framework of provision of services, which 
relates to the posting of workers for a limited period to carry out work in the territory 
of a Member State other than the state in which he normally works. The Directive 
requires Member States to ensure that undertakings guarantee posted employees 
terms and conditions relating, inter alia, to health and safety and hygiene at work 
which are laid down in the Member State where the work is carried out. The Directive 
therefore requires Member States to ensure that the contractual entitlements of 
workers are supplemented, where necessary, to meet the relevant standards.

The Framework Directive and its "Daughter" Directives have been transposed by 
national implementing legislation in all Member States of the EU. In most Member 
States the primary focus of the implementing legislation is a regulatory framework 
enforceable by administrative or in some cases criminal sanctions. This may be 
supplemented by specific legislation on civil obligations owed by employers to their 
employees, but as indicated above civil obligations in respect of health and safety 
are likely to be imposed on employers by the general law in any event.

In some Member States the legislation giving effect to the Framework Directive and 
the "Daughter Directives" insofar as the criminal or regulatory laws of the Member 
State is concerned, have effect only within the national territory of the state 
concerned. An incident occurring wholly outside that territory will not then result in 
proceedings in that country. However in other Member States, which have different 
rules and traditions regulating the territorial application of national legislation, 
the relevant implementing legislation may be interpreted as also covering acts or 
omissions abroad.

It may be mentioned that the criminal and regulatory laws of some jurisdictions 
outside the EU also have that effect. A particularly clear example is that of Canada, 
where the duty of care imposed on employers under the criminal code applies extra-
territorially, as well as on Canadian territory. A similar position may obtain under  
the laws of Australia, notably as regards entities subject to the Commonwealth  
(i.e. the federal, as opposed to state) occupational safety statute.

Civil obligations of employers to their employees are likely to apply regardless of  
the territorial location of the employee at any given time.

3. Transposition of European Legislation  
in the United Kingdom
In the UK prior to the adoption of the Framework Directive, there existed 
comprehensive framework legislation on health and safety in the form of the Health 
& Safety at Work etc Act 1974 ("HSWA") which applies in Great Britain. Separate but 
parallel legislation exists in Northern Ireland. This legislation is not only concerned 
with health and safety in the employment relationship but also imposes duties on 
employers and self employed persons in respect of the health and safety of the 
employees of other employers, and that of the public at large, insofar as they may 
be affected by the conduct of the employer's or self employed person's undertaking. 
This existing legislation, supplemented by health and safety regulations made under 
it, has been used to transpose the Framework Directive and its Daughter Directives.

Under section 2(1) HSWA every employer is placed under a duty to ensure, so far as 
is reasonably practicable, the health, safety and welfare at work of all his employees.

Under section 2(2) of the Act, this general duty extends, in particular, to requesting 
(subject to the qualification of reasonable practicality) the provision and 
maintenance of safe plant and systems of work, safe systems for the handling, 
storage and transport of articles and substances, necessary information, instruction, 
training and supervision and safe workplaces and working environments etc. This 
duty is enforceable by criminal proceedings in the event of breach, and liability is 
strict, i.e. does not depend on proof of intention, or even any fault beyond the mere 
proof of breach of duty. Proceedings will be brought by the regulatory authority 
having jurisdiction over the premises concerned, either the national health and 
safety regulator (the HSE) or the relevant local authority.

Other general duties under HSWA cover duties to non employees, duties as regards 
the safety of premises etc.

More specific duties are placed on employers by health and safety regulations made 
under HSWA. For example, Regulation 3 Management of Health & Safety at Work 
Regulations 1999 requires employers and self employed persons to make suitable 
and sufficient assessments of the risks to the health and safety of employees  
at work and of risks to the health and safety of non employees who may be affected 
by the conduct of their undertakings.
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In general these more specific duties are not qualified by reference to reasonable 
practicality, and liability is likewise strict.

Section 2 HSWA and a supplementary provision in section 40 of the Act (which 
shifts the burden of proving the limits of what is reasonably practicable from the 
prosecution to the defence) have has been interpreted by case law 12 as meaning 
that in the event of an employee being injured at work, fatally or not, the employer 
is strictly liable for breach of duty unless he can show that he did all that was 
reasonably practicable to ensure the relevant employee's health and safety. Such  
a duty may be difficult and often impossible to discharge.

In the event of prosecution, the prosecutor is not required to adduce evidence of  
a specific health and safety failing on the part of an employer. The prosecution must 
identify a material risk to which the employee was exposed but any accident which 
may have actually occurred will be strong evidence of that risk. The prosecution does 
not need to show that any accident was foreseeable. However, foreseeability will be 
relevant to consideration of the materiality of the risk and whether all reasonable 
practicable precautions were taken. This case law would appear to be generally in line 
with the UK's obligations under Articles 5(1) and 5(4) of the Framework Directive.

Except in certain limited particular cases, HSWA and its subordinate legislation do not give 
rise to civil liability but equally do not in general affect any civil responsibility under common 
law. This approach, and the qualification of certain duties by reference to reasonable 
practicability, was upheld by the Court of Justice of the European Communities ("CJEU") 
against a challenge brought by the Commission for alleged failure by the UK to implement 
the Framework Directive in case C127/05/EEC (Commission v UK).

In the UK, the civil liability of employers towards their employees is parallel with, but quite 
separate from the criminal and regulatory liability under HSWA. S.2 HSWA was drafted 
on the basis of the case law on awarding compensation in respect of death or injury to 
employees, but this civil liability is not strict, and depends on proof of fault on the part of 
the employer. That aspect of the UK regime was upheld by the CJEU in the case C127/05/
EEC just referred to. Until very recently the general common law rule of civil liability being 
based on proof of fault was in fact supplemented in many cases by a principle of strict 
liability without proof of fault for breach of statutory duty in case of breach of specific 
duties imposed by health and safety regulations. However, following the enactment of 
s.69 Enterprise and Regulatory Reform Act 2013 and subject to one or two exceptional 
instances where strict statutory civil liability has been preserved, this is generally  
no longer the case.
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In the UK, the employer's civil liability at common law does not depend on the 
territorial location of the employee at any given time13. For that reason, which may 
be thought to involve a doubtful argument, no specific implementing legislation 
was considered necessary to give effect to Directive 96/71/EC (the Directive on the 
posting of workers to other Member States) in the UK.

By contrast, the criminal and regulatory legislation under HSWA and the regulations 
made thereunder only have legal effect within Great Britain and on certain offshore 
installations and pipelines. Accordingly when offences under the Act or the 
regulations imply an identifiable act or location for the offence, then in general such 
act or location must be within the relevant national territory for jurisdiction to apply.

Nevertheless, it should be noted that many of the duties under HSWA will be breached 
in the event of the exposure of a person to a risk, and it is not necessary to show that 
an injury has actually been caused as a result. Accordingly an employer may well be 
potentially liable in Great Britain for a failure to conduct a suitable and sufficient prior 
risk assessment in respect of risks to an employee who is to be posted abroad. Moreover 
it should be pointed out that incidents involving employees posted abroad may incur 
liability under the law of the country to which the employee has been posted.14 There 
may also be the possibility of proceedings under the law of that jurisdiction against the 
employer or responsible individuals within the employer's organisation.

In addition to UK health and safety legislation, there is also the possibility of a 
corporate entity being prosecuted in certain circumstances under the Corporate 
Manslaughter and Corporate Homicide Act 2007 where the way in which the 
activities of that entity was managed and organised causes the death of a person. 
However this legislation only applies where the relevant harm resulting in the death 
of the person concerned occurred in UK territory, in territorial waters or on an UK 
registered ship or aircraft or offshore installation. The legislation would not therefore 
normally be relevant in the case of deaths of persons occurring while posted abroad.

4. The implementation  
of a Travel Risk Management system
Although national health and safety regulatory legislation is unlikely to address 
specifically the requirements of Travel Risk Management in a cross-border context, 
the principles of health and safety management required nationally can readily be 
applied in that context.

a) Policy
For example, every organisation sending employees for work abroad should have 
a specific policy statement/guidance document setting out its requirements as 
regards such assignments. This should set out the responsibilities of management; 
the responsibilities of the employee sent abroad, the requirement for a prior risk 
assessment, guidance on specific practical subjects that need to be considered (see 
below) sources of further information, and a pre travel checklist.

b)  Risk assessment
As in the case of the workplace in the home country, suitable and sufficient prior risk 
assessment forms a central part of Travel Risk Management.

Information for it will need to be obtained both from publicly available sources, and 
from specific sources within the organisation and its partners abroad regarding the 
proposed role and location of the employee posted abroad. The foreign services 
of most countries have websites with detailed and regularly updated information 
on particular foreign countries and the hazards that may be faced by those of their 
nationals that travel there. They will also contain information on local legislation and 
customs, observance of which will be essential to keep travellers out of harm's way.

The organisation may also chose to engage the services of a specialist security 
company, which may be better placed to provide up to date information on 
particular destinations.

Risk assessments should be carried out for each specific trip and set out the relevant 
activity and location. They should name the person(s) undertaking the assessment, 
its date and the timetable for its review. They need to list the significant hazards 
identified, the persons at risk, the controls and procedures etc. to be used to mitigate 
them, any specific actions required, and an assessment of the residual risk. They will 
require input from the individuals sent on the particular assignment.
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Typical topics might be:
•  disease risks for the country concerned;
•  personal fitness to travel;
•  immunisation;
•  air/sea travel to destination;
•  accommodation;
•  manual handling (both as regards luggage and work equipment);
•  location specific safety issues;
•  terrorism risks;
•  medical emergencies;
•  biological hazards;
•  food poisoning;
•  lone working hazards;
•  document control;
•  any specific risks related to the particular assignment.

c)  Training
Staff being sent abroad will need to be suitably trained (and a record kept of the 
training) on health and safety requirements, the need for pre travel medical/dental 
check ups, personal safety (general precautions to be taken to ensure food safety, 
consumption of safe drinking water, personal security and money precautions), 
public transport and taxis, driving abroad (in some countries it may be advisable to 
use a driver who is a host national), dress and cultural awareness.

d)  Equipment
As in the working environment in the home country, it is important for work equipment 
to be adequate suitable and properly maintained. In the cross-border context, special 
arrangements may be required to ensure a supply of replacements/spare parts.

e)  Construction projects and facilities management
Larger organisations establishing a more permanent presence abroad may need 
to be engaged in construction projects to provide suitable accommodation and 
specialist workplaces, and long term facilities management. There will be an 
overriding need to comply with the requirements of local law, but subject to that 
it will be appropriate to comply with the requirements imposed in EU countries 
generally as regards health and safety in construction projects, particularly in 
respect of the duties placed on clients in respect of the design and management 

of projects. Facilities management is likely to require the engagement of local staff,  
and compliance with local law as regards their employment will be the priority.

f)  Lone working
Lone working is likely to be a common feature of the employment of staff sent 
abroad. Particular attention will need to be given to training the individuals 
concerned on the special hazards of lone working and the means of mitigating the 
risks. It will also be necessary to ensure that back-up support for them (both locally 
and in the home country) is available.

g)  Incident and near-miss reporting
Systems will need to be established to ensure adequate and timely reporting 
of incidents and “near-misses”, and also to ensure follow up on reports, and on 
expressions of concern, etc received from third parties.

5.  Documentation
As always with health and safety, it is not sufficient to comply, but the organisation must 
also be in a position to be able to prove that it has complied. Adequate documentation  
of risks assessed and measures taken to mitigate them is therefore essential.

6.  Conclusion
Assignments abroad necessarily take employees into locations and circumstances where 
the employer will have little direct control of the factors affecting employees' safety. 
They also frequently involve increased risk and hazards not found in the home country 
environment. However much can be done by advance planning to mitigate the hazards 
and risks. Ensuring that appropriate precautions are taken in advance will not only protect 
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12. R v Chargot [2008] and R v Tangerine Confectionary Limited and Veolia ES (UK) Limited [2011].
13.  The courts have awarded compensation for injuries to employees working abroad. See Palfrey v Ark 

Offshore Limited [2001] (damages in respect of death from malaria caught in West Africa when employer 
had failed to warn of the malaria hazard on the basis of publicly available information, but had merely given 
general advice to seek medical advice on vaccinations and prophylactics); McDermid v Nash Dredging and 
Reclamation Company Limited [1987] (UK employee injured while working on a Dutch boat due to Dutch 
captain's negligence while in Swedish territorial waters). In Gizbert v ABC News [2006] the Employment 
Appeal Tribunal awarded a news reporter damages for unfair dismissal for refusing to accept a dangerous 
assignment in a war zone.

14.  An Italian company which posted an employee to the UK to do painting work on a crane was fined following a fatal 
injury to the employee after a fall due to failure of the management system to address work at heights adequately, 
and failure to ensure good condition of work equipment. (Industria Armamento Meridionale SpA) [2007].
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Transposition of the Framework Directive Civil Liability Transposition of Directive 96/71 Criminal Liability
BELGIUM Law of 4 August 1996 on the Health and Safety of employees at work. Enacted provisions which allow for the prosecuting of corporate entities.

CZECH 
REPUBLIC

Specific legislation was newly enacted to give effect to the Framework Directive and 
Daughter Directives - Labour Code and Health Safety Act.

Corresponding duties under the relevant transposition legislation to be enforced by 
administrative sanctions (penalties) imposed by relevant regulatory authorities and  
the criminal law may not be applicable at all, or only applicable to individuals, rather than  
to companies or other legal person - administrative penalties for breach of the relevant 
duties can be imposed by the State Labour Inspection.

Legislation may be applied even if the injury to a legally protected interest occurred abroad, 
provided that the activities of the employer were carried out in the Czech Republic.

Liability for breach of a civil duty owed to an employee by his/her employer is strict, 
though it may be a defence for the employer to prove that the injury suffered  
by the employee was due to drunkenness on the part of the employee or the breach 
by the employee of his/her health and safety duties, and the incident could not have 
been avoided by the employer.

DENMARK Cf. Appendix 1: “Danish Perspective on Employer's Duty of Care in Occupational Health and Safety Matters”.

FINLAND Cf. Appendix 2: “Sending workers overseas: Finnish Perspective on Employer’s Duty of Care in Occupational Health and Safety Matters”.

FRANCE Cf. Appendix 3: “Le Devoir de Protection des employeurs vis à vis de leurs voyageurs et expatriés : point sur le réglementation française”.

GERMANY Specific legislation was newly enacted to give effect to the Framework  
Directive and Daughter Directives - Labour Protection Law (Arbeitsschutzgestz)
Under section 2(2) of the Act, German law requires more concrete duties to be 
regulated by the Workplace Ordinance (Arbeitsstättenverordnung, ArbStättV)  
and Operation Safety Ordinance (Betriebssicherheitsverordnung, BetrSichV)
Non-compliance with ArbStättV is an administrative offence if no injury occurs.  
There is no strict liability and proof of either intent or negligence are required, but 
negligence may be presumed to the extent that the employer is deemed to know  
the law. No risks need to be identified for an administrative offence.
If a person is injured, non-compliance can be prosecuted as a crime. However,  
in this case also no strict liability exists but prosecutor has to prove that employer 
acted with purpose regarding his duties and at least negligently regarding the health 
of the employee.Germany does not have a corporate manslaughter and homicide law. 
However, if representative of corporation cause the breach of criminal laws acting as 
representative (e.g. by being negligent regarding employee’s’ life by not complying with 
labour protection requirements), courts may treat such crimes as administrative offences 
of the corporation, with fines of up to EUR 5 million applying in cases of negligence and up 
to EUR 10 million in case of purposeful acts.

Breaching of either ArbStättV or BetrSichV leading to an injury may give rise to civil 
liability under torts law. Section 823 § 2 Civil Code (BGB) provides that breaches  
of Labour Protection Law (Arbeitsschutzgesetz) lead to civil liability. In additions,  
in case of injury cause by non-compliance, general torts law Section 823 § 1 Civil 
Code (BGB) is applicable.

Civil liability must be based on intent or negligence.

Breaches of the general duty cannot be prosecuted as crime or administrative offense 
(Ordnungswidrigkeit). Criminal proceedings can only occur in case of repeated purposeful  
non-compliance with order of authorities or with concrete duties, e.g. from ArbStättV  
or BetrSichV, e.g.. to set up assessment and if non-compliance in the latter cases leaves  
to injury of a person. In such cases, public prosecutors will prosecute. If no injury occurs, 
competent authorities may order administrative fines as non-compliance. This is an 
administrative offence whether it be committed purposefully or negligently.

Table on the transposition of the EU legislation  
in some Member States



21T R A V E L  R I S K  M A N A G E M E N T  2 0 1 5

Transposition of the Framework Directive Civil Liability Transposition of Directive 96/71 Criminal Liability
BELGIUM Law of 4 August 1996 on the Health and Safety of employees at work. Enacted provisions which allow for the prosecuting of corporate entities.

CZECH 
REPUBLIC

Specific legislation was newly enacted to give effect to the Framework Directive and 
Daughter Directives - Labour Code and Health Safety Act.

Corresponding duties under the relevant transposition legislation to be enforced by 
administrative sanctions (penalties) imposed by relevant regulatory authorities and  
the criminal law may not be applicable at all, or only applicable to individuals, rather than  
to companies or other legal person - administrative penalties for breach of the relevant 
duties can be imposed by the State Labour Inspection.

Legislation may be applied even if the injury to a legally protected interest occurred abroad, 
provided that the activities of the employer were carried out in the Czech Republic.

Liability for breach of a civil duty owed to an employee by his/her employer is strict, 
though it may be a defence for the employer to prove that the injury suffered  
by the employee was due to drunkenness on the part of the employee or the breach 
by the employee of his/her health and safety duties, and the incident could not have 
been avoided by the employer.

DENMARK Cf. Appendix 1: “Danish Perspective on Employer's Duty of Care in Occupational Health and Safety Matters”.

FINLAND Cf. Appendix 2: “Sending workers overseas: Finnish Perspective on Employer’s Duty of Care in Occupational Health and Safety Matters”.

FRANCE Cf. Appendix 3: “Le Devoir de Protection des employeurs vis à vis de leurs voyageurs et expatriés : point sur le réglementation française”.

GERMANY Specific legislation was newly enacted to give effect to the Framework  
Directive and Daughter Directives - Labour Protection Law (Arbeitsschutzgestz)
Under section 2(2) of the Act, German law requires more concrete duties to be 
regulated by the Workplace Ordinance (Arbeitsstättenverordnung, ArbStättV)  
and Operation Safety Ordinance (Betriebssicherheitsverordnung, BetrSichV)
Non-compliance with ArbStättV is an administrative offence if no injury occurs.  
There is no strict liability and proof of either intent or negligence are required, but 
negligence may be presumed to the extent that the employer is deemed to know  
the law. No risks need to be identified for an administrative offence.
If a person is injured, non-compliance can be prosecuted as a crime. However,  
in this case also no strict liability exists but prosecutor has to prove that employer 
acted with purpose regarding his duties and at least negligently regarding the health 
of the employee.Germany does not have a corporate manslaughter and homicide law. 
However, if representative of corporation cause the breach of criminal laws acting as 
representative (e.g. by being negligent regarding employee’s’ life by not complying with 
labour protection requirements), courts may treat such crimes as administrative offences 
of the corporation, with fines of up to EUR 5 million applying in cases of negligence and up 
to EUR 10 million in case of purposeful acts.

Breaching of either ArbStättV or BetrSichV leading to an injury may give rise to civil 
liability under torts law. Section 823 § 2 Civil Code (BGB) provides that breaches  
of Labour Protection Law (Arbeitsschutzgesetz) lead to civil liability. In additions,  
in case of injury cause by non-compliance, general torts law Section 823 § 1 Civil 
Code (BGB) is applicable.

Civil liability must be based on intent or negligence.

Breaches of the general duty cannot be prosecuted as crime or administrative offense 
(Ordnungswidrigkeit). Criminal proceedings can only occur in case of repeated purposeful  
non-compliance with order of authorities or with concrete duties, e.g. from ArbStättV  
or BetrSichV, e.g.. to set up assessment and if non-compliance in the latter cases leaves  
to injury of a person. In such cases, public prosecutors will prosecute. If no injury occurs, 
competent authorities may order administrative fines as non-compliance. This is an 
administrative offence whether it be committed purposefully or negligently.



T R A V E L  R I S K  M A N A G E M E N T  2 0 1 522

Transposition of the Framework Directive Civil Liability Transposition of Directive 96/71 Criminal Liability
HUNGARY The Labour Safety Act (Act XCIII of 1993 on Labour Safety)  was adopted specifically 

for the transposition of the Framework Directive.

The Labour Code (effective at the time: Act XXII of 1992, now Act I of 2012 on the 
Labour Code) had already been in force when the Framework Directive was adopted. 
It provided a background framework for the employer’s liability for damages caused to 
an employee.

Employer’s civil liability under the Labour Code is strict. The employee merely  
has to prove that the damage is in fact incurred in connection with the employment 
relationship. The burden of proof subsequently shifts to the employer to exonerate itself 
from liability for the damage (e.g. personal injury caused to the employee).

Exoneration is only possible for the employer if the damage had occurred as a 
consequence of unforeseen circumstances beyond its control, and it had not been 
reasonably practicable to take action for preventing or mitigating the damage.  
(See Section 166 paragraph 2) point a) of the Labour Code).

According to case law, if the employer failed to comply with its duty to ensure 
the health, safety and welfare at work of its employees, it may not exonerate itself 
on grounds that the employee also failed to comply with the applicable safety 
regulations. (See Case BH 2014. 90. of the Supreme Court).

In Hungary labour law has developed as an autonomous branch of civil law. 
Therefore as regards liability for damages caused in an employment relationship,  
the special rules of the Labour Code apply as opposed to the rules of the Civil Code.

Act XVI of 2001 amended the Labour Code in line with the provisions of Directive 96/71.

The rules on strict liability of the employer under the Labour Code also cover the case of posting 
employees abroad (as well as cross-border assignments and labour hiring).

According to the unofficial commentary to Section 166 of the Labour Code, when posting a 
worker to another Member State, the sending employer bears joint and several liability together 
with the receiving employer for damages caused to the employee.

Criminal Liability under the Criminal Code is not strict.

An employer may commit “professional misconduct” under Section 165 of the Criminal Code 
(Act C of 2012 on the Criminal Code) if by breach of a rule pertaining to his profession,  
he causes imminent danger to the life, safety or health of another person (e.g. his employee)  
or causes bodily harm to that person, and in aggravated situations even death, permanent 
physical disability, serious health impairment, a mass catastrophe or certain combinations 
thereof.

According to the unofficial commentary to Section 165 of the Criminal Code, the term “a rule 
pertaining to one’s profession” also includes rules of occupational safety, management codes  
and health & safety obligations of employer set out by law.

The employer can only be held liable if its negligence is proven in connection with the breach  
(or it can be proven that it wilfully disrespected its safety obligations).

Therefore, the employer’s liability is not strict. No special rules on burden of proof apply  
as compared to the general rule of proof of fault in criminal law.

If it is proven that the employer’s intention also extended to causing imminent danger,  
it is sanctioned more severely for an intentional crime.

Similarly to the HSWA, 165 of the Criminal Code can also be breached in the event of the 
exposure of a person to risk, therefore its provisions may apply to employees posted abroad  
as well.

Finally, prosecution of corporate entities, is only possible under Hungarian law in case  
of intentional crimes and under specific circumstances (e.g. when the crime was committed  
for the benefit of the corporate entity, or the crime was committed by means of the corporate 
entity and by one of its senior officials). Therefore, except for the unlikely situation in which  
the employer intends to expose his employee’s life and physical integrity to risk, there is no 
chance for prosecution of the entity itself. (See Section 2 of Act CIV of 2001 on Criminal 
Sanctions Applicable to Legal Persons.).

ITALY Appendix 4: “Il Duty of Care in Italia e la responsabilità dei datori di lavoro verso gli espatriati e i viaggiatori”.
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Transposition of the Framework Directive Civil Liability Transposition of Directive 96/71 Criminal Liability
THE 
NETHERLANDS

Dutch statute law is enforced primarily on an administrative law and preventative 
basis. This entails that monitoring authorities many actively conduct inspections of 
working conditions and take administrative law measures to address incompliances, 
breaches and violations.

Dutch Working Conditions Act places specific duties on employers regarding risk 
assessments and risks evaluations to both employees and employers of employees 
who are seconded to the employer.

Specific duties can be placed on employers in relation to the prevention of major 
incident with hazardous substances and their consequences for the health and safety 
of employees.

Dutch civil law provides a separate liability to employers vis-à-vis employees in case 
of working accidents. Dutch civil law on employer-employee relations provides a 
deviation from the regular division of the burden of proof pursuant to Dutch civil 
procedure. Section 2 of Article 7:658 of the Dutch civil code in principle provides 
a legal presumption that the employer is liable for any damages suffered by the 
employee during the work carries out by the employee, unless he proves that he has 
met all requirement set in section 1 of Article 7:658 or proves that damages were 
suffered in great part due the deliberate intent or recklessness of the employee.

Dutch Act on Cross-border Working Conditions provides that employees who have worked 
outside the Netherland in EU Member States or States that are party to the Agreement 
concerning the European Economic Area, can base claims on that State’s legislation  
implementing Directive 96/71.

Specific working conditions requirements violations qualifies as criminal offenses and may only 
be persecuted as criminal offenses and may only be prosecuted as criminal offences pursuant 
to the Working Conditions Act (Arbeidsomstandighedenwet) Violation of administrative law 
measures imposed, such as an obligation to stop work, constitutes a criminal offense. Criminal 
law principles and provisions may provide more stringent requirements for conviction compared 
with the requirement under administrative law to take administrative law measures.

POLAND An employer is liable for any loss or damage to employee’s personal belongings  
to items necessary to perform work which occurred in connection with an accident 
at work and may be liable for employee’s personal injury resulting from an accident 
at work.

An employee who falls ill during an international business trip, is entitled to the 
reimbursement of the documented necessary cost of medical treatment abroad.

Polish employer is obliged to reimburse the costs of the documented, necessary costs of  
the employee’s medical treatment not financed from the public funds.

Under the Polish Labour Code, the employers registered in EU Member States and non-EU 
Member States who delegate its employees to temporarily perform work in Poland, are obliged  
to guarantee their delegated employees with the health and safety conditions no less favourable 
that those provided for in the Polish Labour Code (i.e. the Polish local regulations set forth  
the minimum standards in this respect).

Polish statutory regulations do not include any specific regulations applicable to the employees 
performing work during international business trips, this means that the employers is obliged  
to secure appropriate working conditions also to the employees performing work abroad, taking 
into account that an employer may have limited control over the employees workplace.

SLOVAKIA Specific legislation was newly enacted to give effect to the Framework Directive  
and Daughter Directives - Act on Occupational Safety and Health protection.

There is a requirement for postings abroad to be subject of a separate contract 
between employer and employee. Typically this contain detailed provisions on  
the Health & Safety obligations of both parties.

SPAIN Appendix 5: “Obligaciones de prevención de riesgos laborales respecto de los trabajadores desplazados al extranjero”.

SWEDEN Appendix 6: “Duty of Care owned by Swedish companies to their overseas employees: a legal perspective”.

SWITZERLAND Appendix 7: “Duty of Care owned by companies in Switzerland to its overseas or travelling workforce”.



25T R A V E L  R I S K  M A N A G E M E N T  2 0 1 5

Transposition of the Framework Directive Civil Liability Transposition of Directive 96/71 Criminal Liability
THE 
NETHERLANDS

Dutch statute law is enforced primarily on an administrative law and preventative 
basis. This entails that monitoring authorities many actively conduct inspections of 
working conditions and take administrative law measures to address incompliances, 
breaches and violations.

Dutch Working Conditions Act places specific duties on employers regarding risk 
assessments and risks evaluations to both employees and employers of employees 
who are seconded to the employer.

Specific duties can be placed on employers in relation to the prevention of major 
incident with hazardous substances and their consequences for the health and safety 
of employees.

Dutch civil law provides a separate liability to employers vis-à-vis employees in case 
of working accidents. Dutch civil law on employer-employee relations provides a 
deviation from the regular division of the burden of proof pursuant to Dutch civil 
procedure. Section 2 of Article 7:658 of the Dutch civil code in principle provides 
a legal presumption that the employer is liable for any damages suffered by the 
employee during the work carries out by the employee, unless he proves that he has 
met all requirement set in section 1 of Article 7:658 or proves that damages were 
suffered in great part due the deliberate intent or recklessness of the employee.

Dutch Act on Cross-border Working Conditions provides that employees who have worked 
outside the Netherland in EU Member States or States that are party to the Agreement 
concerning the European Economic Area, can base claims on that State’s legislation  
implementing Directive 96/71.

Specific working conditions requirements violations qualifies as criminal offenses and may only 
be persecuted as criminal offenses and may only be prosecuted as criminal offences pursuant 
to the Working Conditions Act (Arbeidsomstandighedenwet) Violation of administrative law 
measures imposed, such as an obligation to stop work, constitutes a criminal offense. Criminal 
law principles and provisions may provide more stringent requirements for conviction compared 
with the requirement under administrative law to take administrative law measures.

POLAND An employer is liable for any loss or damage to employee’s personal belongings  
to items necessary to perform work which occurred in connection with an accident 
at work and may be liable for employee’s personal injury resulting from an accident 
at work.

An employee who falls ill during an international business trip, is entitled to the 
reimbursement of the documented necessary cost of medical treatment abroad.

Polish employer is obliged to reimburse the costs of the documented, necessary costs of  
the employee’s medical treatment not financed from the public funds.

Under the Polish Labour Code, the employers registered in EU Member States and non-EU 
Member States who delegate its employees to temporarily perform work in Poland, are obliged  
to guarantee their delegated employees with the health and safety conditions no less favourable 
that those provided for in the Polish Labour Code (i.e. the Polish local regulations set forth  
the minimum standards in this respect).

Polish statutory regulations do not include any specific regulations applicable to the employees 
performing work during international business trips, this means that the employers is obliged  
to secure appropriate working conditions also to the employees performing work abroad, taking 
into account that an employer may have limited control over the employees workplace.

SLOVAKIA Specific legislation was newly enacted to give effect to the Framework Directive  
and Daughter Directives - Act on Occupational Safety and Health protection.

There is a requirement for postings abroad to be subject of a separate contract 
between employer and employee. Typically this contain detailed provisions on  
the Health & Safety obligations of both parties.

SPAIN Appendix 5: “Obligaciones de prevención de riesgos laborales respecto de los trabajadores desplazados al extranjero”.

SWEDEN Appendix 6: “Duty of Care owned by Swedish companies to their overseas employees: a legal perspective”.

SWITZERLAND Appendix 7: “Duty of Care owned by companies in Switzerland to its overseas or travelling workforce”.



T R A V E L  R I S K  M A N A G E M E N T  2 0 1 526

Observing and enforcing a legal framework at the international scale can be a challenge 
for organisations, especially for large scaled ones. More than just a legal consideration, 
Travel Risk Management must address moral, business and reputational aspects.

In a survey conducted from April to July 2015 and targeting Risk and/or Insurance 
Managers we found that:
•  88%15 believe that Travel Risk Management has become more important for Risk  

and/or Insurance Managers over the last 2 years
•  79% stated that it is on their agenda for the coming year
•   Less than 43% of the respondents’ organisations have a Health Policy
•   Whereas 70% have a Safety and Security Policy

This demonstrates a growing consideration from organisations towards efficient 
and long-term solutions to ensure their international workforce’s health, safety 
and security. However, implementing such policies has its inherent challenges. 
Successful implementation of a Travel Risk Management plan requires specific 
trainings, people and knowledge.

Through these six interviews of European Risk and/or Insurance Managers we 
aim to share some of the best concrete practices and processes. These Risk and/or 
Insurance Managers belong to some of the largest and most respected organisations 
in Europe and they provide valuable insight in how any company should implement 
Travel Risk Management to extend its activities on the international scale.

KERING
ANNE-MARIE FOURNIER, Risk Manager  
at KERING, AMRAE Vice-president  
Activity sector: Luxury  
Private company
Head office: France
Business locations: Brazil, China, Czech 
Republic, France, Hong Kong, Italy, India, Japan, 
Netherlands, Singapore, South Korea, Switzerland, 
Thailand, UAE, US.
Kering is the holding company of many famous 
luxury brands: Gucci, Bottega Veneta, Saint Laurent, 
Alexander Mcqueen, Balenciaga, Brioni, Christopher 

Kane, Mcq, Stella Mccartney, Tomas Maier, Boucheron, Dodo, Girard-Perregaux, 
Jeanrichard, Pomellato, Qeelin, Ulysse Nardin, Puma, Volcom, Cobra, Electric
Number of travellers/expatriates: 4 000/57
Number of countries where the organisation is set up/has an activity: 50+

Q1 How important is the management of health, safety and security risks for interna-
tional/cross-border workers for your organisation? How has this developed in impor-
tance over the last five years? How do you think it will change over the next five years? 

With so much business travel, it is very important for us. I am not sure how much the 
exposure has changed in principle, but we are going to different countries, and over 
the last five years, travellers have become more conscious of the risks and ask what 
services and security devices are available. This is something which I believe will be 
increasingly important in the current global climate.

Best practices from Risk practitioners:  
from experience to expertise

15.  On-line survey of 191 respondents conducted from April to July 2015 with 60% Risk Managers, 20% Insurance 
Managers and 20% are Risk and Insurance Managers.



27T R A V E L  R I S K  M A N A G E M E N T  2 0 1 5

Q2 Does your organisation have a specific duty of care (or similar) policy covering 
international/cross-border business travel? If so, what does this include? 

We believe we have a duty of care for our travellers, because we want to be sure 
that all our employees have good working conditions. We campaign for the rights  
of women and sustainability, and we believe that the first to benefit from our policies 
should be our own employees.

Q3 How does your organisation bring together the functions of the different internal 
stakeholders in managing travel security and what is your role? To what extent is 
senior management involved and how (active participation, reporting)? 

We have a global travel policy written by Human Resources (HR), security and 
myself as Risk Manager. Senior management is involved through the head of HR.

Q4 In practical terms, how do you handle Travel Risk Management in your daily 
activities? What is (are) your biggest challenge(s) and what solutions are you 
looking for? 

We have a global travel insurance policy 
for the group and contract separately 
with International SOS for emergency 
response. Sometimes it has taken a while 

for small subsidiaries in remote countries that we have acquired to want to join if they have 
not been part of a group scheme, but it only takes one or two incidents for them to see its 
value. Fortunately, it is not a problem to get the coverage limits that we want.

We work with a number of travel agencies, and it is mandatory for employee travel to 
be booked through one of them. They report immediately to the International SOS 
TravelTracker system, so that at any one time we know how many people are travelling 
and where they are going. This also gives us the opportunity to see when someone has 
booked to go to certain destinations, and we can go to our intranet for further information.

Everyone travels with our emergency numbers and the details of our travel insurance. 
If there is an emergency, depending on the circumstances, they contact either the 
company’s security department or International SOS. Once that happens, they 
communicate with me as Risk Manager, and I make sure that everyone who should 
be involved knows what is happening, including our insurer/broker. Everyone will 
do what he or she has to do. I do not have a major role in the technical or medical 
response; that is for security or International SOS.

Q5 Can you give us an example where your organisation had to deal with a Travel 
Risk Management issue? How did you handle it? What lessons did you learn from it? 

Our incidents range from getting advice for a security problem to repatriating a 
person who has been seriously injured. Sometimes people ask for advice which is 
not an emergency. There can be incidents involving VIPs which are not under our 
contracts with them. We try to be flexible and help.

Q6 What best practices you would share with a Risk Manager starting the process 
in his/her organisation and what advice would you give? 

Choose your travel agencies and assistance company carefully because it is very 
important to know where travellers are and be able to get a recap quickly. It is 
also very useful to identify whether someone who is asking for assistance, such as 
repatriation, is really part of our group and covered by our policy.

Remember that people can be more anxious when they are travelling and may 
not react to problems as they would do in more familiar surroundings at home. 
Sometimes a call with someone who can discuss the situation calmly is enough.

Q7 How do you justify to your senior executives that Travel Risk Management 
programmes are a worthwhile investment on short and long term issues? 

We do sometimes go through a tender process to make sure our costs are in line 
with the market, but the company view is that you get what you pay for, and if you 
do not have the right services, our people could suffer.

Over the last five years, travellers have become more 
conscious of the risks and ask what services and 
security devices are available.
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DLA PIPER
JULIA GRAHAM, Director of Insurance and Risk  
at DLA Piper, board member and President of FERMA, 
Technical Director of AIRMIC  
Activity sector: Law firm
Partnership
Business locations: Americas, Asia, Pacific, Europe  
and the Middle East 
 Number of travellers/expatriates: In 2014, DLA Piper 
travellers in the group managed from the UK made 3 681 
trips in Europe (average duration 3.1 days) of which 1 700 
were to the UK; 378 to Canada and the United States 
(average duration 6.6 days) and 2 773 to other parts  
of the world (average duration 7.0 days) 

Note: This discussion focuses on the firm's business operations outside the Americas.

Q1 How important is the management of health, safety and security risks for 
international/cross-border workers for your organisation? How has this developed 
in importance over the last five years? How do you think it will change over the next 
five years? 

We take travel risks very seriously. As a law firm, our business depends entirely on our 
people, their knowledge and the work they produce for our clients. In the last five years, 
travel risks have become more important for two reasons. One is that our exposure has 
expanded as the size and geographic footprint of the firm have grown; we have more 
people travelling to more places. Second, as with other businesses, we operate in riskier 
times, for example, additional places have become more politically and socially volatile. 
We are putting people in places where personal security is a more important consideration. 
The world is less stable, less predictable, and that does not look likely to change.

The workforce is very mobile. Types of travel include fly in/fly out trips, project 
work that may last a few weeks, short term secondments of around three months 
to twelve months and longer term relocations. It can be reactive – for example 
responding to a request from a client – or proactive, for example when exploring 
new business opportunities and liaising locally with affiliate businesses.

The advice we give on travelling is skewed by the type and purpose of travel: where 
travellers are going, who is travelling - including contractors and clients - how long they 
will be there and the work they will be doing. There may be a material difference in the 
risk between construction and mining specialists who are going to spend a few days  
in certain parts of Africa and someone who is going to be in Australia for two years.

Q2 Does your organisation have a specific duty of care (or similar) policy covering 
international/cross-border business travel? If so, what does this include? 

Yes, we do. We take legal compliance seriously and do what is appropriate in all the 
countries where we operate or travel to. We also have minimum standards which 
we apply across the firm. They are accessible to all that might need them before  
or while they are travelling.

Q3 How does your organisation bring together the functions of the different internal 
stakeholders in managing travel security and what is your role? To what extent 
is senior management involved and how (active participation, reporting)? 

My responsibility is for international business, excluding the Americas, but we have to 
think globally, because we often work in multi-jurisdictional teams. We have a security 
manager who is part of the operational team, which reports to me. He is responsible 
for health and safety and security not just for travel, but also for other risks such as 
security breaches. Operational risk works closely with other functions across the firm.

We use a framework of gold, silver and bronze plans and teams for dealing with 
crises of all types, including travel. Senior management gets involved if there is a 
gold (rapid response) alert. The head of HR, who is a member of the firm's executive 
committee, is in the gold team for people-related events. Silver is managed 
regionally and bronze locally. Communication is critical and plays a pivotal part in 
all of our plans.

Q4 In practical terms, how do you handle Travel Risk Management in your daily 
activities? What is (are) your biggest challenge(s) and what are the solutions you’re 
looking for? 

We use a variety of sources of information, which include daily information tracking 
of events by countries, bespoke research focusing on issues and countries, and time 
sensitive alerts when something happens that might affect our travellers. These 
solutions vary from off-the-shelf products, some of which are value-added to our 
insurance and others are country and city knowledge providers.
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We raise our travellers’ awareness so they know the procedures and solutions, who 
to contact and how and when to do so. Having all of this clearly documented and 
made accessible is important, and we use our intranet site, newsletters and alerts 
on the home page of our intranet site when the need arises. We make it clear that 
there is access to guidance on line and if helpful by email or telephone. Travellers 
also have a travel card with 24/7 emergency numbers for health and security issues. 
A brochure supports this with details of everything that should be done before and 
during travel both as an individual and where an individual has responsibility for 
others. A third party specialist provider acts as a clearing house for emergency calls, 
some go direct to our medical emergency service or security advisers and others 
may come to members of the operational risk team. Real emergencies are rare, but 
we are prepared when they do happen.

If someone is going to a very high risk area, he or she may have a movement 
reporting protocol, letting us know when they are leaving their hotel and when they 
have arrived at the meeting venue, for example. If we don’t get that report, then we 
might push the button to start the response procedures.

In terms of challenges, it is knowing where everyone is. Because of the nature of the 
partnership, we do not have centralised travel booking for all, although the largest 
travel agent has a sophisticated risk management system and protocol which the 
operational risk team and the firm's travel team link into. This system lets us know 
if someone is planning to go to higher risk location, where we might wish to step 
in to offer advice. We are currently looking at a system that would allow us to get 
a better grasp on where everyone is and encourage people to use it. The issue is 
proportionality of monitoring.

In general, our people are risk aware, and the lawyers who go to higher risk areas are 
sensitive to risk, not just for themselves but also for the people in their care.

Q5 Can you give us an example where your organisation had to deal with a Travel 
Risk Management issue? How did you handle it? What lessons did you learn from it? 

We have had to deal with a number of travel risk issues, such as the Iceland ash cloud 
in 2010 and the outbreak of Ebola virus in West Africa that started in 2014. With 
the Ebola outbreak, we evoked our communication response, brought in additional 
support from our emergency response consultants and updated our pandemic plan. 
We took advice from a number of sources, including the World Health Organization 
(WHO) and issued alerts for travellers on our intranet home page. We found this 

worked better than sending too many emails which can get overlooked. People 
did call and ask for advice, and from the feedback we received, we believe that 
the advice was informed, sensible and proportionate and will encourage "repeat 
business" for the team.

Q6 What good practices would you would share with a risk manager starting the 
process in his/her organisation and what advice would you give? 

Assess your risks and tailor your solutions – it is unlikely that one solution will fit 
all needs. This not only ensures that your response is fit for purpose but also cost 
effective. Check out what value added solutions you might have available without 
additional cost as part of your insurance arrangements.

Practice your response plans. Rehearsal is invaluable. You find the weakness in your 
procedures, but nobody gets hurt.

Also, look at aggregate people risks - travel, liability and benefits - if you have teams 
or groups going to the same destination, especially if they are using the same means 
of travel. Insurance will not bring back key people, however, and essentially this 
should be risk assessed first and a policy established and implemented for travel 
risk for aggregation Restrictions in life assurance and other covers my apply if 
governments have recommended restrictions in travel - risk managers need to be 
alert to this.

Q7 How do you justify to your senior executives that Travel Risk Management 
programmes are a worthwhile investment on short and long term issues? 

It is not an issue, when we need to get bespoke advice, which is an extra expense, 
where this is justifiable and relevant. We have a central Travel Risk Management 
budget and on occasion, the cost might be part of the costs incurred by clients. 
However, at the end of the day, whatever is needed to ensure the health, safety and 
well-being of our people, comes first.
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ATLAS COPCO
CAROLINE HOLM, Senior Insurance and Risk Manager  
at Atlas Copco, SWERMA board member  
Activity sector: Compressors, vacuum solutions and air 
treatment systems, construction and mining equipment, 
power tools and assembly systems
Public company
Head office: Sweden
Business locations: Global
Number of employees: 44 000
 Number of countries where the organisation is set up/
has an activity: 91

Q1 How important is the management of health, safety and security risks for inter-
national/cross-border travellers for your organisation? How has this developed in 
importance over the last five years? How do you think it will change over the next 
five years? 

Atlas Copco regards employee safety as a number one priority whether the employee 
is working in his or her home location or travelling. This has not altered, although our 
exposures do change when, for example, we acquire new businesses, simply because 
we have more travellers, or we go into new markets. Globalisation has affected the 
risks through the spread of disease and more road travel, for instance. Climate changes 
also have a risk impact as the need for evacuation can increase.

Q2 Does your organisation have a specific health, safety and security policy covering 
international/cross-border business travel? If so, what does this include? 

We have a specific policy issued by HR which sets out the proper procedures related 
to business travel. Our role in the Insurance & Risk Management Department 
is primarily to design and implement the Travel Risk Management insurance 
programme, which means finding a suitable global insurance programme and 
emergency assistance provider. We also make sure that the organisation has the 
necessary tools and agreements available.

Q3 How does your organisation bring together the functions of the different internal 
stakeholders in managing travel security and what is your role? To what extent 
is senior management involved and how (active participation, reporting)? 

Cooperation with HR is a normal part of our work. Our senior management plays an 
active part in the discussion through internal committees and teams.

Q4 In practical terms, how do you handle Travel Risk Management in your daily 
activities? What is (are) your biggest challenge(s) and what are the solutions you’re 
looking for? 

One of the biggest challenges for us in terms of solutions is to get a consistent and 
fully compliant global insurance programme, especially so because we want it to 
cover travellers from all our operations. Insurers will say their policies are compliant 
– but their definition of compliant can vary from our definition of compliant! 

Q5 Can you give us an example where your organisation had to deal with a Travel 
Risk Management issue? How did you handle it? What lessons did you learn from it? 

When we have a severe incident – and there are not many - we perform a case study 
involving HR, risk management and claims representatives from the insurer and the 
medical service provider. We go through the case and the claim to see what has 
happened. Did everyone know what they needed to do and how well did they do it? 
We have found that our processes were working well and that we should continue to 
prepare and inform our travellers about the availability of services and tools.

In that way travellers can better understand the problems they may face and 
how to deal with issues. For example, they should have the medical emergency 
number in their contacts list and keep the insurance card with them at all times so 
that they know who to contact if there is a problem. We also offer advice on their 
destination(s) using the database provided by International SOS. It includes really 
useful information, such as vaccination recommendations and whether it is safe 
to drink the water or take taxis, or if women need to take particular precautions. 
The prepared traveller is a safer traveller.
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Q6 What best practices would you share with a risk manager starting the process 
in his/her organisation and what advice would you give? 

I would start defining the organisation’s insurance and travel services needs and 
requirements. Talk to insurers to understand their capacities and have their views 

on a global programme. You want 
to know, for example, what local 
presence they have. Do they have 
local offices or work through network 
partners? How they will work with 

claims and the medical assistance service provider, and can you unbundle that 
service and choose your own supplier? You will also want a compliance analysis. 
And, certainly, preparation of travellers is an important element.

Q7 Can you tell us a key (recent) initiative taken as part of your travel risk and 
emergency management system? 

We are constantly developing the programme and it is still in the implementation 
phase. Improvements and changes are necessary to meet with a changing 
environment. One key initiative is that we decided to have a single, devoted number 
for travel medical emergencies. Calls are rerouted to the emergency service provider, 
but we own the number so we would not have to change it if we changed insurer or 
service provider. It means travellers always know what the number is.

Q8 How do you justify to your senior executives that Travel Risk Management 
programmes are a worthwhile investment on short and long term issues? 

It is a cost, but with our priority for health and safety, there is no sense of cost-
awareness except to get good value for money, and with a global business travel 
insurance programme we have an effective way to handle insurable risks.

Cooperation with HR is a normal part of our work. 
Our senior management plays an active part in the 
discussion through internal committees and teams. 
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DRÄGERWERK
MATHIEAS KOHL, Director of Insurance at Drägerwerk  
Activity sector: Medical and safety technology provider
Public company
Head office: Germany
Business Locations: Europe, Americas, South Africa, 
South East Asia, Middle East and Indonesia
Number of travellers/expatriates: 1 500/300
Number of countries where the organisation is set up/
has an activity: 190

Q1 How important is the management of health, safety and security risks for 
international/cross-border travellers for your organisation? How has the topic 
developed in importance over the last five years? How do you think it will change 
over the next five years?

Throughout recent years, the topic has 
gained more and more importance, 
partly triggered by legal requirements.

In addition to the growing relevance 
of legal requirements, our company 
is expanding worldwide into regions 

with a higher risk rating for travellers. During the last five years, insecurity has increased 
due to religious wars, terror, pandemics, natural disasters and regional conflicts.

Q2 Does your organisation have a specific health, safety and security policy covering 
international/cross-border business travel? If so, what does this include?

Yes, this is mainly covered by travel policies arranged by the corporate group. It includes: 
•  Preventive medical checkups provided by the occupational health team before 

travel into certain regions;
•  Accident and health insurance for business travellers;
•  Personal consultation/pre-trip advisory in risk regions/critical regions;
•  Monitoring the number of employees on one flight.

Q3 How does your organisation bring together the functions of the different internal 
stakeholders in managing travel security and what is your role? To what extent  
is senior management involved and how (active participation, reporting)?

I am part of the travel security team. It gathers on a quarterly basis and also includes 
procurement, the internal travel department and our worldwide preferred/major 
external travel agency. Our role is to organise and moderate these regular meetings. 
We discuss the incidents of the last three months, changes in technical requirements 
and upcoming projects, such as major events, fairs, management meetings, etc.

During the crisis team workshop which takes place once a year, we report about all 
relevant incidents and changes in the field of travel security management. Projects 
and queries are discussed, and we consider policy adaptations, open topics and 
weaknesses of our procedures, as well as final decisions that have been taken. In case 
of a crisis, the board as well as the senior management will be immediately informed 
and kept updated about all activities so that decisions can be taken quickly.

Q4 In practical terms, how do you handle Travel Risk Management in your daily 
activities? What is (are) your biggest challenge(s) and what solutions are you 
looking for?

Our travel security team consists of three people based in our global headquarters at 
Lübeck. They form the core team and are supported by four additional representatives 
based in the regions outside Europe.

Decisions about trips are taken within the regions. The core team in Lübeck steers 
travel security management for Europe and supports the representatives in the regions 
with data and reports extracted from our travel tracking. The travel security team is 
responsible for checking global compliance with legal requirements and travel security.

The essential part is the internal coordination and 
integration into integral parts of the organisation, 
such as OH services, workers’ council, compliance, 
regional responsible persons and their demands and 
wishes, data protection, communication, [...]
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Reports about travel to critical destinations are drawn out of the travel systems and 
analysed on a daily basis. Also travel and security alerts as well as media coverage 
are evaluated according to their relevance for our business. The core team is in 
permanent contact with the representatives in the regions and keeps them informed 
about upcoming trips to critical countries within their region.

During the regular weekly travel management team meetings, we evaluate all trips 
recorded in TravelTracker and taking place within the next 31 days. We decide if and  
to what respect additional support needs to be provided.

Furthermore, all employees have access to the website of our medical and security 
services provider to inform themselves about the respective country before travelling.  
A smartphone app also allows access the information while travelling. If a traveller needs 
to go to a high or extreme risk country, we provide detailed country reports if required.

When participating in a tender for a project in a critical country, we check all relevant 
travel and security aspects to calculate possible additional costs. This allows us 
to address costs and respective measures in a timely manner as a support for our 
responsible project manager of a tender prior to our offering.

Branch offices based in regions or countries rated as critical in terms of security can be 
audited up to four times within one year. These security audits will be repeated every 
three to four years depending on the region.

For us, it is critical to receive information about scheduled trips and events, especially 
major ones, in good time if they are going to take place in security critical regions. In 
order to be involved at an early stage, we hold regular meetings, use the internal network 
and work on increasing the awareness of travel security within the organisation.

Q5 Can you give us an example where your organisation had to deal with a Travel 
Risk Management issue? How did you handle it? What lessons did you learn from it? 

THINK GLOBAL – ACT LOCAL. We are a global company with an increasing number 
of trips into critical regions. This obviously entails travel and security risks in general. It 
makes sense that decisions are taken on a regional level. However, suppliers and tools 
used in such processes are selected and purchased centrally.

One of our employees visited Iraq last year in a region which was not far from areas 
that Islamic State was attacking at that time. We would never send somebody from 
our HQ organisation there, but the man who asked was a native from this region. He 
had the best knowledge about the risks and the whole surrounding area, and a very 
good information basis about what really was going on within this region. Therefore, 
it makes sense to step back and just provide information and support for regional 
experts to make their own decisions about such a trip. (And after checking all reports 
and information, the person decided to postpone the trip.) It is always our aim to keep 
up attention and awareness regarding the travel security of our employees worldwide.

Q6 What best practices you would share with a risk manager starting the process  
in his/her organisation and what advice would you give?

NEVER underestimate the complexity when setting up a substantial travel security 
organisation. The easy part is the negotiation and selection of a good supplier, 
comparable to the visible top of an iceberg. The essential part, however, is the 
internal coordination and integration into integral parts of the organisation, such as 
occupational health services, procurement, IT, workers’ council, compliance, regional 
responsible persons and their demands and wishes, data protection, communication, etc.

Q7 Can you tell us a key (recent) initiative taken as part of your travel risk and 
emergency management system?

We set up “pre-trip advisory reports” for travellers with individual content for trips 
into high or extreme risk countries.

A GPS supported check-in function has been added to the existing smartphone app 
for each employee. This will help in case of travel disturbance or emergency, whether 
medical or security-related such as natural disasters or terrorist attacks.

Q8 How do you justify to your senior executives that Travel Risk Management 
programmes are a worthwhile investment on short and long term issues?

As part of the annual crisis management workshop and also by keeping the crisis team 
updated in case of an incident, we are successively improving the awareness and 
relevance within the company.
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CMI GROUPE
GAËTAN LEFÈVRE, Group Risk and Insurance Manager 
at CMI Groupe, President at BELRIM  
Activity sector: Engineering in energy, defence,  
steel-making & other industrials
Private company
Head office: Belgium
Business locations: Global
Number of travellers/expatriates: 400 travellers  
out of 4 500 people
Number of countries where the organisation is set up/
has an activity: 14

Q1 How important is the management of health, safety and security risks for 
international/cross-border travellers for your organisation? How has this developed 
in importance over the last five years? How do you think it will change over the next 
five years? 

It is very important to us. The company has been growing over the last five years and 
we have more and more business in BRIC countries (Brazil, Russia, India and China) 

and in emerging markets in Africa and 
the Middle East, including the Gulf. 
We have subsidiaries in some of these 
countries and we visit clients who can 
be anywhere including volatile places 
such as Kurdistan in Iraq.

Over the next five years I believe there will be significant changes because younger 
people have a different mentality to very experienced business travellers. They want 
more information and they are more risk averse. They want a balance between work 
and their private lives, and if they are going away for three weeks on business, they want 
to know that there are solutions in place to manage the risks. It is not a question of 
being told to go somewhere and just going. We can consider this a good development.

Also, we see that a lot of countries have become more risky and the situation can 
change quite rapidly. You may need to repatriate people and stop activities quickly.

Q2 Does your organisation have a specific health, safety and security policy covering 
international/cross-border business travel? If so, what does this include? 

We currently have a travel policy which has to be regularly updated and adapted to 
the situation. We do not currently have a health, safety and security policy, but we are 
developing one. We see that as part of our duty of care for our travellers. It is a mixture 
of legal and moral duty.

Certainly, enforcement of the laws concerning the well-being of employees is 
being reinforced. There are more questions from outside agencies, legal bodies and 
regulators, for example, asking how we manage travel. There is more awareness that if 
something happens, that the families and legal bodies will ask us what we have been 
doing to manage the risk, and it will not be good if we cannot say anything. Therefore, 
our motivation is two-fold. We need to look first after our people, and we need to look 
after the interests of the company.

So we have two priorities:
•  First to fulfill our duty of care with regard to our employees;
•  Second, to protect the interests of our company with regard to the continuity of our 

activities by having a solution in place if there is a problem. In addition, if there  
is a legal investigation, we want to have it documented that we did the job.

Q 3 How does your organisation bring together the functions of the different internal 
stake holders in managing travel security and what is your role? To what extent  
is senior management involved and how (active participation, reporting)? 

We have put in place a group of which I am the moderator. It includes health and safety, 
HR and three quite senior operational people, so that we capture the experience of 
returning travellers. Their communications role is also very important, as they have to 
support us with strong communication within the companies.

Travel management is a procurement responsibility, which is focused on price, but for 
me there needs to be a balance between price and quality, not in the sense of comfort, 
but for safety and security, taking into account the experience of returning travellers 
from a risk management point of view. Having senior occupational people in the 
group who can speak from experience is important, because usually the procurement 
people do not do a lot of travelling.

We do not currently have a formal reporting system for experiences/incidents; 
it would be good to have the opportunity, but I don’t think there is a huge need.

We have two priorities. First to fulfill our duty of care 
with regards to our employees; Second to protect the 
interests of our company with regards to the continuity 
of our activities.
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Q4 In practical terms, how do you handle Travel Risk Management in your daily 
activities? What is (are) your biggest challenge(s) and what are the solutions  
you’re looking for? 

We have a specific intranet page where we advise on different elements of travel: what 
to do in an emergency, telephone numbers, and alerts and so on. We take advice on 
risks. For example, there are certain high-risk areas which can only be visited as an 
absolute necessity and with the agreement of the board. Maintaining this currently 
depends a lot on me as the risk manager, and I am looking at ways of bringing in 
others. Of course, we do not know everything, so we look for support from specialised 
organisations like International SOS or Control Risks to structure our programme and 
give the personnel the necessary support.

I believe it is a shared responsibility between management and the personnel. It is also 
important that the traveller understands what kind of risk he or she could confront.

Q5 What best practices you would share with a risk manager starting the process  
in his/her organisation and what advice would you give? 

I prefer the expression good practice to put in place a specific health, safety and 
security policy. We have a travel policy; today we need to go a step further and 
introduce the notion of “duty of care”. We look for support from systems that can 
give regular advice and updates so that we can evaluate the specific needs and be up 
to date in our analysis of the hazards. We want a broad opinion so that we avoid too 
much subjective analysis. We need a strong policy with advice, and not only that, but 
strict rules about following the advice. For the company, it is part of our duty of care, 
and for the traveller, it is part of respect and loyalty for the company.

Q6 How do you justify to your senior executives that Travel Risk Management 
programmes are a worthwhile investment in the short and long term? 

I put it to them as an investment, not a cost, an investment with a return. This is an 
engineering company and our engineers’ brains are our greatest assets. There is also 
the argument that we are more and more visible, and we need to be able to show that 
we are fulfilling our duty of care.

Q7 Can you give us an example where your organisation had to deal with a Travel 
Risk Management issue? How did you handle it? What lessons did you learn from it? 

In the summer 2014, we had activities with supervisors on site in Kurdistan in Iraq. 
The situation became dangerous with the offensive by Islamists, and it was difficult 
to have right information from the field. Despite pressure from our client, we decided 
to evacuate our personnel on site. Our philosophy is always the same: protect our 
employees first before any commercial consideration.

Q8 Can you tell us a key (recent) initiative taken as part of your travel risk and 
emergency management system? 

Some of our employees used “blacklisted” airline companies without taking into 
account the risk for themselves, but also for the reputation of the company. In 
agreement with the travel agency, we put in place a quick procedure in order to avoid 
such a situation occurring again.
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WOLTERS KLUWER
ELIZABETH QUEEN, Vice-President Risk Management  
at Wolters Kluwer  
Activity sector: Global information services and publishing, 
focused on professionals 
Public company
Head office: The Netherlands
Business Locations: 40 
Number of travellers/expatriates: Approximately  
1 200 (internationally) out of 19 000 employees
 Number of countries where the organisation is set up/
has an activity: Over 150

Q1 How important is the management of health, safety and security risks for 
international/cross-border workers for your organisation? How has this developed 
in importance over the last five years? How do you think it will change over the next 
five years? 

As we have increased our global presence, travel risks have become more important 
for us. We expect this trend to continue. We travel often in order to best serve 
our key professional communities around the world: legal and regulatory; tax and 
accounting; finance, audit and compliance; and healthcare. We serve both private 
and public sectors. This is not just in established economies, but also in developing 
and emerging markets. We are a European based company with strong branches 
in North America. We have been in China since the early 1980s and our presence 
in India and Brazil is growing. One of the ways that we grow is via acquisitions. 
When companies we buy have good ideas or locally successful solutions, we might 
integrate them into what we do and then share them via our global infrastructure 
with the rest of the world. This brings us back to your question about travel.

Focusing on travel, it is fair to say that the world has become a more “interesting” 
workplace. One does not need to look beyond any news source on any given day to 
see that travel is less predictable than it once was, and I do not see it getting simpler 
any time soon. Given today’s complexities, business travellers need access to up to 
date information so they and their employers can better understand and manage the 
risks they face on the road.

Q2 Does your organisation have a specific duty of care (or similar) policy covering 
international/cross-border business travel? If so, what does this include? 

Yes, we do. As a general principle, employers have a duty to care to provide a safe 
place of work for their employees. Likewise, there is a reciprocal responsibility of 
business travellers (the employees) to understand and reasonably avoid the risks they 
might encounter during their day-to-day work. We have a company travel policy that 
provides basic guidelines not only for managing expenses, but certain travel risks. In 
parallel with the travel risk landscape, this process and policy are evolving in nature 
and are updated periodically.

We also have various travel insurance policies and other protection programmes. For 
example, we have a global travel accident and medical insurance policy that addresses 
insured domestic and international travel risks. Other components of that global travel 
programme include expat/mobility insurance (for longer term stays abroad), and an 
international travel assistance and security programme.

For our US employees, we have also have in place a foreign voluntary workers 
compensation programme. In the United States, certain employment health risks are 
typically covered by compulsory worker’s compensation insurance. However, worker’s 
compensation does not cross-borders very well. Buying foreign voluntary cover 
provides extra territorial scope for worker’s compensation. For other jurisdictions, this 
is typically less complicated.

Q3 How does your organisation bring together the functions of the different internal 
stakeholders in managing travel security and what is your role? To what extent  
is senior management involved and how (active participation, reporting)? 

We have cross-disciplinary corporate risk committees to focus on some of our core 
risks. We take a similar multi-functional approach to Travel Risk Management which, 
depending upon the matter, might involve our department, travel management, HR, 
communications, finance, and of course, the business.

Among other things, risk management is responsible for the global travel insurance 
policies and related claims. We are also responsible for global and non-US benefits 
programmes. During the past year, in both risk and benefits management capacities, we 
have gained responsibility for the international travel assistance and security programme.

This expansion of our department’s role in Travel Risk Management came about 
via a request from a divisional CEO who asked us to look into whether to continue 
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an existing emergency service provider that was engaged by her division. At the 
beginning of the exercise, it appeared likely that we would not renew the service, 
as there was some obvious duplication between this programme and our business 
travel accident insurance.

At the end of a rigorous proposal process, we were so impressed by the service 
offerings, especially including travel security, traveller tracking and online resources, 
that we not only renewed the programme, but also expanded it across the entire 
enterprise. Today, instead of benefiting 25 individuals, the programme serves all of 
our international business travellers worldwide. In order to accomplish this expansion 
of services and budget, we brought the business case and our recommendations to 
a cross-enterprise, multi-disciplinary leadership group (HR, finance, procurement, 
legal, travel and risk management.) Gaining consensus on the front end across this 
spectrum has made implementation much smoother downstream. Though relatively 
new, the programme has received a great deal of positive feedback from the travellers, 
their managers, HR and the business.

Q4 In practical terms, how do you handle Travel Risk Management in your daily 
activities? What is (are) your biggest challenge(s) and what solutions are you 
looking for? 

The biggest challenge, really, is making the most of our opportunities. Today, businesses 
need to look more holistically at how they manage travel risks. Centralisation, 
integration and globalisation were (and are) a natural step for us. This is much more 
efficient, especially for a small department with large accountability. In order to do 
this, we focus on strategy, design and internal buy-in and structural support. We rely 
on our business partners for some of the more heavy lifting. They do a wonderful job 
of helping us to get things done well across the globe, on time and within our budget.

We are also trying to better manage how we book and procure travel and manage 
related data. Our global procurement department is undergoing a positive 
transformation and relatively recently engaged a professional travel manager. He 
and his team manage about 85 per cent of our travel through two agencies, although 
currently some countries still use local vendors. The benefit of working with fewer 
travel agencies is that, aside from the obvious operational and budgetary efficiency, 
it is easier to upload the necessary data that supports our Travel Risk Management 
systems, better enabling us to reach travellers in times of need. These things take time.

Q5 Can you give us an example where your organisation had to deal with a Travel 
Risk Management issue? How did you handle it? What lessons did you learn from it? 

Our decision to use a top tier global travel assistance and security programme to better 
support our international business travellers is a good example. Travel risks exist whether 
one travels to New York City, Beirut or Bangalore. We are a very small team. We wanted 
to have support services in place for our travellers 24/7/365 in multiple time zones  
and languages. We wanted the right “boots on the ground” in times of specific need.  
If you look at the statistics, this approach is becoming an industry best practice.

Q6 What best practices you would share with a risk manager starting the process 
in his/her organisation and what advice would you give? 

Take a fresh look at the duty of care, your company’s travel policy, its travel risk  
profile and then benchmark yourself against comparable businesses. If you are  
managing global travel risks with a small team, leverage the expertise, bandwidth 
and global footprint of a global service provider that is the right fit for you and 
your company. Vet them well via a robust proposal process so you may learn what  
products, services and related costs are available to you and best suit your company’s 
needs. Be sure that your travel and expat/mobility insurers will work seamlessly  
together with the provider of your choice.

The advantage of engaging a global travel assistance and security service provider 
instead of doing it yourself is that typically top tier service providers will bring greater 
professional skills, experience and bandwidth in this space than your team might have. 
Engage a good one, orient them well to your company’s specific needs and then rely 
on them to perform their core business, so you can focus on yours.

Q7 How do you justify to your senior executives that Travel Risk Management 
programmes are a worthwhile investment on short and long term issues? 

“Justification” was not necessary in our case. Our leadership recognises the critical role 
that our international (and domestic) business travellers play and takes our duty of care 
seriously. Given the complexities of travel today, we wanted to support our travellers by 
enhancing travel assistance and security services. During the abovementioned proposal 
process, we carefully considered the world’s top five companies. Ultimately, we chose 
International SOS. As mentioned, this decision was made with the full support of our 
leadership team. One year into the programme, it has been a positive experience, not 
only for those who benefit from the services, but those of us who manage it.



16.   Centre for Research into the Management of Axpatriation (CReME), Gwendolyn Cuizon, Expatriates  
in International assignments, 2009
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The Travel Risk  
Management toolbox

This toolbox provides an essential checklist that suggests health 
and security measures to take  by organisations to fulfill their  
responsibilities and implement a travel risk and emergency  mana-
gement system.

Today, more and more organisations are operating  globally. Overseas postings are a 
growing reality  for a number of companies and these companies  retain legal and social 
responsibility  for their employees and dependants while they are abroad.

The Travel Risk Management Toolbox is a practical 
checklist that suggests health and travel security mea-
sures to implement along the travel cycle for travellers 
and international assignees:16

•   pre-travel, what to implement from a preparation, 
information and compliance perspective

•  during travel, how to deal with travel-related issues 
and ensure compliance

•  post-travel, what to review and improve in the travel risk 
and emergency management system.

Health and travel security measures have to be defined ac-
cording to the level of risk at a destination. These measures 
must be proportional and defined according to the risk en-
vironment, exposure and the type of work performed. They 
must be endorsed by senior management of the organisa-
tion and communicated to workers appropriately.

WITH THE SUPPORT OF THE INTERNATIONAL  
ORGANISATION OF EMPLOYERS
The IOE was created in 1920 to advocate in the tripar-
tite International  Labour Organisation (ILO) on 
behalf of the global employer  and businesscommunity.  
Today, from its headquarters in Geneva,  the IOE continues 
to defend and promote these same interests  across 
a wide range of UN agencies, international organisations, 
 intergovernmental processes and the media.



39T R A V E L  R I S K  M A N A G E M E N T  2 0 1 5

TRAVEL CYCLE FOR TRAVELLERS AND INTERNATIONAL ASSIGNEES

Pre-travel During travel Post-travel
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N 1.  Health and safety  

policy
Define:
•  Why? Mission statement
•  Who? Organisation and responsibilities
•  How? Arrangements

Implement:
•  The mechanisms to deal with  travel-related issues
•  The mechanisms to ensure compliance

Review:
• Periodically
• Modify as necessary

2.  Risk assessment for 
identified risks  and hazards

•  Dynamic risk assessment of threats and hazards
•  Selection, implementation and/or adjustment of appropriate mitigation measures to reduce risk to an acceptable level

3.
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a.  Information   
and advice

•  Pre-travel access to medical and security 
information

•  Destination guide information
•  Destination specific medical and security alerts

•  24/7 access to medical and security information 
while travelling

•  Referrals to medical and security support outside 
of home country

•  Access to medical advice 
if illness is developed post-
travel

•  Access to post-trauma 
advice after an security-
related issue

b.  Competence   
and training

•  Briefing of health, safety and security arrangements
•  Destination-specific training
•  First aid training

c.  Fitness to travel, 
 incl. travel health 
consultation

•    Pre-travel medical examination where appropriate
•  Travel health consultation for up-to-date 

vaccinations

•  Periodical examination, where appropriate
•  Health surveillance, where appropriate
•  Wellness/health promotion

•  Post-assignment 
examination

•  Return to work from affected 
areas process

d.  Travel health   
and security kits  
and supplies

•   Provide travel medical kit (first aid, Malaria, etc.)
•  Provide travel security kit
•  Stock of necessary prescription medication  

(esp. long-term)

•  Monitoring and refilling of 
travel health and security kits 
after utilisation

e.  Medical or security 
 emergency 
management

•  Prepare emergency action plans to manage  
a medical or security emergency or crisis

•  Provide training on emergency plans

•  Post-assignment medical 
and psychological support

f.  Tracking  and 
communicating

•  Pre-travel access to medical and security information
•  Destination guide information
•  Compliance to travel policy and to the traveller’s 

destination

•  Implement tools, processes and procedures 
to track location of relevant workers and 
communicate with them

•  Tracking system and process to support crisis 
management

•  Mechanism to allow 
ideas and suggestions 
from workers (two-way 
communication)

4. Evaluation •  Reporting and evaluating of key performance indicators
•  Internal and external auditing
•  Alignment with enterprise risk management (reporting on claims, opportunity to finance prevention actions through captive funds)
•  Integration in the general compliance strategy

5. Action for improvement •  Corrective actions implemented where appropriate
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 DANISH PERSPECTIVE ON EMPLOYER’S 
DUTY OF CARE IN OCCUPATIONAL  
HEALTH AND SAFETY MATTERS 

Introduction
All employers in Denmark owe a duty of care towards their employees. With 
globalisation on the increase, companies are increasingly looking for business 
opportunities abroad. As a result, more employees are travelling or assigned to work 
abroad. Health and safety at work may vary between countries, posing a potential 
risk for employers as well as employees ranging from business continuity and 
reputational damage to ethical implications and legal impact. 

This summary focuses on the situation where a Danish employer assigns a Danish 
employee to work in another country for a fixed period of time, e.g. work-related 
international travel and foreign assignments. The summary provides an overview 
of the legal framework in Denmark governing Danish employers’ responsibility with 
regard to health and safety in such situations.

This summary does not address the situation where a Danish employee is employed 
locally by an employer in another country. In this situation, the employment abroad 
will generally be governed by local law and Danish law will thus not be relevant.

Danish framework
The Danish Working Environment Act

In Denmark, the Danish Working Environment Act imposes a general duty on 
employers to provide their employees with a safe and healthy working environment. 
The Danish Working Environment Act is a framework act which lays down general 
objectives and requirements in relation to health and safety at work, e.g. requirements 
concerning establishment of a health and safety organisation, performance of work, 
organisation of the workplace, technical equipment, substances and materials, etc. 

The Act is supplemented by a number of binding executive orders detailing the 
requirements to be met by employers in this regard. The binding executive orders 
relate to specific work activities and risks such as work involving lifting, manual 
handling, etc.

The Act applies to employees performing work for an employer. This should be 
interpreted broadly so as to apply to all employees performing any and all kinds 
of work covered by the employment relationship even if the work falls outside the 
scope of the work normally performed by the employee. The Act does not apply to 
independent contractors.

The Danish Working Environment Authority is responsible for monitoring 
employers’ compliance with health and safety law. The Authority is also tasked with 
ensuring a safe, healthy and constantly improving working environment by carrying 
out inspections, drafting appropriate regulation and providing information. In case 
of non-compliance, there are several sanctions available to the Authority. The 
Authority also drafts instructions in cooperation with the social partners.

Appendix 1. Denmark
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Geographical restrictions

The jurisdictional scope of the Danish Working Environment Act is limited to work 
being performed in Denmark, meaning that the Act does not apply to work carried 
out abroad even if the employee is a Danish citizen working for a Danish employer. 

When an employer assigns an employee to work in another country for a fixed 
period of time (and the employee is not employed locally), the parties will often 
agree that Danish law will continue to apply. However, since the Danish Working 
Environment Act only applies to work carried out in Denmark, the Danish employer 
will have no direct obligations under the Act with regard to the work carried out by 
the employee abroad. 

In order to avoid any misunderstandings, however, it is recommended that it is 
specified in the international assignment agreement that the Danish Working 
Environment Act does not apply with regard to work performed abroad and the 
extent to which the Danish rules on working hours and rest periods apply. 

The Danish Liability for Damages Act

In Denmark, employers are required to take out industrial injury insurance and 
pay contributions to the Danish Labour Market Occupational Diseases Fund. If 
an employee is injured while performing work for the employer, the employee 
will be entitled to compensation under the Danish Industrial Injury Insurance 
Act if the injury qualifies as an industrial injury or an occupational disease. Such 
compensation is covered by either the industrial injury insurance or the Danish 
Labour Market Occupational Diseases Fund. The Danish Industrial Injury Insurance 
Act is described in more detail below.

However, the Danish Industrial Injury Insurance Act does not cover compensation, 
for instance, for lost earnings or for pain and suffering. Therefore, the employee 
may choose to claim damages under the Danish Liability for Damages Act, and  
the employer may be liable to pay such damages if the health and safety conditions 
at work were not in compliance with health and safety law.

If an employee suffers an industrial injury while on assignment abroad, there are 
examples in Danish case law where in some cases the employee may claim damages 
under the Danish Liability for Damages Act from the Danish employer. In the 
assessment of the Danish employer’s liability in such cases, the Danish courts have 

established on a few occasions that the Danish Working Environment Act is not 
directly applicable outside of Denmark, but the principles which follow from the 
Danish Working Environment Act may be applied in order to assess whether the 
Danish employer is liable. The crucial factor here is whether, having regard to all  
of the circumstances involved, the case has the strongest ties to Denmark.

In a High Court judgment from 2010, for example, the High Court held that a 
travelling field engineer who was injured while working in China was entitled to 
damages from his Danish employer. The employment contract had been concluded 
in Denmark where the parties were based, the main work address of the field 
engineer was in Denmark, the work in China was carried out separately from the 
local employees and all necessary communication took place directly between the 
field engineer and the office in Denmark. On that basis, the High Court held that 
the ties to Denmark were such as to make the employer subject to the duty to act 
reasonably and the duty of care imposed on employers under the general rules of 
Danish law in connection with industrial injuries – which, among other things, build 
on the principles mentioned in the Danish Working Environment Act. However, the 
High Court also said that it was evident that the provisions of the Danish Working 
Environment Act were not directly applicable in China, and in the assessment 
of liability weight was also given to the fact that, in case of assignments abroad, 
employers have no or only limited influence on the organisation of the workplace 
and no or only limited opportunity to supervise the work.

Therefore, in light of Danish case law, it cannot be ruled out that a Danish employee 
who suffers an injury at work/while on assignment abroad would be entitled  
to damages from the Danish employer and that, in their assessment of liability, 
the Danish courts would also consider the principles of the Danish Working 
Environment Act.

Consequently, Danish employers which assign their employees to work abroad 
should ensure to a certain extent that the work is performed under reasonable 
conditions and that the employee is not exposed to unreasonable risk and danger 
while working abroad.

If the employee is assigned to work in countries involving particular exposure to 
risk or danger, Danish employers should also ensure that the necessary measures 
are implemented to allow the employee to perform the work in the safest and 
healthiest conditions possible, including that the employee has been provided with 
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the necessary information and training to handle the conditions. Otherwise, the 
employer risks a claim for damages if the employee is injured while working abroad.

Consequently, it is advisable for the employer to consider a number of measures 
before sending an employee abroad. For example, the following may be considered 
appropriate in this regard: 

•   check up on the working conditions that the employee may expect abroad

•   give the employee the necessary information and instructions before the 
assignment in order to prepare the employee 

•   provide the employee with the necessary medical insurance

•   give due consideration to the accompanying family members

If the employee is about to be assigned to an unstable region or an accident-prone 
area, the employer’s precautionary measures should be increased and the following 
may be considered: 

•   assess the health status of the employee before the assignment and the risks of 
likely illnesses or injuries during the travel and stay abroad (within the limitations 
of the Danish Health Information Act), 

•   provide information and training on what to do in the event of sickness or an 
accident 

It is important to note that employees also have certain obligations under the Danish 
Working Environment Act. Among other things, the employees must comply with 
the health and safety regulations and instructions which apply to the employer 
in general and their own work in particular. If an employee becomes aware of any 
errors or deficiencies which may affect health or safety and cannot be remedied by 
themselves, they must inform the employer. 

An employee’s failure to meet the obligations under the Danish Working 
Environment Act does not generally lead to any direct sanction under the Act. 
However, it may reduce the employer’s liability to pay damages under the Danish 
Liability for Damages Act if the employee is contributorily negligent. 

The Danish Industrial Injury Insurance Act

As described above, if an employee suffers an injury at work, the employee will be 
entitled to compensation under the Danish Industrial Injury Insurance Act if the 
injury qualifies as an industrial injury or an occupational disease.

Even though an employee has been assigned to work abroad for a specified period 
of time, the employee may – if certain conditions are met – continue to be covered 
by the Danish Industrial Injury Insurance Act. This may be the case in the following 
three scenarios: 

•   If assigned to work in another EU/EEA member state or in Switzerland, the 
employee will continue to be covered by the Danish Industrial Injury Insurance 
Act if the duration of the assignment is anticipated not to exceed 24 months and 
the employee is not assigned abroad to replace another person whose assignment 
has expired or is expiring

•   If assigned to work in a country which has concluded an agreement with Denmark 
on industrial injury insurance, the employee will be covered by Danish law in this 
regard for the period and on the terms and conditions set out in such agreement

•   If assigned to work in a non-EEA country which has no agreement with Denmark 
in the field of industrial injury insurance, the employee will still be covered by 
Danish law in this regard for up to 12 months of the employee’s stay in the other 
country if the assigning employer is based in Denmark and the assigned employee 
is based in Denmark at the time of assignment. In addition, there are a number 
of other conditions which must also be met. If assigned by the Danish state or 
an organisation performing services or work on behalf of the Danish state, the 
employee will still be covered by Danish law without any limitation in time

The above only describes the general conditions which must be met in order for the 
employee to remain covered by Danish law in this regard. It is always recommendable 
to seek legal advice in each individual case.

Notwithstanding that the employer has taken out an industrial injury insurance and 
pays contributions to the Danish Labour Market Occupational Diseases Fund, this 
is not sufficient to fulfil the duty of care. The employer is still obligated to make sure 
that the work is performed in a safe and healthy working environment. Otherwise, 
the employer risks being met with a claim for damages under the Danish Liability  
for Damages Act.
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EU legal framework
When an employee is assigned to work in another EU/EEA member state, the 
Posted Workers Directive (96/71/EC) will usually apply. Under the Posted Workers 
Directive, Danish employers must comply with health, safety and hygiene standards 
that are at least as favourable to the employee as those of the country where  
the employee is carrying out the work. Consequently, Danish employees assigned 
to work in another EU/EAA member state will – as a minimum – be covered by local 
health and safety law.

Employees assigned to Denmark
When a foreign employer assigns an employee to work in Denmark for a fixed period 
of time, the Danish Posting of Workers Act will apply. Under the Act, such foreign 
employees will be covered by the Danish Working Environment Act while performing 
work in Denmark as well as by several other rules and regulations, including  
the Danish Act on Equal Treatment of Men and Women, the Danish Equal Pay Act, 
the Danish Anti-Discrimination Act and the Danish Act on Implementation of Parts 
of the Working Time Directive. Furthermore, foreign employers assigning employees 
to work in Denmark in connection with provision of services must register with  
the Register of Foreign Service Providers (RUT), which is maintained by the Danish 
Working Environment Authority. 

Local law
It is important to check local health and safety law before assigning any employees 
to work there in order to see if there are any regulatory requirements or minimum 
requirements which must be complied with in connection with assignment of foreign 
employees to work in that specific country and in order to make sure that the standards 
or working conditions of that country are acceptable so as to avoid the risk of a claim for 
damages under the Danish Liability for Damages Act. Assuming that regulation will be 
more or less the same as in the home country simply is not sufficient. A lot of countries 
operate with very different laws and take a very different approach to enforcement. 
Many legal issues may come into play and will require proper preparation and well-
drafted paper work. Detailed advice should therefore be taken. 

Conclusion
Danish employers should understand the risk involved in assigning employees to 
work in a foreign country, and ensure that all types of risks have been considered 
and appropriate measures put in place – whether in the form of training, medical 
support and screening, insurance, security or the like. 

In that connection, Danish employers should note that the regulatory and legal 
landscape may vary from country to country, and also be aware that there is a risk  
that they may become liable to pay damages if they fail to secure acceptable working 
conditions in the foreign country in question.

Norrbom Vinding, 2015
Yvonne Frederiksen
Partner
YvonneFrederiksen@NorrbomVinding.com

norrbomvinding.com
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SENDING WORKERS OVERSEAS: FINNISH 
PERSPECTIVE ON  EMPLOYER’S DUTY  
OF CARE IN OCCUPATIONAL HEALTH  
AND SAFETY MATTERS 

It is increasingly common for companies to expand into new markets across the 
globe - even in the most remote areas. As international activity increases, so does 
the number of business travellers and expatriates. Finnish companies are increasingly 
going international, too. As a result, the employees of these internationally expanding 
companies often find themselves in surroundings they are unfamiliar with. Accordingly, 
they may be faced with greater risks and threats to their health, safety and wellbeing. 
This brings along new challenges for the employers with international operations 
when it comes to occupational health and safety, among other things.

Where an employee working regularly in Finland is to be sent to work abroad either 
on a business trip or on assignment, the employer must consider not only different 
practical and even ethical implications, but also various legal aspects relating to the 
employee’s health and safety at work. 

Finnish Legal Framework
Finnish legislation sets numerous requirements for employers regarding health and 
safety at work. The most fundamental of the set of regulations is the Occupational 
Health and Safety Act (738/2002, as amended) (OHSA)17 (in Fin: työturvallisuuslaki).

The OHSA sets forth, among other things, the general duty of the employer to 
ensure its employees’ health and safety at work. In addition to the OHSA, numerous 
provisions on occupational health and safety are included in other acts and lower 
level sets of regulations given on, among others, construction work, chemical and 
biological factors at work and safety of machines, to name just a few.

The OHSA as well as other occupational health and safety regulations must be 
applied with respect to ‘employees’, i.e. individuals who, based on a contract, perform 
work tasks under the employer’s managerial prerogative against compensation. 
Managing directors are not considered employees, but company organs under  
the Finnish Companies Act (624/2006, as amended) (in Fin: osakeyhtiölaki). Thus, 
the occupational health and safety legislation does not apply to them. 

Another group falling outside the scope of applicability of the occupational health 
and safety legislation is independent contractors. Independent contractors typically 
have the freedom to decide upon, among others, how and when they perform their 
work. They are, thus, not subject to their contracting party’s managerial prerogative 
and, therefore, not considered employees. 

Since managing directors and independent contractors are not subject to the scope 
of applicability of occupational health and safety legislation, no liability under 
such legislation may be imposed on the party for whom the managing director or 
independent contractor performs tasks.

Agency workers are the employees of the agency, but due to the reason that, in 
practice, the user company typically guides and supervises the agency workers’ 
work, the majority of the occupational health and safety obligations lie with the 
user company. Correspondingly, the liability under occupational health and safety 
legislation may be imposed on the user company.

Due to the principle of territorial jurisdiction, the Finnish occupational health and 
safety regulations apply only in Finland. Accordingly, the Finnish occupational health 
and safety authority only have competence to supervise work which is performed 
within the borders of Finland. This does not, however, mean that a Finnish employer 
may ignore its occupational health and safety obligations deriving from Finnish 
legislation when sending employees to work abroad regardless of whether the work 
is performed on a short business trip or on a longer assignment. 

Appendix 2. Finland



45T R A V E L  R I S K  M A N A G E M E N T  2 0 1 5

The starting point must be that the work can be performed as safely in the country of 
destination as in the employee’s country of origin. Consequently, it is imperative that 
the employer is aware and analyses to the extent possible the health and safety risks 
relating to international working situations and also informs the employees of such 
risks. The employer must also ensure it offers the employees information on how to 
best avoid the risks and work safely despite the destination. When it comes to longer 
assignments, cultural, political and other social factors must be taken equally into 
account along with the apparent health and safety risks as they may have implications 
on the employee’s physical, but also psychological wellbeing at work.

Should the employer become aware of that any of the identified—or unidentified—
health and safety risks have materialized, it must also take all reasonable action in 
order to try to prevent the same happening in the future. Whether that means, for 
example, contractual negotiations with the company for whom the employee is/has 
been working in the country of destination and/or, in the worst case scenario, calling 
the employee back home depends on the circumstances at hand in each particular 
case. Most importantly, the employer must take action.

Should the employer fail to take action, or fail to examine the health and safety risks  
in the first place, liability under Finnish legislation may follow. 

As described in detail below, the employer’s breach of occupational health and safety 
obligations may lead to both criminal and civil sanctions under Finnish legislation. 
Particularly due to the penal element, it is highly advisable for the employers to pay 
careful attention to their occupational health and safety obligations also when it 
comes to international working situations. 

As regards the Finnish legal framework in occupational health and safety matters, 
it is also good to note that, when a foreign employer sends its employee to work 
in Finland so that Finland is deemed to be the employee’s habitual place of work, 
it follows based on the Regulation (EC) No 593/2008 on the law applicable to 
contractual obligations (Rome I) that the OHSA and other Finnish occupational 
health and safety regulations must be followed, even if the legislation otherwise 
applicable to the employment would not be that of Finland. 

If the employee, on the other hand, is posted to work in Finland for a limited period 
within the framework of transnational provision of services i) in a company belonging 
to the same group of companies with the employers (temporary assignment); 
ii) under the direction and on behalf of his employer based on a contract 

concluded between the employer and the user of the services operating in Finland  
(sub-contract); or iii) as an employee hired out to the user Company in Finland, 
under the Finnish Posted Workers Act (1146/1999, as amended)18 ‘only’ the provisions 
of the OHSA must be followed. 

In the aforementioned situations, liability for the breach of the applicable Finnish 
occupational health and safety regulations may follow just as if the employer was 
Finnish. 

Occupational Health and Safety Obligations  
under the OHSA
As mentioned above, the most fundamental occupational health and safety 
legislation in Finland is the OHSA. The objective of the OHSA is to improve working 
environments and working conditions in order to ensure and maintain the working 
capacity of employees, prevent occupational accidents and diseases as well as 
eliminate other hazards to the employees from work and working environments. 

The OHSA protects the employees’ physical health, but also includes an express 
provision on harassment, or bullying, under which the employer must use available 
means to take measures to remedy the situation in case it becomes aware of 
harassment. 

During the past years, employees in Finland have become increasingly aware of 
the employer’s obligations relating to psychological wellbeing at work. All the more 
often, occupational health and safety crime charges are also pressed based on the 
alleged breach by the employer to act upon having become aware of bullying or 
suspected bullying. Thus, when it comes to international working situations, it is 
important for the employers to acknowledge that their obligations relate also to this 
aspect of wellbeing at work.

Under the OHSA, the employer has a general obligation to take care of the 
occupational health and safety and health of its employees. In addition to the 
general duty of care, the employer has, among others, the following obligations: 

•   It shall have a written policy for action on occupational health and safety in order 
to promote safety and health and to maintain the employees’ working capacity.

•   It shall, taking the nature of the work and activities into account, systematically 
and adequately analyze and identify the hazards and risk factors caused by the 
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work and working environment, and, if the hazards and risk factors cannot be 
eliminated, assess their consequences to the employees’ health and safety (so 
called assessment of risks and hazards). Said obligation is an active employers’ 
duty to take action, i.e. the employer is required to take concrete measures in order 
to fulfil the obligation. This includes, among other things, that the analysis and 
assessment are actively revised and kept up-to-date.

•   It shall give its employees necessary information on the hazards and risk factors 
of the workplace and ensure, among other things, that the employees receive an 
adequate orientation to the work and working conditions as well as instructions 
and guidance in order to eliminate the hazards and risks of the work (so called 
training and guidance of employees).

•   In case it notices that an employee is exposed to workloads in a manner which 
endangers his health, it shall, by available means take measures to analyze the 
workload factors and to avoid or reduce the risk.

In addition to the aforementioned, the OHSA includes various provisions on, among 
other things, work ergonomics, safety devices, cleanliness, physical and biological 
factors at work and display screen equipment. Although these provisions provide 
for specific obligations for the employer, they also give guidance as to what kind of 
matters should be paid attention to when, for example, carrying out the assessment 
of risks and hazards.

The OHSA sets forth obligations mainly for employers. However, it is good to note 
that employees also have certain obligations under the OHSA. Most importantly, 
under the OHSA the employees shall take care of their own and the other 
employees’ health and safety by available means and in accordance with their 
knowledge, experience and skills. The employees shall also without delay inform the 
employer of any such faults and defects they have discovered, for example, in the 
working conditions or working methods, machinery or other work equipment which 
may cause risks to the employees’ safety or health. 

Although an employee’s breach of his obligations under the OHSA does not in 
general lead to any direct sanctions or reduce the employer’s liability under the 
occupational health and safety legislation, it is advisable to remind the employees of 
these obligations not only in the policy for action on occupational health and safety, 
but also in the occupational health and safety instructions which the employer 
should prepare specifically for international working situations. 

Employer’s Occupational Health and Safety 
Obligations under Finnish Law when Sending 
Employees Abroad for Work
The OHSA does not contain express provisions on the employer’s obligations when 
sending employees abroad for work. However, the employer is, under its general 
duty of care, required to take care of the health and safety of its employees also 
when they perform their work tasks abroad. 

It is taken into account that, as the employer may not have a presence abroad, 
practical reasons prevent it from attending to its occupational health and safety 
duties in the same way they could be attended to should the work be performed 
in Finland. Under an express provision of the OHSA, unusual and unforeseeable 
circumstances which are beyond the employer’s control are taken into consideration 
as factors restricting the scope of the employer’s duty to exercise care.

When it comes to the employer sending its employees to work abroad, the 
assessment of risks and hazards as well as the training and guidance of 
employees get particular importance over some of the other obligations which 
require the employer’s presence at the workplace. In addition to having a general 
policy for action in order to promote safety and health in place, the employer should 
also prepare particular instructions for working abroad. Those instructions could 
be included in the general policy for action, but due to various details relating to 
international working situations, a separate policy is a recommended alternative.

In order to minimize the occupational health and safety hazards to its employees, 
the employer should analyze the risks relating to working abroad as carefully as 
possible. Depending on the circumstances, it may be advisable to carry out the 
analysis with the help of an expert who has knowledge and experience on the 
conditions in the country of destination. Various matters starting from political 
and other social risks and particular health risks to infrastructure, travelling and 
communication possibilities as well as the employees’ returning back home should 
be taken into account. In addition to the general risks, the risks associated with the 
individual employee in question (such as the employee’s health) should also be 
assessed (individual risk assessment). 

It is highly advisable to have the assessment of risks and hazards drafted in writing, 
as that is the only way the employer can prove the assessment has factually been 
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carried out. The risk assessment should also duly be kept up to date and amended 
if a change in any of the circumstances relating to working abroad gives a reason to 
assess the risks differently than before.

A proper risk assessment helps the employer to carry out its duty to instruct and 
train the employees on health and safety matters. Based on the risk assessment, the 
employer may also issue its written instructions or policy on working abroad. 

The policy on working abroad could constitute, for example, the following items:

•   A general description of the occupational health and safety risks when working 
abroad and the occupational health and safety risks specific to different countries 
of destination.

•   Information on safety precautions before the trip and during the trip, such as for example
- Finding out additional information on the destination from different resources
-  Travel documents
-  Medical examinations
-  Cultural and religious aspects
-  Clothing
-  Money and currency
-  Communications and keeping in touch with the employer
-  Traffic and travelling safely
-  Drink and food
-  Hygiene and medicine
-  Instructions on how to act in case of sickness or accident.

•   Information on how the employer supports the employee’s return back home 
(longer assignments).

The content of the policy can, naturally, be adjusted depending on, for example, the 
destination where the employees may work.

Since it is the employees themselves who are often the best source of information 
about potential health and safety risks relating to working abroad, when the business 
trip or assignment is already taking place, it is also advisable that the policy on 
working abroad emphasizes the employees’ obligations deriving from the OHSA. 
In addition to reminding the employees of their obligation to take care of their own 
health and safety and that of the other employees, they should be reminded of their 
obligation to inform the employer without delay of any such factors in the working 

conditions or otherwise at the workplace which may cause health or safety risks. 
This is one way the employer can demonstrate that it has attempted to carry out the 
assessment of risks and hazards as carefully as possible.

It is also advisable to emphasize that the employee’s general duty of loyalty towards 
the employer requires that the employee duly adheres to the employer’s instructions 
regarding working abroad and other possible instructions at all times.

The policy on working abroad should be handled in cooperation with the 
employees/their representatives under the Act on Occupational Safety and 
Health Enforcement and Cooperation on Occupational Safety and Health at 
Workplaces (44/2006, as amended) (in Fin: laki työsuojelun valvonnasta ja työpaikan 
työsuojeluyhteistoiminnasta). Even if the employees had elected an occupational 
health and safety representative who is often the employer’s interlocutor in 
cooperation relating to health and safety matters, it could be advisable to handle 
the policy together with all employees in any case particularly in smaller workplaces. 

In case the employee(s) are to be sent abroad for work for the first time, it would also 
be advisable for the employer to arrange specific safety training for the employee(s). 
Such training would be particularly important in relation to longer assignments or 
for employees who go on business trips repeatedly, especially if the business trips 
are to countries in which the health and safety situation differs significantly from 
that in Finland. The safety training could constitute the employer going through 
the policy on working abroad with the relevant employees and a dialogue around 
questions the employees might have on health and safety matters.

Finally, it is imperative that the policy on working abroad and any amendments thereto 
are made available to the employees. The policy may be posted, for example, on the 
company’s intranet or made available by other means deemed appropriate and effective. 

Employer’s Occupational Health and Safety 
Obligations under the Law of the Overseas Country
In addition to ensuring compliance with the Finnish legislation, it should be 
taken into account that the legislation in the country of destination may also set 
requirements regarding occupational health and safety. This may be the case 
particularly in situations where the employee is sent overseas for a longer period 
than a short business trip, i.e. typically for a temporary assignment in another group 
company or based on a sub-contract with another party. 
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Although in Europe the legal framework of the European Union sets certain similar 
requirements for different Member States, even European jurisdictions may operate 
under very different laws. Naturally, outside Europe the differences can be and 
typically are even greater. Also, the approach to enforcement in different countries 
may differ from that in Finland significantly. 

Therefore, in order to gain an understanding of the obligations, but also potential 
risks involved in case an occupational health and safety risk materializes, it is 
advisable for the employer to seek local legal advice before sending personnel to 
work in a given territory.

Liability for the Breach of Occupational Health  
and Safety Obligations in Finland
An employer’s breach of its occupational health and safety obligations may lead to 
both criminal and civil sanctions under Finnish legislation. 

Under the Finnish Penal Code (39/1889, as amended) (in Fin: rikoslaki), an employer 
or the employer’s representative, who intentionally or negligently, for example, 
violates work safety regulations, or makes possible the continuation of a situation 
contrary to work safety regulations by neglecting to monitor compliance with them 
in work that he supervises, may be sentenced to a fine or to imprisonment up to one 
year for a work safety offence. A criminal liability may also follow, if the employer 
or its representative neglects to provide for the financial, organizational or other 
prerequisites for safety at work.

Under the Penal Code, an ‘employer’s representative’ is a statutory or other 
decision-making body of the employer entity, such as a managing director or the 
board of directors. However, an individual who on behalf of the employer directs 
or supervises the work can also be considered the employer’s representative. The 
liability for the work safety offence is allocated to the person/-s into whose sphere 
of responsibility the act or negligence belongs.

In the case of an employer sending its employees to work abroad, it is particularly 
the breach of those of the provisions of the OHSA that have been addressed above 
that may lead to the employer or its representative facing charges for a work safety 
offence. In other words, should the employer intentionally or out of negligence fail 
to carry out the risk assessment, to inform and instruct the employees about the 
risks relating to work abroad and/or the means as to how to best avoid the risks 
or how to act, in case the risk materializes, or to take action upon having become 
aware of a materialized risk, the employer or its representative could face a  
criminal sanction. 

Taking into account that various obligations relating to occupational health and 
safety in international working situations may fall upon different persons and levels 
in the organization, the criminal liability may also spread throughout the organization 
starting from the person (s) responsible for, e.g. executing the risk assessment up to 
the top management who may have, for example, neglected to ensure that there 
are adequate financial resources available for fulfilling the employer’s occupational 
health and safety obligations. 

In addition to individual punishments in the organization, the legal entity may be 
sentenced to a corporate fine if a person who is part of its statutory organization or 
other management or who exercises actual decision-making authority therein has, 
for example, allowed the commission of the offence or if diligence necessary for the 
prevention of the offence has not been observed in the operations of the employer 
entity. A corporate fine may be imposed, even if the offender cannot be identified 
or is otherwise not punished.

The scale for corporate fines ranges from EUR 850 to EUR 850,000 depending on 
the nature and extent of the omission or the participation of the management and 
the financial standing of the corporation.

In addition to criminal liability, the employer or its representative may also be held 
liable for damages caused to the employee. 

Summary
The OHSA imposes a general duty of care on employers to take all reasonably 
practicable measures to ensure the safety and health of its employees. Although 
the employer’s possibilities to ensure its employees’ health and safety in their work 
abroad are limited, the employer cannot ignore its occupational health and safety 
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obligations deriving from Finnish legislation in international working situations. 
What the actual extent of the employer’s occupational health and safety obligations 
is depends largely on the particular circumstances at hand in each individual case. 

In addition to the obligations set forth in the Finnish legislation, the obligations set 
forth in the legislation of the country of destination must also be taken into account. 
This applies particularly in connection with longer assignments.

Regardless of whether the employees are to be sent abroad on short business trips 
or as expatriates on longer assignments, the assessment of occupational health and 
safety risks as well as proper corporate policies and instruction/training procedures 
should be given particular attention and duly executed. To the extent feasible, all 
measures taken should also be recorded in writing in order to ensure that, if needed, 
the employer is able to prove that it has duly fulfilled its duty of care and other 
express obligations under the applicable legislation. 

Although Finnish legal praxis contains numerous judgments relating to employers’ breach 
of their occupational health and safety obligations, no precedents on work safety offences 
involving international aspects so far exist in Finland. However, taking into account that 
the essential elements of a work safety offence are easily at hand (as explained above, 
the ‘mere’ violation of work safety regulations out of negligence is sufficient), it is highly 
advisable that an employer sending its employees overseas for work pays careful attention 
to its statutory obligations on occupational health and safety in order to avoid sanctions.

Castrén & Snellman, 2015
Henna Kinnunen
Counsel, Employment
henna.kinnunen@castren.fi

castren.fi

17.    Through the OHSA, Finland has implemented the European ‘framework’ Council Directive 89/391/EEC  
on the introduction of measures to encourage improvements in the safety and health of workers at work.

18.    Through the Posted Workers Act, Finland has implemented Directive 96/71/EC concerning the posting  
of workers in the framework of the provision of services (the Posted Workers Directive).
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 LE DEVOIR DE PROTECTION DES 
EMPLOYEURS VIS-À-VIS DE LEURS 
VOYAGEURS ET EXPATRIÉS : POINT  
SUR LA RÉGLEMENTATION FRANÇAISE

La réglementation européenne et française
Les questions relatives au Devoir de Protection des employeurs à l’égard de leurs 
collaborateurs qui voyagent à l’international dans le cadre de leur mission font 
l’objet de différents textes et réglementations au niveau de l’Union Européenne :  
La Directive concernant la sécurité et la santé des travailleurs au travail (Directive du 
conseil 89/391/CEE, 1989) impose un Devoir de Protection général aux employeurs 
et exige que des mesures spécifiques soient prises :
•   “L'employeur est obligé d'assurer la sécurité et la santé des travailleurs dans tous  

les aspects liés au travail” (Section II, art 5-1).
•   Dans le cadre de ses responsabilités, l'employeur prend les mesures nécessaires 

pour la protection de la sécurité et de la santé des travailleurs, y compris les activités 
de prévention des risques professionnels, d'information et de formation ainsi que la 
mise en place d'une organisation et de moyens nécessaires (Section II, art 6-1).

En France, l’employeur est débiteur d’une obligation de sécurité de résultat à l’égard 
de ses salariés. Il doit notamment prendre les “mesures nécessaires pour assurer 
la sécurité et protéger la santé physique et mentale des travailleurs” (Article L 4121-1 
du Code du travail). Les précautions à prendre contre les maladies spécifiques 
connues du pays et les soins particuliers à exercer”.
La loi pénale française est applicable à tout crime, ainsi qu'à tout délit puni 
d'emprisonnement, commis par un Français ou par un étranger hors du territoire 
de la République lorsque la victime est de nationalité française au moment de 
l'infraction (Article 113-7 du Code pénal).

Peuvent être condamnées sur le plan pénal en cas « d’accident grave » :
•   Les personnes ayant exposé autrui, par imprudence ou négligence, à un risque d’une 

particulière gravité qu’elles ne pouvaient ignorer ;
•   … et qui n’ont pas pris les mesures adéquates que la nature de leur fonction, les 

pouvoirs et les moyens dont elles disposaient leur permettaient de mettre en œuvre ;
•   … sauf s’il est prouvé que la faute de la victime ou l’acte d’un tiers a été la cause 

unique du dommage.

Les principales décisions de jurisprudence à ce jour
•   Pour la Cour de Cassation (Chambre sociale, 19 juillet 2001 - pourvoi n°99-21.536 

Framatome) : “le salarié effectuant une mission a droit à la protection prévue par 
l’article L 411-1 du Code de la sécurité sociale pendant tout le temps de la mission 
qu’il accomplit pour son employeur, peu important que l’accident survienne à 
l’occasion d’un acte professionnel ou d’un acte de vie courante, sauf la possibilité 
pour l’employeur ou la caisse de rapporter la preuve que le salarié avait interrompu 
sa mission pour un motif personnel”.

•   La faute inexcusable est reconnue si “la victime démontre que l’employeur avait ou 
aurait dû nécessairement avoir conscience du danger encouru et qu’il n’a pas pris les 
mesures nécessaires pour la protéger” (affaire dite de Karachi, TASS 15 janv 2004).

•   La Cour d’appel de Rennes du 24 octobre 2007 précise qu’“il appartenait à 
l’employeur, qui ne pouvait ignorer les dangers encourus en raison des menaces 
d’attentats terroristes de veiller à ce que les mesures (de sécurité) édictées soient 
directement appliquées, voire renforcées.”

•   Enfin, dans l’arrêt en date du 7 décembre 2011, la Cour de Cassation a considéré 
qu’une salariée victime d’une agression en Côte d’Ivoire, pays où son employeur 
l’avait expatriée, en-dehors de toutes circonstances liées à l’éxécution de son contrat 
de travail pouvait engager la responsabilité civile contractuelle de son employeur  

Appendix 3. France
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et obtenir sa condamnation à lui verser des dommages et intérêts en réparation  
du préjudice subi. Dans cette affaire, l’accident subi par la salariée n’avait pourtant 
pas été reconnu en tant qu’accident du travail.

Exemples de dispositions figurant  
dans les conventions collectives
Des dispositions particulières présentes dans les conventions collectives font peser 
sur l’employeur des obligations complémentaires qu’il doit respecter en matière  
de déplacement professionnel ou d’envoi en mission de ses collaborateurs.

Convention collective SYNTEC “Titre IX Déplacement hors de France 
métropolitaine”

•   Applicable au personnel des bureaux d’études techniques, des cabinets d’ingénieurs-
conseils et des sociétés de conseil.

•  Article 66 : tout déplacement hors de France métropolitaine doit être précédé d’un 
ordre de mission précisant notamment “la couverture des risques politiques et 
sociaux ; les risques climatiques dangereux ; l’application et le respect des législations 
et règlements de police locaux ; le règlement des conflits ; la garantie du rapatriement 
en cas d’expulsion ou de départ forcé d’un territoire où se dérouleront des événements 
tels qu’un retour immédiat devient nécessaire ; les frais de voyage de retour du salarié 
et, le cas échéant, de son conjoint et de ses enfants mineurs vivant habituellement 
avec lui seront payés par l’employeur et ne resteront à sa charge que si l’intéressé ou  
un membre de sa famille n’est pas reconnu responsable de cette situation.”

Accord national relatif aux conditions de déplacement du 26 février 1976.  
En vigueur le 1er avril 1976 pour les ingénieurs et cadres de la métallurgie.

•   Article 7.2.5 Maladie, décès :
a)  Dans le cas où le salarié devrait, sur avis du médecin, être rapatrié, l’employeur fera 

accomplir les démarches nécessaires et prendra en charge les frais de rapatriement 
au lieu de résidence habituel sous déduction des versement effectués par les 
régimes d’assurance et de prévoyance auxquels l’employeur participe.

b)  En cas de décès, les frais de retour du corps seront supportés par l’employeur 
dans la limite d’un voyage équivalent au retour au domicile tel que défini à 
l’Article 1.3, sous déduction des versements effectués par les régimes d’assurance 
et de prévoyance auxquels l’employeur participe.

En France, les obligations de l’employeur sont donc issues du code du travail, de la 
jurisprudence et également des conventions collectives applicables. Pour exécuter son 
obligation de sécurité de résultat à l’égard des salariés, l’employeur doit notamment réaliser :

•   Des actions de prévention des risques professionnels : l’employeur doit rechercher 
et connaître les risques auxquels sera confronté son salarié dans le contexte de  
sa présence à l’étranger ;

•   Des actions d’information et de formation : l’employeur 
devra conserver la preuve de la réalité de ces démarches 
et des informations obtenues et diffusées auprès des 
salariés et de ceux qui auront à prendre en charge leur 
sécurité ;

•   L’employeur doit veiller à l’adaptation de ces mesures 
pour tenir compte du changement des circonstances  
et tendre à l’amélioration des situations existantes.

Gide Loyrette Nouel, 2012
David Jonin
Avocat associé au département social
Jonin@gide.com

gide.com
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IL DUTY OF CARE IN ITALIA E LA RESPONSABILITÀ  
DEI DATORI DI LAVORO VERSO GLI ESPATRIATI  
E I VIAGGIATORI
Il presente documento vuole essere una breve analisi di quanto il legislatore italiano ha 
previsto in materia di tutela dei lavoratori e di come il concetto anglosassone del “Duty 
of Care”, ovvero del dovere del datore di lavoro di prendersi cura del proprio personale 
in Italia e all’estero, sia stato gradualmente introdotto prima nell’ordinamento italiano 
e poi nella cultura della sicurezza delle organizzazioni. 

1. Salute e Sicurezza sul Lavoro: Il Quadro Legislativo
Gli infortuni e le malattie legate al lavoro sono una questione di notevole rilevanza 
sia per ragioni di carattere umano e sociale sia perchè rappresentano fenomeni 
con effetti potenzialmente negativi sulla stabilità e sulla capacità di crescita delle 
organizzazioni. Molto spesso però, è solo a seguito di eventi drammatici che si 
acquisisce la dovuta percezione della criticità della questione e si rafforza la volontà 
d’impostare e attuare pratiche e comportamenti utili a prevenire gli incidenti. Il tema 
degli infortuni sul lavoro e degli interventi necessari per contrastare tali fenomeni 
torna infatti periodicamente di attualità dopo ogni evento tragico. 

Anche se, secondo le ultime stime delle strutture ispettive del Ministero e degli enti 
previdenziali, si registra un costante e lento calo degli infortuni sul lavoro, mortali o 
meno, resta molto importante il problema delle malattie professionali e della cultura 
della prevenzione. Infatti, la cultura della sicurezza in azienda si limita molto spesso 
al rispetto delle norme in materia senza contenere quella pragmaticità necessaria. 
Alla luce di ciò bisognerebbe impostare modelli aziendali che partano dalla 
convinzione che gli eventi infortunistici sono, nella maggior parte dei casi, legati al 
fattore umano e che nella gestione dei rischi dovrebbero essere coinvolti tutti gli 
attori dell’organizzazione ed in primo luogo il datore di lavoro, tenuto ad adottare 
tutte le misure necessarie a garantire la sicurezza e la salute dei suoi lavoratori.

L’ambito della salute e della sicurezza sul lavoro è regolato in Italia da numerose 
disposizioni contenute nella Carta Costituzionale, nel codice civile ed in quello 
penale, oltre che in diverse leggi speciali. Proprio queste ultime rappresentano il 
costante tentativo del legislatore di promuovere la cultura della sicurezza in azienda 
e di migliorare la tutela del lavoratore, rendendo sempre più ampio il dovere di 

Appendix 4. Italy
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prevenzione e di protezione in capo al datore di lavoro, ma responsabilizzando anche 
altre figure quali quelle del “dirigente”, del “preposto” e dello stesso “lavoratore”.

La più recente riorganizzazione della materia è stata attuata attraverso il d.lgs. 
81/2008 che, oltre ad aver unificato in un unico testo legislativo gran parte delle 
norme vigenti, ha contribuito a promuovere una nuova cultura della sicurezza, 
mutando altresì profondamente i modelli di “governance” aziendale. La sfida 
principale è quella di promuovere l’integrazione dei modelli di “ salute” e “gestione 
della sicurezza” nei modelli di “governance” aziendali e di evitare che la questione 
dei rischi intesi soltanto come finanziari prendano il sopravvento nelle decisioni 
aziendali, a scapito dell’effettiva e reale copertura da rischi sanitari e di sicurezza 
delle risorse umane.

2. Salute e Sicurezza sul lavoro nella circolazione 
transnazionale dei lavoratori
La questione diventa più delicata quando si parla di tutela della salute e della 
sicurezza di quei lavoratori che prestano la loro attività all’estero in qualità di 
lavoratori espatriati, viaggiatori d’affari o semplicemente in trasferta. In questo caso, 
la predisposizione e l’implementazione di solidi strumenti di assistenza e intervento 
in caso di incidenti e di gestione dei rischi è di capitale importanza ma meno intuitiva. 
I lavoratori espatriati e i viaggiatori d’affari chiamati a spostarsi per ragioni lavorative 
fuori dal territorio italiano possono non avere la giusta preparazione per affrontare 
con meno rischi la loro missione o semplicemente non possedere la necessaria 
esperienza o conoscenza dei territori in cui si è chiamati ad operare. La situazione si 
complica quando il Paese di destinazione non possiede gli stessi standard lavorativi 
e sanitari presenti in Italia o quando presenta un elevato grado d’instabilità politico-
sociale. La prevenzione e la formazione diventano ancor più i perni del modello 
aziendale di gestione dei rischi.

Meno intuitiva resta anche la questione delle responsabilità. Da un punto  
di vista legale, le norme in tema di distacco sono di non facile interpretazione.  
La disciplina del Duty of Care in queste situazioni è resa complessa da tre fattori  
in particolare: la non chiara posizione del legislatore in tema di salute e sicurezza  

dei lavoratori all’estero, la disomogeneità che spesso caratterizza le diverse 
normative nazionali, per quanto tutte (in ambito UE) di derivazione comunitaria, 
e l’esistenza di convenzioni stipulate tra singoli Stati. In questo quadro, i datori  
di lavoro e il management potrebbero non avere la dovuta percezione delle loro 
responsabilità, non attuare le decisioni necessarie e ritrovarsi a gestire incidenti 
molto gravi.

Per rispondere a tali problematiche, International SOS ha pubblicato nel 2011 uno 
Studio Comparativo Internazionale sul Duty of Care e il Rischio Viaggio*. Questo studio 
ha identificato 10 buone pratiche del Duty of Care.

Le 10 miglioripratiche del Duty of Care

1- Aumentare la consapevolezza a tutti i livelli dell’organizzazione

2- Coinvolgere tutti gli attori chiave nella pianificazione del Duty of Care

3- Sviluppare politiche e procedure per la gestione del rischio viaggio

4- Controllare i propri fornitori in termini di Duty of Care

5- Comunicare, educare e formare i lavoratori e le parti interessate

6- Valutare i rischi prima di trasferireun dipendente per ragioni lavorative

7-  Essere in grado di localizzare i lavoratori che viaggiano in qualsiasi momento

8- Implementare un sistema di gestione delle emergenze per i lavoratori

9- Stabilire controlli da parte del management

10- Garantire l’integrazione e il coordinamento dei fornitori di servizi

B&P Avvocati, 2012

bp-partners.it

*    Questo studio è stato condotto presso 628 aziende. Il suo scopo è duplice:
-  Consentire alle aziende internazionali di valutare la loro travel policy alla luce del Duty of Care, utilizzando 

una lista di 100 pratiche individuate;
- Sviluppare le migliori pratiche identificate dallo studio.
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 OBLIGACIONES DE PREVENCIÓN  
DE RIESGOS LABORALES RESPECTO  
DE LOS TRABAJADORES DESPLAZADOS  
AL EXTRANJERO

I. Consideraciones generales
El objeto del Informe se centra en determinar las obligaciones o normativa que les 
resultaría aplicable, a las empresas españolas en materia de prevención de riesgos 
laborales respecto de los trabajadores que desplazan al extranjero. 

Dentro del concepto de extranjero y a efectos de las obligaciones que asumen los 
empresarios, se debe distinguir los desplazamientos dentro del espacio común 
europeo, de aquellos desplazamientos fuera del mismo.

La protección de la seguridad y salud de los trabajadores en el trabajo tiene un reflejo 
en la propia Constitución Española (arts. 40.2 y 43), pero de forma más contundente 
en los artículos, 4.2 del Texto Refundido del Estatuto de los Trabajadores (en 
adelante TRET), que establece el derecho de los trabajadores a, “su integridad 
física y a una adecuada política de seguridad e higiene” y en el art. 19 del mismo Texto 
Legal, cuando establece que, “el trabajador, en la prestación de sus servicios, tendrá 
derecho a una protección eficaz en materia de seguridad e higiene”, la protección en 
materia de seguridad y salud en el derecho español se regula en la Ley 31/1995, de 
8 de noviembre, Ley de Prevención de Riesgos Laborales (en adelante LPRL), así 
como en toda la normativa de desarrollo, que se ha venido dictando por expresa 
delegación de la misma en su artículo 6, que de forma textual establece que:

“1. El Gobierno, a través de las correspondientes normas reglamentarias y previa consulta 
a las organizaciones sindicales y empresariales más representativas, regulará las materias 
que a continuación se relacionan:

a)  Requisitos mínimos que deben reunir las condiciones de trabajo para la protección  
de la seguridad y la salud de los trabajadores.

b)  Limitaciones o prohibiciones que afectarán a las operaciones, los procesos y las 
exposiciones laborales a agentes que entrañen riesgos para la seguridad y la salud 
de los trabajadores. Específicamente podrá establecerse el sometimiento de estos 
procesos u operaciones a trámites de control administrativo, así como, en el caso de 
agentes peligrosos, la prohibición de su empleo.

c)  Condiciones o requisitos especiales para cualquiera de los supuestos contemplados en 
el apartado anterior, tales como la exigencia de un adiestramiento o formación previa 
o la elaboración de un plan en el que se contengan las medidas preventivas a adoptar.

d)  Procedimientos de evaluación de los riesgos para la salud de los trabajadores, 
normalización de metodologías y guías de actuación preventiva.

e)  Modalidades de organización, funcionamiento y control de los servicios  
de prevención, considerando las peculiaridades de las pequeñas empresas con el fin 
de evitar obstáculos innecesarios para su creación y desarrollo, así como capacidades 
y aptitudes que deban reunir los mencionados servicios y los trabajadores designados 
para desarrollar la acción preventiva.

f)  Condiciones de trabajo o medidas preventivas específicas en trabajos especialmente 
peligrosos, en particular si para los mismos están previstos controles médicos especiales, 
o cuando se presenten riesgos derivados de determinadas características o situaciones 
especiales de los trabajadores.

g)  Procedimiento de calificación de las enfermedades profesionales, así como requisitos y 
procedimientos para la comunicación e información a la autoridad competente de los 
daños derivados del trabajo”.

Para velar por el cumplimiento de las obligaciones en materia de prevención de 
riesgos laborales, se han establecido todo un elenco de incumplimientos de carácter 
administrativos que se establecen en el Real Decreto-Legislativo 5/2000 de 4 de agosto 

Appendix 5. Spain
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por el que se aprueba el Texto Refundido de Infracciones y Sanciones en el Orden Social, y 
en concreto los artículos 11 a 13 relacionan los incumplimientos leves, graves o muy graves, 
siendo el artículo 40 del mismo Texto Legal el que establece la cuantía de la sanciones. 

Respecto de los incumplimientos que se consideren más graves puede incluso llegar 
a ser constitutivo de delito y conlleve penas privativas de libertad, así el artículo 316 
del Código Penal (Ley Orgánica10/1995, de 23 de noviembre) establece que, “los 
que con infracción de la leyes de prevención de riesgos laborales, y estando legalmente 
obligados, no faciliten los medios necesarios para que los trabajadores desempeñen su 
actividad con las medidas de seguridad e higiene adecuadas, de forma que pongan así en 
peligro grave su vida, salud o integridad física, serán castigados con las penas de prisión 
de seis meses a tres años, y multa de seis a doce meses” 

Además de lo expuesto, los daños causados por la falta de medidas de seguridad, podría 
conllevar la obligación de indemnizar por daños causados, así como la imposición del 
recargo de prestaciones de seguridad social, establecido en el artículo 123 del Real Decreto-
Legislativo 1/1994, de 20 de junio, Ley General de Seguridad Social (en adelante LGSS).

II. Obligaciones de prevención dentro de 
desplazamientos dentro de la Unión Europea
Las empresas establecidas en un Estado miembro de la Unión Europea o en un 
Estado signatario del Acuerdo sobre Espacio Económico Europeo que desplacen 
temporalmente a sus trabajadores a España, en el marco de una prestación de 
servicios transnacional, y con independencia de la ley aplicable al contrato de trabajo, 
deberán cumplir como mínimo las normas de prevención de riesgos laborales vigentes 
en España, incluyendo las normas sobre la maternidad y los menores.

Respecto de las obligaciones que asumen los empresarios españoles que desplacen 
temporalmente a sus trabajadores al territorio de Estados miembros de la Unión 
Europea o de Estados signatarios del Acuerdo sobre el Espacio Económico Europeo en 
el marco de una prestación de servicios transnacional, éstas deberán garantizar a éstos las 
condiciones de trabajo previstas en el lugar de desplazamiento por las normas nacionales 
de transposición de la Directiva 96/71/CE, del Parlamento Europeo y del Consejo, de 16 
de diciembre, sobre el desplazamiento de trabajadores efectuado en el marco de una 
prestación de servicios, sin perjuicio de la aplicación a los mismos de condiciones de 
trabajo más favorables derivadas de lo dispuesto en la legislación aplicable a su contrato 
de trabajo, en los convenios colectivos o en los contratos individuales. 

De lo expuesto se deduce, que las empresas españolas deberán cumplir las 
obligaciones que se establezcan en materia de prevención de riesgos laborales, en 
los países de destino del desplazamiento, sin perjuicio de que si las normas españolas 
fuesen más beneficiosas para el trabajador desplazado, además de cumplir las del 
país de destino, se deberían cumplir las establecidas por la legislación española.

III. Obligaciones en materia de prevención de riesgos 
laborales de las empresas españolas que desplazan 
trabajadores fuera de la Unión Europea, o de los 
Estados un Estado signatario del Acuerdo sobre 
Espacio Económico Europeo.
El ámbito de aplicación de la Ley de Prevención de Riesgos Laborales, viene 
establecido en el art. 3 LPRL que nos dice que: 

“1. Esta Ley y sus normas de desarrollo serán de aplicación tanto en el ámbito de las 
relaciones laborales reguladas en el Texto Refundido de la Ley del Estatuto de los 
Trabajadores, como en el de las relaciones de carácter administrativo o estatutario del 
personal al servicio de las Administraciones Públicas, con las peculiaridades que, en este 
caso, se contemplan en la presente Ley o en sus normas de desarrollo. Igualmente serán 
aplicables a las sociedades cooperativas, constituidas de acuerdo con la legislación que 
les sea de aplicación, en las que existan socios cuya actividad consista en la prestación de 
un trabajo personal, con las peculiaridades derivadas de su normativa específica”.

El mismo artículo excluye en su apartado 2 de su ámbito de aplicación, una serie 
de actividades, como son, las de, “policía, seguridad y resguardo aduanero; servicios 
operativos de protección civil y peritaje forense en los casos de grave riesgo, catástrofe 
y calamidad pública; fuerzas Armadas y actividades militares de la Guardia Civil; a la 
relación laboral de carácter especial al servicio del hogar familiar”.

De lo expuesto, se deduce que la normativa española en prevención de riesgos 
laborales (tanto la Ley de Prevención de Riesgos Laborales, como toda la normativa 
de desarrollo), será de aplicación a todos aquellos contratos de trabajo a los que se 
les aplique la legislación española, esto es, el Texto Refundido del Estatuto de los 
Trabajadores.

De lo expuesto se puede concluir, que el criterio para determinar cuando se debe aplicar 
la normativa española de prevención de riesgos laborales, viene condicionada por la 
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normativa aplicable al contrato de trabajo que vincula al trabajador con su empleador, y 
así, el artículo 10.6 del Código Civil establece que, “a las obligaciones derivadas del contrato 
de trabajo, en defecto de sometimiento expreso de las partes y sin perjuicio de lo dispuesto en 
el apartado 1 del artículo 8, les será de aplicación la ley del lugar donde se presten los servicios”, 
por tanto, será la libre voluntad de las partes las que establecerá la normativa aplicable al 
contrato de trabajo, y si dicha opción es por la normativa española, al encontrase sometido 
el contrato de trabajo a lo dispuesto en el TRET, también le resultaría de aplicación la 
normativa que regula la protección de los trabajadores en materia de prevención.

Además de lo que dispone el artículo 1.6 del Código Civil, también resultaría 
de aplicación, en lo referente a la legislación aplicable al contrato de trabajo, la 
regulación que se contiene en el Convenio de Roma de 1.980, que en su artículo 
3 permite el acuerdo de las partes para someterse a una legislación concreta, y así 
nos dice que:

“Artículo 3 Libertad de elección

1.  Los contratos se regirán por la ley elegida por las partes. Esta elección deberá ser expresa 
o resultar de manera cierta de los términos del contrato o de las circunstancias del caso. 
Para esta elección, las partes podrán designar la ley aplicable a la totalidad o solamente 
a una parte del contrato.

2.  Las partes podrán, en cualquier momento, convenir que se rija el contrato por una 
ley distinta de la que lo regía con anterioridad bien sea en virtud de una elección 
anterior según el presente artículo, o bien en virtud de otras disposiciones del presente 
Convenio. Toda modificación relativa a la determinación de la ley aplicable, posterior 
a la celebración del contrato, no obstará a la validez formal del contrato a efectos del 
artículo 9 y no afectará a los derechos de terceros.

3.  La elección por las partes de una ley extranjera, acompañada o no de la de un tribunal 
extranjero, no podrá afectar, cuando todos los demás elementos de la situación estén 
localizados en el momento de esta elección en un solo país, a las disposiciones que la ley 
de ese país no permita derogar por contrato, denominadas en lo sucesivo «disposiciones 
imperativas».

4.  La existencia y la validez del consentimiento de las Partes en cuanto a la elección de 
la ley aplicable se regirán por las disposiciones establecidas en los artículos 8, 9 y 11”.

La falta de sometimiento expreso de las partes a una legislación concreta y respecto 
del contrato de trabajo, es suplido por lo dispuesto en el propio Convenio de Roma 
en su artículo 6 que nos dice que:

“Artículo 6 Contracto individual de trabajo

1.  No obstante lo dispuesto en el artículo 3, en el contrato de trabajo, la elección por 
las partes de la ley aplicable no podrá tener por resultado el privar al trabajador de 
la protección que le proporcionen las disposiciones imperativas de la ley que sería 
aplicable, a falta de elección, en virtud del apartado 2 del presente artículo.

2.  No obstante lo dispuesto en el artículo 4 y a falta de elección realizada de conformidad 
con el artículo 3, el contrato de trabajo se regirá:

a)  por la ley del país en que el trabajador, en ejecución del contrato, realice habitualmente 
su trabajo, aun cuando, con carácter temporal, haya sido enviado a otro país, o

b)  si el trabajador no realiza habitualmente su trabajo en un mismo país, por la ley 
del país en que se encuentre el establecimiento que haya contratado al trabajador, 
a menos que, del conjunto de circunstancias, resulte que el contrato de trabajo 
tenga vínculos más estrechos con otro país, en cuyo caso será aplicable la ley de este  
otro país”.

Lo expuesto en los párrafos precedentes, encuentra una excepción en lo establecido 
en el artículo 1.4 del TRET que establece que, 

“4. La legislación laboral española será de aplicación al trabajo que presten los 
trabajadores españoles contratados en España al servicio de empresas españolas en el 
extranjero, sin perjuicio de las normas de orden público aplicables en el lugar de trabajo. 
Dichos trabajadores tendrán, al menos, los derechos económicos que les corresponderían 
de trabajar en territorio español”.

Por tanto las empresas españolas que contratan a un trabajador español, para 
prestar servicios en el extranjero, deberá cumplir respecto del mismo como mínimo 
las obligaciones establecidas en la Ley de Prevención de Riesgos Laborales y la 
normativa de desarrollo de la misma, todo ello sin perjuicio de cumplir de forma 
específica las obligaciones que se establezcan en el país de destino.

Sagardoy Abogados, 2011

sagardoy.com
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DUTY OF CARE OWED BY SWEDISH 
COMPANIES TO THEIR OVERSEAS 
EMPLOYEES: A LEGAL PERSPECTIVE

Introduction
It is increasingly common for companies to expand to new markets across the 
globe - even in the most remote areas. As international activity increases, so too 
does the number of business travellers and expats. These employees and their 
family members often find themselves in surroundings they are unfamiliar with. 
Accordingly, they may be faced with greater risks and threats to their health, safety 
and wellbeing.

Although the percentage of the workforce of Swedish companies working overseas 
on temporary assignments is relatively low in comparison with other similar 
countries, the rapidly increasing rate of globalisation naturally has a significant 
impact on Swedish trade and industry. Employees are sent on short- or long-term 
assignments abroad every day – sometimes to rather remote areas with poor health 
and safety conditions. Where an employee is to be sent to an area which is unfamiliar 
to the employee, the employer must consider not only ethical implications, but also 
the legal aspects of such an assignment.

The regulations in this summary are relevant for the situation whereby a Swedish 
employer assigns an employee in Sweden to work in another country for a fixed 
period. The summary provides a general overview of the Swedish legal framework 
outlining the employer’s duties towards its employees in the field of safety, health 
and security in these situations.

Swedish legal framework
Applicable laws and regulations

The notion of a “duty of care” is not, in contrast with common law jurisdictions, 
associated with a particular legal definition in Sweden. However, the Working 
Environment Act 1977 (the “WEA”) lays down most of the obligations that could 
be considered as being encompassed by the concept of a duty of care. The WEA 
aims to promote a satisfactory working environment, with respect to both physical 
and mental conditions. In addition to the WEA, the Swedish Work Environment 
Authority (the authority supervising compliance with the WEA) has issued 
numerous supplementary regulations relating to general obligations as well as to 
rather specific work activities or workplaces. In this context, particular attention 
should be paid to the 2001 Regulation on Systematic Work in the Work Environment.

Jurisdiction

The WEA is limited to Swedish territory and territorial waters with a few exceptions. 
The WEA applies to Swedish registered ships and – to some extent – Swedish aircraft. 
Moreover, the WEA is partially applicable to Swedish military personnel performing 
service abroad, and the Act should also – as far as possible – be complied with by 
Swedish governmental offices abroad (e.g. embassies, consulates, etc.).

The above limitation of the geographical scope of the WEA does not mean that the 
Act is irrelevant for an employer who is about to send an employee abroad. Certain 
provisions of the WEA may well be extremely important for an employer to comply 
with prior to the commencement of such an assignment.

In this regard, emphasis is placed on the employer’s instructive obligations under 
the WEA, i.e. a duty to ensure that the employee has access to relevant

Appendix 6. Sweden
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information and training and holds an adequate level of risk-awareness for the work 
to be performed. Accordingly, before sending the employee abroad, the employer 
should take all reasonable steps to ensure that the employee is:

•   suitable to conduct the work in question (in terms of education, training, 
experience, etc.);

•   informed about the risks and dangers involved (in respect of the planned work 
activities as well as the situation in the country where the work will be performed); and

•   informed about how to avoid such risks and dangers and how to act in case of an 
emergency.

It is recommended that the employer documents the measures that are taken and 
the procedures that apply where an employee is to be sent abroad.

In the event an area where the work will be performed is associated with substantial 
risks of illness or accidents, the employer must not give access to such an area to 
anyone who has not been provided with the satisfactory instructions.

The above responsibilities should not be perceived as a duty to conduct a complete 
investigation of the employee’s skills, and it does not impose an obligation to 
ensure that the employee has in fact assimilated all information and instructions 
that have been properly provided. Further, the employee is responsible for avoiding 
unnecessary risks overseas.

Regulation of health and safety in sweden
Responsibilities

As stated above, the main piece of legislation in the area of work health and safety is the WEA, 
along with supplementary regulations issued by the Swedish Work Environment Authority.

The WEA first and foremost aims to prevent work-related illness and accidents, 
although it is also intended to achieve a safe and sound working environment in 
general. The provisions of the Act include general obligations to secure a safe working 
environment and to prevent – as far as possible – exposure to risks and hazardous 
events. The WEA provides that the employer has to take proper precautionary 
measures in order to fulfil its safety obligations towards the employees. Moreover, 
the employer is obliged to safeguard compliance with the WEA’s general obligations 
when planning, managing and monitoring the business.

The work environment issues should be approached and dealt with in a systematic 
and orderly way. This means that such issues must be taken into account in the 
daily business decision-making and continuously assessed. In addition, action plans, 
risk analysis, routine documents and follow-up procedures shall be put in place 
whenever necessary for the achievement of a safe and sound work environment.

The implementation of work environment actions must be implemented in co-
operation with the employees, usually represented by safety delegates appointed 
by the employees or by the local trade union (with which the employer is bound by 
a collective bargaining agreement). The work should be documented to the extent 
necessary given the business conducted.

In the context of overseas assignments, the above leads to the conclusion that a 
caring employer should, in addition to the obligations explained under “Jurisdiction”, 
consider a number of measures before sending an employee abroad. For instance, 
the following may be considered appropriate in this regard:

•    perform, and continuously keep up-to-date, adequate risk analysis of the 
assignment;

•   provide the employee with necessary medical support;

•   make sure that sufficient insurance coverage is put in place; and

•   give due consideration to accompanying family members.

If an employee is about to be sent to an unstable region or an accident-prone area, 
the employer’s precautionary measures should be increased and the following 
measures may be considered:

•   assess the health status of the employee before travel and the risks of likely 
illnesses or injuries during the travel and stay abroad;

•   provide immunisation programmes for the countries to be visited in accordance 
with international guidelines; and

•   provide information and training on what to do in the event of (i) sickness or injury 
or (ii) an emergency or disaster during the trip.

A caring employer should also consider whether providing information to and 
monitoring of the employee on return from the trip is adequate.
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Liability and sanctions

There is not much Swedish case law governing the employer’s obligations – in a 
work environment law con- text – towards employees who are sent on overseas 
assignments. Nevertheless, it can be safely assumed that the failure to comply 
with certain obligations described above (especially the duties to conduct proper 
risk assessments and provide adequate instructions to the employee) may 
result in various sanctions being imposed upon the employer and/or managerial 
representatives of the employer.

Some failures may be punishable as criminal offences. Under the 1962 Penal Code, 
there is a specific offence applicable where certain general criminal acts have been 
committed intentionally or by way of negligent non- fulfilment of the WEA. Such 
offences include causing another’s death, causing bodily injury or illness and creating 
danger to another. Primarily, the person to charge for such offences is sought 
from among the company’s representative(s). However, the work environment 
responsibilities may be delegated to someone who has the actual control over the 
work, provided that the delegation is made in a clear and unambiguous way and 
provided that such delegation is made to a person possessing the appropriate 
skills and experience for the responsibilities in question. Regardless of whether any 
individual is found guilty for any work environment-related offences, the employer 
(the legal entity) can be ordered to pay statutory penalty fees for such breaches. 
Generally, the penalty fees are ordered by a court as a result of prosecution. However, 
in case of minor breaches the prosecutor may, subject to certain limitations, order 
the penalty fees without the involvement of a court. Penalty fees can be imposed 
irrespective of whether any intent or negligence can be attributed to the employer.

In addition to the above, an employee suffering from the employer’s non-observance 
of its work health and safety responsibilities may commence a civil claim in a Swedish 
court. Such a claim may often be based on the employment agreement/relationship, 
but could also be founded upon liability in tort.

It should be noted that the employer has obligations towards the employee both during 
and after an overseas assignment. During the assignment the employer should monitor 
developments and, when necessary, re-assess the risk analysis that was made before 
and in connection with the assignment. Upon return to Sweden, the employer is – for 
instance- obliged to ensure that the employee has access to occupational health care  
in case the employee was exposed to traumatic (or otherwise difficult) experiences.

Regulation of health and safety  
within the EU/EEA-area
An assignment to another state within the EU/EEA-area would normally fall 
within the scope of the EU Posted Workers Directive (96/71/EC). In such cases an 
employer which is domiciled or has its registered office in Sweden must comply with 
work health and safety standards that are at least as favorable to the employee as 
the regulations in the country where the employee is carrying out his or her work.

The law of (the) overseas country
Consideration must be given to the regulatory requirements in relation to matters 
such as health and safety of the overseas country before sending personnel there. An 
assumption that regulation will be much as it is in the home country is not sufficient. 
Many overseas jurisdictions may operate to very different laws, and have a very 
different approach to enforcement, this is why advice should be taken in beforehand.

Things to remember
For an employer who takes its duty of care seriously the most important thing to 
bear in mind is to be proactive. It is crucial to conduct proper risk assessments 
and to provide the employee with the necessary training and information in due 
time before the employee leaves for overseas assignments. On a general level it is 
important for the employer to institute proper corporate policies and procedures 
to address relevant risks and to ensure that proper training procedures, assistance 
facilities and emergency plans are made available and readily understandable to its 
employees. Finally, remember that every assignment is unique – the measures that 
could reasonably be expected from the employer vary from case to case.

Advokatfirman Vinge KB, 2015
Åsa Gotthardson
Senior Associate (Advokat)
asa.gotthardsson@vinge.se

vinge.se
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DUTY OF CARE OWNED BY COMPANIES  
IN SWITZERLAND TO ITS OVERSEAS  
OR TRAVELLING WORKFORCE

First and foremost, it has to be said that deciding which law is applicable to a work 
relationship is not easy, especially in international situations.

The parties to an agreement – i.e., the employer and the worker – may agree, on 
certain conditions, to apply certain national rules. Where the parties have made no 
decision, Swiss law provides that in principle the law that applies is the law of the 
State in which the worker habitually carries out the work in question.

In any case, it should be pointed out that foreign law can never be applied if it would 
produce an outcome that is absolutely incompatible with the Swiss legal system.

The appropriate court 
Generally speaking, the Swiss courts will claim jurisdiction in legal actions taken 
in the place of the defendant’s domicile or the place where the worker’s tasks are 
usually performed.

An employer’s obligations arising  
from the duty of care
In Switzerland, employment law is made up of a set of rules from private law and 
public law. When dealing with any particular case, all these rules must be examined. 

With cases relating to work outside Switzerland, extra care must be taken when 
examining the duties of an employer. By virtue of Article 328 of the Swiss Code 
of Obligations (CO; RS 220), which is the main point of reference in Swiss law,  
an employer’s overall duties are as follows:

•   duty of information;

•   duty of prevention;

•   duty of monitoring/ensuring the rules are followed;

•   duty of intervention.

How an employer intervenes, and how strongly, will depend on a range of factors 
(the organisation’s aims, the employee’s ability and experience, the work environ-
ments, the knowledge of the organisation and the other enterprises involved in the 
same sector) and will have to be judged against the principle of proportionality.

Thus the higher the risks for the employee, the more the employer’s intervention 
will need to be resolute and determined, perhaps even intrusive, for the employee, 
who will have to comply with their employer’s instructions.

Generally speaking, it must be assumed, obviously, that an employer does not have 
responsibility for an employee’s spouse or children. Th ere are situations, however, 
in which an employer must act on their behalf, especially in sensitive international 
settings where the physical or mental wellbeing of the spouse or children might be 
jeopardised. Most probably this will also apply to any other partner the employee 
lives with.

Among the risks employers are often not aware of, and which deserve mention, are 
their responsibility for travelling employees and the application – albeit partial – 
of the duty of care after the work relationship has ended. Where they have failed 
in their duty of care, employers and their representatives – especially decision-

Appendix 7. Switzerland
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making bodies – must face various penalties. In civil cases, this will mainly entail 
making reparation for the damage and intangible harm caused. Penalties may also 
be imposed not just by the administrative authorities but also under the criminal 
prosecution system, and in fact after accidents, incidents or even harassment,  
it is not uncommon to see the prosecution authorities conducting enquiries  
that can lead to criminal penalties.

The employer’s rights
Th e main article dealing with the rights of an employer in Switzerland is Article  
321a CO, the counterpart to Article 328 CO, its mirror image. 

Workers must carry out the work entrusted to them with care, and must loyally safe-
guard the employer’s interests. Th is duty of diligence, like the employer’s duty of 
care, can and must be specifi ed in the contract, taking into account the professio-
nal risk, training, technical know-how, the job in question, the level of responsibility  
and the objectives stated in the contract.

Depending on the circumstances, employees are themselves bound to comply 
with the measures to ensure greater safety and reduce risk, in the same way as with 
precautions on building sites. Failure to comply with these measures may force an 
employer to impose sanctions up to and including dismissal with immediate effect 
(Art. 337 CO).

Conclusions, recommendations and observations
In conclusion, it should be noted that employers have probably broader responsi-
bilities than some of them would expect, in particular in international environments 
and where partners and next of kin are concerned.

Among our recommendations, we would like to stress the prevention that every 
employer must demonstrate: employers must seek legal advice, get information 
about working conditions, analyse operating environments so that they can both 
take preventive measures and respond appropriately if there is an accident or a 
problem. Greater prevention means fewer disputes and, therefore, less involvement 
in court cases.

To make action plans more eff ective, and to defend its rights as strongly as possible 
in the event of a dispute, an employer must at all times be able to show that it  
has taken the appropriate measures, if necessary through full documentation and 
the drafting of suitable measures.

Finally, it should be said that the duty of care is more than a moral or ethical duty: it 
is a legal obligation and probably the foundation stone on which the representatives 
of an enterprise can build a human resources policy. Not surprisingly, this policy 
will be based on conducting a thorough risk analysis, deciding on the steps to be 
taken, and monitoring of them, and having the capacity to respond appropriately 
should these risks materialise. Th erefore these steps exceed by far the conclusion 
of a simple accident- or travel insurance.

Given these requirements, it is easy to understand the emergence, in enterprise 
circles, of employees with responsibility for hygiene, health the work environment.

Ten recommendations for good practice in the duty of care to travellers  
and expatriates19

1. Increase awareness at all levels within the enterprise
2. Involve all the key stakeholders in planning the duty of care
3. Expand policies and procedures for Travel Risk Management
4. Audit service providers from the duty of care perspective
5. Communicate, educate and train staff and stakeholders
6. Assess risk prior to every employee trip
7. Track travelling employees at all times
8. Implement an employee emergency response system
9. Implement additional management controls
10. Ensure that service providers are fully involved and coordinated

r&associés avocats, 2015
Michel Chavanne
Avocat spécialiste fsa en droit du travail
mchavanne@r-associes.ch 

r-associes.ch

19.  Duty of Care and Travel Risk Management Global Benchmarking Study, International SOS, 2011.
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Companies who send workers on international assignments implement processes 
and solutions to fulfill their legal and moral obligations. Despite these efforts, they 
remain insufficient as highlighted by Dr. Lisbeth Claus in her work on Duty of Care.20

Her research identifies that although companies commonly conduct risks 
assessment and planning, advanced measures such as traveller tracking and pre-
departure training are seldom implemented. These are often adopted once a serious 
incident or a “near-miss” has occurred.

And even if such capabilities are established as they are in most multinational 
companies, they are often isolated and incomplete. Providing Risk and Insurance 

managers with a legal framework 
relevant to their activities, combined 
with practical solutions designed by 
professionals are some of the steps 
required to filling that vacuum. In this 

effort to better protect international assignees, the Risk Manager has an ideal 
positioning in any internationally established company. His/her holistic perception 
of both the security and insurance aspects of Travel Risk Management is critical to 
evaluate and design efficient preventive solutions and practical responses to any 
situation an organisation might face when sending workers abroad.

In order to be successful, the strategy and the involvement of the Risk Manager 
in must be understood by all key stakeholders and endorsed at the highest 
level of the company. The 1-minute survey results demonstrate that only 27%  
of respondents were involved as leaders vs. 45% as stakeholders.

In this joint paper, we also find that the importance of Travel Risk Management  
is not limited to compliance vis-à-vis legal and moral obligations, but that it also  
brings concrete business and reputational benefits to an organisation.

Many studies including the Return on Prevention have highlighted that the cost of  
a failed assignment far exceeds the price of effective trainings, risk assessments and 
overall, advanced Travel Risk Management. To the same extent, losing an employee 
due to a lack of care and/or preparation has a greater hidden financial cost that 
cannot be evaluated. This is due to reputational, emotional and psychological 
impacts on the company, their sub-contractors and partners.

In conclusion, it should be taken into consideration that European countries  
and European-based organisations sending workers abroad are increasingly aware 
of the importance of this topic.

International SOS & FERMA firmly believe in prevention, information and preparation 
of organisations, institutions and international assignees vis-à-vis their duties, 
obligations and responsibilities.

In this context, both International SOS and FERMA are joining their expertise and 
experience to promote a more responsible and people-focused approach to Travel 
Risk Management.

European-based organisations with a successful 
Travel Risk Management programme have board-
level strategic backing of the Risk Manager. 

T R A V E L  R I S K  M A N A G E M E N T  2 0 1 5

Conclusion

20.   Duty of Care and Travel Risk Management Global Benchmarking Study, International SOS, 2011.
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