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INTELLECTUAL PROPERTY RIGHTS FROM THE PERSPECTIVE OF
THE AUSTRIAN SCHOOL OF ECONOMICS
By Dr. Barbara Kolm 1

Abstract: The Austrian School of Economics, often associated with free-market thought, has
seen a renaissance ever since the financial crisis of 2008, gaining in popularity rapidly. One of
the most contentious areas of the school of thought, however, are intellectual property (IP)
rights. This paper takes a look at IP from the perspective of Austrian Economics. First, the most
imminent scholars and their opinion on the topic will be reviewed. The result of this is that it
becomes ever more evident that there is simply no agreement among Austrians when it comes
to the issue at hand. While some, like Friedrich von Wieser, are in favor of IP, others, like Eugen
von Boehm-Bawerk, are completely opposed, and a third group, led by Ludwig von Mises,
Murray Rothbard, and Fritz Machlup, stands somewhere in between. As the second part of the
paper argues, however, Austrians should still be in favor of IP rights. Indeed, applying Hayek’s
essential works on knowledge provides clarification. Intellectual property rights are simply an
extension of private property rights in general, also protecting the results of ideas, and ensuring
that innovators have their products properly secured, so that their inventions are treated in the
same way as any other good. Intellectual property rights are an essential institution for any
successful market economy.
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INTRODUCTION
Ever since the financial crisis of 2008, the “Austrian School of Economics” has seen a sharp rise in
popularity in economic circles, spurring a renaissance of a school of thought which before has often been
seen as nothing but obscure (Salerno & Tucker, 2010). This uptick is of little surprise, considering the
Austrians 2 have had a wholly different explanation to the economic shock – and one which seemed to
make more sense for many people.
The Austrian School is called as such simply because it came into being in that country. Its founder, Carl
Menger, was an economist in Vienna at the second half of the nineteenth century. The goal of this at first
small group of thinkers (which increased quickly) was nothing short of reinventing economic science
(Austrian Economics Center, 2017): These men rejected the mechanistic and deterministic approach of
their colleagues in mainstream economics and instead proposed some form of ‘pure’ economics, which
allowed for the consideration of the importance of human action and individual preferences.

Dr. Barbara Kolm (b.kolm@austriancenter.com) is the Director and Founder of the Austrian Economics Center
and is the President of the Friedrich A. von Hayek Institute, both based in Vienna, Austria, operating Europewide.
2 If not explicitly mentioned otherwise, “Austrian” will mean being an Austrian economist,
not an Austrian per se, for the rest of the paper.
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Despite being value-free in their analysis, Austrians quickly became associated with free-market thought,
because of their focus on the individual and his or her decisions and preferences, and their expressed
support for private property rights.

While the Austrian School gained in popularity at the beginning of the twentieth century, this took a
sharp turn in the 1930s, when many of their most imminent scholars, being Jewish, had to flee Austria
from the Nazis, and when the theories of John Maynard Keynes (unsuccessfully) tried to get the economy
back on track after the Great Depression of 1929. What followed were many decades of irrelevance for
the Austrians.

This changed however, when Friedrich August von Hayek won the Nobel Prize in Economic Science in
the year 1974, and at the very latest, when, as mentioned in the first paragraph, the Austrian Business
Cycle Theory once again proved correct ten years ago. Today, the Austrian School is more relevant than
ever before – mostly in the United States, but increasingly so as well in other parts of the world, including
Europe (see for example the Free Market Road Show, 2018).

One of the most contentious issues among Austrians, however, are intellectual property (IP) rights. From
the beginning, its most famous scholars were divided on the issue of whether copyright and patent laws
are justified. This is why this paper examines the issue from an Austrian perspective. First, a closer look
will be taken what Austrian economists thought of IP rights in the past. Then, a defense of IP will be put
forward using the theories of the Austrian School of Economics.

A HISTORICAL VIEW ON INTELLECTUAL PROPERTY RIGHTS FROM
THE “AUSTRIAN” PERSPECTIVE

The conflict among Austrians concerning IP becomes quickly evident when looking at the first generation
of the school of thought. Carl Menger, Eugen von Böhm-Bawerk, and Friedrich von Wieser, all Austrian
Austrians at the end of the nineteenth century, set the stakes for those to come ever since. The three
positions were: neutral, adamantly in favor, and adamantly opposed.
The neutral stance was personified by Menger and it is him who shows that “neutral” oftentimes actually
means being in ignorance of the issue in general: he never mentioned IP in any of his works. Whether it
was simply not important enough for him, or that he was unsure about it, or did not want to put his
opinion out there, can only be speculated.

This can hardly be said of Böhm-Bawerk (1962, p. 128), who surely can be seen as the first great
opponent of IP rights in the Austrian tradition: [Patent rights and authors’ copyrights] have been a source
of especial embarrassment to jurists who have been unable satisfactorily to classify them with either
objective or personal rights. The conception of authors’ copyrights as intellectual property (the word,
property, being used in a strictly legalistic sense and designating an objective right) bears so plainly the
stamp of a fiction, resorted to in order to evade the burden of explanation, that it could not possibly prove
satisfactory.

Wieser took a completely different stance, speaking out in favor of IP by saying that “patent-right is
granted to the inventor, in order to bring his technical leadership; his talents and genius into the service
of society.” (1927, p. 222) He continues (pp. 222-223): His invention is the successful outgrowth of a
rivalry with others who were experimenting in the same direction as he. Social currents have carried him to
his goal. Therefore, after a suitable period of grace, his achievement is once more thrown into the arena of
free competition.

3

INTERNATIONAL PROPERTY RIGHTS INDEX 2018

This divide has continued ever since. Joseph Schumpeter, similar to Menger, never mentioned IP rights,
which has caused astonishment for some ever since (see Blaug, 2008). 3

Ludwig von Mises did not address the issue straight ahead at any point in his career either. Nonetheless,
he gives clues of his position on IP in his magnum opus Human Action (1998), which sees him come out
as a proponent of IP, though cautiously, and only in some form.

This does not seem like it, at first (p. 658): Patents and copyrights are results of the legal evolution of the
last centuries. Their place in the traditional body of property rights is still controversial. People look
askance at them and deem them irregular. They are considered privileges, a vestige of the rudimentary
period of their evolution when legal protection was accorded to authors and inventors only by virtue of an
exceptional privilege granted by the authorities. They are suspect, as they arc lucrative only if they make it
possible to sell at monopoly prices. Moreover, the fairness of patent laws is contested on the ground that
they reward only those who put the finishing touch leading to practical utilization of achievements of many
predecessors.
At an earlier point, he also writes that (p. 657), If there are neither copyrights nor patents, the inventors
and authors are in the position of an entrepreneur. They have a temporary advantage as against other
people. As they start sooner in utilizing their invention or their manuscript themselves or in making it
available for use to other people (manufacturers or publishers), they have the chance to earn profits in the
time interval until everybody can likewise utilize it.

This period of time where entrepreneurs can earn profits is possibly to short, however, Mises writes
later on (p. 658), designating copyrights and patents as “a problem of the delimitation of property rights
… With the abolition of patents and copyrights authors and inventors would for the most part be
producers of external economies.” Continuing on those points, he writes (pp. 657-658): It is unlikely that
people would undertake the laborious task of writing such publications [textbooks, manuals, handbooks,
and other nonfiction works] if everyone were free to reproduce them. … The extensive experimentation
necessary for such achievements is often very expensive. It is very probable that technological progress
would be seriously retarded if, for the inventor and for those who defray the expenses incurred by his
experimentation, the results obtained were nothing but external economies.
What in the end counts according to Mises is not the fact of having a copyright or not anyway, but the
quality of the product itself (p. 278): Under copyright law every rhymester enjoys a monopoly in the sale of
his poetry. But this does not influence the market. It may happen that no price whatever can be realized for
his stuff and that his books can only be sold at their waste paper value.
Thus, Bettina Bien Greaves (2004) concludes as well that Mises, despite being ambiguous on the topic,
might have been in favor of IP, and at the very least of copyright. 4
It should be noted that Fritz Machlup (1958, p. 27) puts Schumpeter in the camp of cautious opponents,
writing that Schumpeter includes, among other things, patents when he says that “restrictions of this type are,
in the conditions of the perennial gale, incidents, often unavoidable incidents, of a long-run process of expansion
which they protect rather than impede.” (Schumpeter, 1976, p. 88) If true, this would mean that Schumpeter sees
patents as possible hindrances to the process of “creative destruction.” This would only be the case, however, if
Schumpeter sees patents as state-sanctioned monopolies rather than property rights. If the latter is the case, this
would actually be a statement in favor of IP.
4 She also remembers (p. 33) one instance: “Mises once said, more or less facetiously, that while he had known book
authors who opposed patents because of the monopoly privilege they give inventors, he had never known a book
author who opposed copyrights because of the monopoly privilege copyrights give authors.
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In contrast to that, his student Friedrich Hayek was unyielding in his opposition to IP, despite, as most
others, not spending an individual work on the topic. In The Road to Serfdom, he writes (1944, p. 39):
The systematic study of the forms of legal institutions which will make the competitive system work
efficiently has been sadly neglected; and strong arguments can be advanced that serious shortcomings here,
particularly with regard to the law of corporations and of patents, have not only made competition work
much more badly than it might have done, but have even led to the destruction of competition in many
spheres.
In his compilation Individualism and Economic Order he continues his arguments against IP (1948, pp.
113-114): The problem of the prevention of monopoly and the preservation of competition is raised much
more acutely in certain other fields to which the concept of property has been extended only in recent times.
I am thinking here of the extension of the concept of property to such rights and privileges as patents for
inventions, copyright, trade-marks, and the like. It seems to me beyond doubt that in these fields a slavish
application of the concept of property as it has been developed for material things has done a great deal to
foster the growth of monopoly and that here drastic reforms may be required if competition is to be made to
work. In the field of industrial patents in particular we shall have seriously to examine whether the award of
a monopoly privilege is really· the most appropriate and effective form of reward for the kind of riskbearing which investment in scientific research involves.
Similarly, Israel Kirzner (1963, p. 308) sees patents as a hindrance of the market process: … hindrance of
the market process may consist of artificial obstacles to resource mobility (for example, immigration laws).
Or there may be institutional grants of monopoly power (for example, patent laws).
Two Austrians who, in contrast to those mentioned so far, have studied the topic more in-depth, have
come out more in favor of IP: Murray Rothbard and Fritz Machlup.

Rothbard, in his economic treatise Man, Economy, and State, presents his contract theory of intellectual
property rights, which results in him, like Mises, being strongly in favor of copyright, but, unlike Mises,
completely opposed to patents. On copyright, Rothbard puts forth the following scenario (2004, p. 747):
Let us consider copyright. A man writes a book or composes music. When he publishes the book or sheet of
music, he imprints on the first page the word “copyright.” This indicates that any man who agrees to
purchase this product also agrees as part of the exchange not to recopy or reproduce this work for sale. In
other words, the author does not sell his property outright to the buyer; he sells it on condition that the
buyer not reproduce it for sale. Since the buyer does not buy the property outright, but only on this
condition, any infringement of the contract by him or a subsequent buyer is implicit theft and would be
treated accordingly on the free market. The copyright is therefore a logical device of property right on the
free market.

However, in his opinion, this is not true for the patent, which he goes so far to call it “incompatible with
the free market” (pp. 747-748): The man who has not bought a machine and who arrives at the same
invention in- dependently, will, on the free market, be perfectly able to use and sell his invention. Patents
prevent a man from using his invention even though all the property is his and he has not stolen the
invention, either explicitly or implicitly, from the first inventor. Patents, therefore, are grants of exclusive
monopoly privilege by the State and are invasive of property rights on the market.
The result (p. 749) would be that, On the free market, there would therefore be no such thing as patents.
There would, however, be copyright for any inventor or creator who made use of it, and this copyright
would be perpetual, not limited to a certain number of years.
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Rothbard ends his analysis with harsh words for those arguing in favor of patents (p. 754): The friends of
invention could accomplish their aim without calling in the State and imposing losses on a large number of
people.
However, some have argued that Rothbard’s own thoughts could be used to expand intellectual property
rights further than he did (see for example Cwik, 2008).

Meanwhile, Machlup (1958) put forth probably the most comprehensive work on IP rights yet in the
Austrian tradition. In a report for the U.S. Senate, he recognizes that not only the debate on intellectual
property has been divided and highly controversial, but history as well. He shows that IP rights have
been used both with what might be called free-market as well as interventionist intentions. For instance,
„many of the [IP] privileges, however, served […] just to grant profitable monopoly rights to favorites of
the court or to supporters of the royal coffers” (p. 2). But at the same time, they have also been used in
favor of competition (p. 2): Others, however, granted protection from the restrictive regulations of guilds,
and thus were designed to reduce existing monopoly positions and to increase competition. In view of the
latter type of privilege, patents have occasionally been credited with liberating industry from restrictive
regulations by guilds and local authorities and with aiding the industrial revolution in England. … Royal
patent privileges were sometimes conferred, not to grant exclusive rights, but to grant permission to do
what was prohibited under existing rules.
For Machlup himself, the topic is a tricky decision to be made. Eventually, he concludes with being in
favor of patents at the present, though he concedes that he would have been opposed before they were
invented (p. 80): If we did not have a patent system., it would be irresponsible, on the basis of our present
knowledge of its economic consequences, to recommend instituting one. But since we have had a patent
system for a long time, it would be irresponsible, on the basis of our present knowledge, to recommend
abolishing it.
This divide in Austrian Economics when it comes to IP rights has continued to this day, and no end to the
argument seems to be in sight. Especially the opposition has increasingly become louder and extreme in
recent years, more often than not rejecting all types of intellectual property altogether (see for example
Kinsella, 2008).

Finally, it should be noted that historically, IP rights have been uniform with the classical liberal tradition
at-large. Adam Smith (1981, p. 754), for example, supported the concept: When a company of merchants
undertake, at their own risk and expense, to establish a new trade with some remote and barbarous nation,
it may not be unreasonable to incorporate them into a joint-stock company, and to grant them, in case of
their success, a monopoly of the trade for a certain number of years. It is the easiest and most natural way in
which the state can recompense them for hazarding a dangerous and expensive experiment, of which the
public is afterwards to reap the benefit. A temporary monopoly of this kind may be vindicated, upon the
same principles upon which a like monopoly of a new machine is granted to its inventors, and that of a new
book to its author.
Other British classical economists agreed with Smith, such as Jeremy Bentham, John Stuart Mill.
Furthermore, the Founding Fathers of the United States of America were ardent supports of IP, too. 5
Article I, Section 8, Clause 8, of the U.S. Constitution grants Congress the power “To promote
the progress of science and useful arts, by securing for limited times to authors and inventors
the exclusive right to their respective writings and discoveries”.
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AN “AUSTRIAN” DEFENSE OF INTELLECTUAL PROPERTY RIGHTS
Despite the ambiguity of the Austrian tradition concerning IP rights, and despite Hayek’s adamant
opposition to the concept, it is argued here that IP rights, that is, both copyrights as well as patents, are
necessary in a free economy, and that they are indeed compatible with Austrian Economics – especially
so from a Hayekian viewpoint.
The first step for that should be made by quoting Ayn Rand, who was admittedly neither Austrian nor an
economist, but a devout defender of IP rights. She writes (1986, p. 130) that, Patents and copyrights are
the legal implementation of the base of all property rights: a man’s right to the product of his mind.

In addition, in her novel Atlas Shrugged (1996, p. 1012) she presents her position in more detail: Man’s
mind is his basic tool of survival. … He cannot obtain his food without knowledge of food and of the way to
obtain it. He cannot dig a ditch––or build a cyclotron––without a knowledge of his aim and the means to
achieve it. To remain alive, he must think.
It is here where a solution to the Austrian dilemma might be found: that IP rights are all about
knowledge, about individuals thinking. Hayek, throughout his career, put knowledge at the center of his
ideas. As put forward in his monumental essay The Use of Knowledge in Society, he explains that
knowledge is extremely dispersed, and that each individual for himself knows a tiny, but essential part of
the total knowledge in society. This is indeed the greatest of all economic problems for Hayek (1945, p.
519): The peculiar character of the problem of a rational economic order is determined precisely by the fact
that the knowledge of the circumstances of which we must make use never exists in concentrated or
integrated form, but solely as the dispersed bits of incomplete and frequently contradictory knowledge
which all the separate individuals possess.
But, through voluntary cooperation among market participants, this “knowledge problem” can be solved
(pp. 521-522): It is with respect to this that practically every individual has some advantage over all others
in that he possesses unique information of which beneficial use might be made, but of which use can be
made only if the decisions depending on it are left to him or are made with his active cooperation [sic].
This knowledge is not only information per se, but can be ever-changing preferences (p. 524). It would
be a “pretense of knowledge” (Hayek, 1985) to expect one central authority of collecting and directing all
this information – indeed, if you ask Hayek, it is impossible.

For this system to function, property rights need to be established. With property rights, the products of
the use of knowledge are kept where they were produced: on the individual or local level. Those
producers are meanwhile incentivized to use their knowledge in the future, considering they will receive
the fruits of their thoughts and labor. Meanwhile, the decentralized system of private property rights will
lead to the development of a market – a market which will coordinate economic activities through the
price system and other institutions.
Needless to say, property rights themselves are market institutions, having been organically developed
to solve the knowledge problem. There is every reason to believe that extending property rights to
intellectual production will further this process, and add another layer onto the complexity of the market
economy. It would contribute further that economic actors receive the fruits of their endeavors: after all,
when someone invents something, he should be able to protect those inventions to receive the profit the
market would give him by making use of his inventions.
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It is important to note at this point that what intellectual property is, is not the property of an idea, but
the result of it. For instance, Karl Marx, founder of Communism, could not have a patent or copyright of
Communism per se, despite him being the one who had the idea. It would rather be The Communist
Manifesto, the imminent result of his discovery, which could become a property right. In addition, Cwik
(2008, pp. 13-14) provides the following example: … what is owned is not the idea, but it is the particular
arrangement of words, of musical notes, or of 1’s and 0’s, that is owned. There have been many books
written on “Liberty.” However, each one expresses the idea differently. The idea of liberty is not “ownable,”
but the particular pattern of words can be. … Ideas are amorphous and intangible, however when ideas are
instantiated into a book, a computer program or a musical song they take on a degree of concreteness.
Ayn Rand (1986, p. 130) puts this principle more clearly: It is important to note, in this connection, that a
discovery cannot be patented, only an invention. A scientific or philosophical discovery, which identifies a
law of nature, a principle or a fact of reality not previously known, cannot be the exclusive property of the
discoverer because: (a) he did not create it, and (b) if he cares to make his discovery public, claiming it to be
true, he cannot demand that men continue to pursue or practice falsehoods except by his permission. He can
copyright the book in which he presents his discovery and he can demand that his authorship of the
discovery be acknowledged, that no other man appropriate or plagiarize the credit for it—but he cannot
copyright theoretical knowledge. Patents and copyrights pertain only to the practical application of
knowledge, to the creation of a specific object which did not exist in nature—an object which, in the case of
patents, may never have existed without its particular originator; and in the case of copyrights, would
never have existed.
It is, thus, not the idea itself, but what results from it, what would be protected.

One of the biggest worries of Austrian Economists meanwhile has been that IP rights would reduce
competition and be a hindrance to the market – this also includes Hayek, as we have seen in chapter two.
However, this is true of all property rights. Property rights in general are excluding. Indeed, excludability
is one of the main characteristics of any property right: “you can only can go this far, but not one inch
further,” is the common concept of property rights when it comes to land.

As Cwik (2008, p. 9) says, „IP rights limit the freedom of another to use his own tangible property rights.
True. All property rights draw lines and limit the freedom to use one’s own tangible property.“ If one is
opposed to IP rights because it reduces competition, one would need to be opposed of any property
rights whatsoever, since they all reduce competition to the point of where a property right starts. In
reality, IP rights, as are all property rights, are important market institutions coordinating activities and
securing the rights of the actors.

That IP rights in the end are market institutions might help in the confusion of the correct number of
years patents should be able to be held. Indeed, there is no ready-made answer for this. But in a bottomup, spontaneous-order process, the proper answer will be found. This can be seen as well in the fact that
patent right lengths have been subject of debates in the Common Law tradition, a tradition constistently
hailed by Austrians, for a long time – and that sucessfully. 6
Nard (2010, p. 54) writes for example that “patent stakeholders should keep in mind that
the patent code […] is a common law enabling statute … Indeed, the common law has been
the dominant legal force in the development of U.S. patent law for over two hundred years.”
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CONCLUSION
Intellectual property rights have been subject to fierce debates in the tradition of the Austrian School of
Economics. Some (e.g. Böhm-Bawerk, Hayek) were opposed, others in favor (Wieser, Mises). Others did
not even mention the topic (Menger, Schumpeter), and others searched for a middle ground (Machlup,
Rothbard). To this day, no conclusive agreement has been found.

As argued in this paper, however, not only are IP rights can be compatible with Austrian Economics, but
even more so, Austrians may very well argue in favor intellectual property rights. If IP rights are an
extension of normal property rights, then they are at the base of a market economy. The last two
hundred years or so seem to aim in the direction that with strong IP rights more wealth accumulation
and freedom is attained.
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