Tricks, Loopholes and Legal Fictions:

Does the Halacha Allow Us to Deceive G-d?

Prepared by Rabbi Uri Goldstein

Case Study III: Heter Mechira-Sale of Land in Israel During Shemitta
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1 And the LORD spoke unto Moses in mount Sinai,
saying:

2 Speak unto the children of Israel, and say unto
them: When ye come into the land which | give

you, then shall the land keep a sabbath unto the

LORD.

3 Six years thou shalt sow thy field, and six years
thou shalt prune thy vineyard, and gather in the
produce thereof.

4 But in the seventh year shall be a sabbath of
solemn rest for the land, a sabbath unto the LORD;
thou shalt neither sow thy field, nor prune thy
vineyard.

5 That which groweth of itself of thy harvest thou
shalt not reap, and the grapes of thy undressed vine
thou shalt not gather; it shall be a year of solemn
rest for the land.

6 And the sabbath-produce of the land shall be for
food for you: for thee, and for thy servant and for
thy maid, and for thy hired servant and for the
settler by thy side that sojourn with thee;

7 and for thy cattle, and for the beasts that are in thy
land, shall all the increase thereof be for food. {S}

R. S.Y. Zevin (1888-1978, Russia & Israel) LeOr HaHalacha
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R. Yitzchak Elchanan Spektor-Letter permitting the sale of land in Israel -1888
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| was asked several months ago to express my opinion concerning Jewish colonists who
live on the produce of the fields and vineyards of our Holy Land, as the shemittah year is
approaching in 1889. If we do not find a heter, it is possible that the land will become
desolate and the colonies will be turned into wasteland, God forbid. Hundreds of souls
will be affected by it. Although I am very much preoccupied and very weak, yet | find it
necessary to deal with this important problem; and permit the work in the fields, by
selling them to the Moslems for a period of two years only. After that period, the
vineyards and the fields go back to the owners and the sale must be to Moslems only and



may take place during the coming summer. | prepared, with the help of God, a special

brochure dealing with this subject, but in practice | never came out with a heter because I

did not want to be the only one in this new matter, as is always my practice in such things. But
now that I received a letter informing me that my good friends, the Rabbis: R. Israel Joshua of
Kutna, R. Samuel Mohliver of Bialystok and R. Samuel Zanwil of Warsaw gave due
consideration to this problem and came out with a heter, and wait for my approval, and | am
greatly pleased to find that I am not alone in this great issue. My opinion is, therefore, to follow
my abovementioned suggestion. Furthermore, the work in the fields and vineyards is to be done
by non Jews, but in the case of the poor people who can not afford to engage non Jewish

labor, let them consult the aforementioned honored Rabbis, and may the Lord grant us the
privilege to come joyously to our land, and observe the mitzvah of shemittah as it was originally
ordained for us and in accordance with all its rules and regulations.

It must be explicitly stated that this heter is only for the year 5649 (1889) but not for

future shemittoth. Then further mediation will be necessary, and a new heter will be

required; and may the Lord help his people so that they should not need any heter and

should observe shemitah in accordance ith the Law as | have fully explained it, in the

special brochure, with the help of God.

Issue I: Does sale of land remove sanctity?

Talmud Bavli, Gittin 47a
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Rabbah said: Although a heathen cannot own property in the land of Israel so fully as to release it from
the obligation of tithe, since it says, For mine is the land, 2 as much as to say, mine is the sanctity of the
land,** yet a heathen can own land in the Land of Israel so fully as to have the right of digging in it pits,
ditches and caves, as it says, The heavens are the heavens of the Lord, but the earth he gave to the sons of
man.22 R. Eleazar, however, said: Although a heathen can own land so fully in the land of Israel as to
release it from the obligation of tithe, since it says, [The tithe of] thy corn,® which implies, 'and not the
corn of the heathen,’ yet a heathen cannot own land in the Land of Israel so fully as to have the right of
digging in it pits, ditches and caves, since it says, The earth is the Lord's.*’

Come and hear: If an Israelite bought a field from a heathen before the produce was a third grown and
sold it back to him after it was a third grown, it is subject to tithe,* because it was so already® [before
he sold it back]. The reason is [is it not] because it was so already, but otherwise it would not be
subject?® — We are dealing here with a field in Syria, and [the author of this dictum] took the view that
the annexation of an individual?’ is not legally counted as annexation.
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R. A.Y. Kook- Shabbat Haaretz Introduction, Chapter 13
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Issue II: Selling Land to non Jews

Bavli, Avodah Zara 20a
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Rabbi Naftali Zvi Yehuda Berlin ("Netziv") 19th C. Russia Meishiv Davar 2:56
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In truth, the aforementioned sages fled the wolf and encountered a lion, for they seek to
escape the prohibition of the seventh year, which is Rabbinic, and they encounter the
prohibition of selling the land to an idol worshipper, which is biblical.

Arabs are not idolaters-See text of letter above
It benefits the Jewish settlement: R. Yehoshua of Kutno Yeshuot Malko 2:55
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Issue III: Is this really a sale?

Rav Kook, ibid 13
es o mb = oAb Iamam mypapn DR Avmeb  oMmT A TeBID TN

P2 b7 avon amn ok 1y o anayn be
DK 13 Y1'RNA OPBYEN RNTMKT *2m3 01 MDAT onyed 13ves Yhaa anvyna
*pY WXY 302 TIY T3 PT MWMM MT™ 31 A3 TmbY 503 prw axan At TR
£¥FA? AME PRIT b 1001 7Y 0INd 1o ek (170 3% axa) whoYra A BT
SpnY a1 oD% MY ooy o 2xnn Wb noyawa nbrea 117 s Sy nnan bo opnat



DRY S2nom1 ,$phpa P 3d¥m M NPT KIZ0 KT KAW AR PR 9030 KOK

MR ap LYen AP YT KO0 RST KM AR XY 937 P51 hYT Rono x5 noxa
- BER ~nyT Ay oer nndY wwow pwn (G73a PRYIP) PN DRI ,3TNK K37
n90337 *nyT 53 SpaT 1o (K 2 07a) MaR “TPIp MY 033 Popbonal B 3R> WIB M
™ ppoen 2 ppbnm M3 @R 27K OUphT Y RN kY K12 NPTy ’ma
PPP 12 mra qphnz k% p*p (N3 'K PPF0 NTED 0 MM Siand) kY o Yo
AT D1 WBIM U IR KY SNYT Komo KD PR AmIENaT IR DK JHobond
uen 1°0) wrYRT KA ARMYA 7T P2 YUIN b3 YV“RAT 0™3IT a0 M N ran
bexy v omvwow p7mv PR RIM T nkxd Y10 awvya e mnn py W (M Y
P Mu3 WRP (PN POYD OVP KW NI IP°Y KT poY OUY PIp M0WT opR3T
npna bar ra naph Y55 nomio Nyt PR @bk 0 1313 Wb Monn KT K poyn

MIPY — anpm nupnb MapnA w3 M PIPY MO FIPEAY I3 KW PIpR PY PP
JUNYT RODO VBT

PR

TN DYDY JI3MI2 YPDR AnIYR MOXD VIONAw DonveY YD 3TYNT KN
MBIYR MTY? I AT 00 DR KT AN YD MU M3 R XNYIKTI B
MEBA T PWD A 533 D MEnb 31 B 0" p'y anm newe (D ApYENa DI
I PEYD MPAE 93 KD BV WK PR N*An nan KT D mwapa [ At O
% 5 amx ovpiw e sy MEme nan noen kb s 3 Y pen)
5% KDY 13 BY @ NIMBA ABNYR WK 'Y MEZN K OPDD oK biw AW U PR
AT AAI POV BELM WEFH N30 27T 2270 Y3 AnagA Mok 5o 13793 £ MY
D7D YD1 MIBT NME TIOM KIPT KBYD T RANTIRT mMEn U° ANCRE Dpna YR
TOT BPNB AN = 9375 I RO WK AP P 53 pn 3370 D PIST BTYK
JIZIYN M3 v DK 03 20 EKD BT

R. Yaakov David Wilovsky (19-20th Century Poland Israel) Beit Ridbaz
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