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Overview

• Handling a COVID-related work refusal

• Requests for childcare accommodation: separating “needs” from 
“wants”

• Managing attendance without doctor’s notes

• Ensuring productivity with a remote workforce

• Imposing discipline
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Challenge #1:
“I can’t come to work, I don’t want 

to get COVID!”
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Potential Work Refusal Scenarios

• A confirmed or presumptive case of COVID-19 in the workplace

• A confirmed or presumptive case of COVID-19 at home (i.e., the 
employee or a family member)

• Risk of potential exposure to COVID-19 from clients/customers/patients, 
especially from particularly vulnerable employees

• A generalized fear of contracting COVID-19 by travelling to (e.g., on public 
transit) or attending the workplace
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An Ounce of Prevention…

• Decrease the likelihood of receiving a work refusal in the first place:

• Have in place robust health and safety measures to prevent the 
spread of COVID-19 
• Ensure measures comply with requirements of applicable occupational 

health and safety legislation, and local public health guidance

• Communicate protocols to employees

• Be available to answer employee questions
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The Right to Refuse Unsafe Work 

• Most employees have the right to refuse to perform work if they have a 
sincere belief that it creates a risk to their health or safety, or to the health 
and safety of other employees
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Dealing with a Work Refusal

• Generally a multi-step process:
Supervisor/employer investigates. If employee not 
satisfied…
Health and safety representative or committee 
investigates. If employee still not satisfied…
Provincial/territorial health and safety officer investigates
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Employer/Committee Investigation 

• Document your efforts!

• Outcomes:
• If employee concern is founded, employer must take corrective 

action to remedy danger
• If concern is unfounded but employee is not satisfied, proceed to 

next step
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Health and Safety Officer 
Investigation

• Employee contacts provincial/territorial authority
• Officer/inspector is assigned to investigate and issue an order
• Outcomes:

• If employee concern is founded, employer must take corrective 
action to remedy danger

• If concern is unfounded but employee is still not satisfied, employee 
expected to return to work
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During the Investigation Process

• Employee is permitted to stay in a safe area

• The refused work can generally be reassigned to a new worker during the 
investigation process, as long as the new worker is advised of the work 
refusal and the reasons therefor

• The refusing employee can generally also be assigned to other work 
during the investigation process (e.g., remote work)

• Beware reprisal complaints: employer must not dismiss, discipline or 
intimidate employee for properly exercising a right under occupational 
health and safety legislation, including the right to refuse work they believe 
to be unsafe
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Challenge #2:
“I can’t work, my kids are at home!”
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Family Status Accommodation Basics

• Family status is broadly defined
• Any person acting in position of parent to a child could be 

captured

• Once discrimination is established, accommodation to the point 
of undue hardship is required (high standard)
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Dealing with a Request for 
Accommodation

• Step 1: Ask Questions
• Who needs care?
• How old is the child?
• What type of care is needed?
• When – days, times?
• For how long?
• What exactly is being requested? (e.g., modified hours, 

reduced work, work from home?)
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Dealing with a Request for 
Accommodation Cont’d

• Step 2: Can the Employee Find Alternate Childcare?
• Can the other parent adjust their schedule?
• Can older siblings or extended family help?*
• Can an outside caregiver be brought into the home?*
• Can community programs or social supports be used?*

*These options are unlikely in the current era of at-risk 
seniors, limited social circles, and reduced-capacity childcare 
centres
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Dealing with a Request for 
Accommodation Cont’d

• Step 3: Supporting Documentation
• …Probably not!
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Dealing with a Request for 
Accommodation Cont’d

• Step 4: Make a Decision
• Is this a genuine need, or a personal choice?
• Even if accommodation is required, you don’t need to grant 

exactly what the employee requested – you just have to 
offer a reasonable option

• Whatever the decision, clearly communicate it to the 
employee
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Dealing with a Request for 
Accommodation Cont’d

• Step 5: Offer Accommodation
• Options:

• Work from home
• Flexible schedule
• Modified/reduced hours
• Leave of absence
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Dealing with a Request for 
Accommodation Cont’d

• Step 6: Reevaluate
• How long will the approved accommodation go on?
• Follow up – have the employee’s circumstances changed? 

Has public health guidance changed?
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Challenge #3:
“I can’t work, I’m sick!”
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The Effect of Absenteeism

• Financial: sick leave costs, replacement and overtime costs, lost 
productivity

• Morale: increased stress on other employees, perceptions of 
unfairness

• Administrative: difficulty planning
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An Ounce of Prevention…

• Provide a healthy and safe work environment
• Have formal policies and programs in place, and train 

employees on them:
• Health and safety
• COVID-19 transmission prevention
• Harassment and violence prevention
• Call-in procedures
• Requirement for medical notes (more on this later)

• Maintain open communication with employees
• Offer an Employee Assistance Plan (“EAP”) and wellness 

initiatives
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COVID-19-Related Absences

• You can – and should – require that employees disclose if they 
have:

• Symptoms of COVID-19
• Tested positive for COVID-19
• Come into close contact with someone with COVID-19 in 

the past 2 weeks

• In any of the above cases, you are entitled to – and should – 
require the employee to stay home and follow the local health 
authority’s recommendations for testing and self-isolation

• You are entitled to warn other employees (though without 
disclosing identifying information, to the extent possible)
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Other Medical Absences 

• Your ability to request or require supportive medical 
documentation may be limited

• Public policy suggests employers not further overburden 
the health care system with requests for medical notes

• Consider restricting your requests for medical notes to only 
“suspicious” absences
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Culpable Absences 

• Culpable absence: absence from work without a valid reason
• Blameworthy
• Types:

• Abuse of granted leave of absence
• Failure to notify employer of absence
• Failure to provide a sufficient explanation for an absence (and 

to provide a medical note, if applicable)
• Habitual lateness
• Patterned absenteeism (e.g., weekends, days before and 

after holidays, day after payday)
• Culpable absenteeism is disciplinary, and discipline may be 

applied
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Challenge #4:
The Unproductive Employee



EMOND HARNDEN  DROIT DU TRAVAIL ET DE L’EMPLOI LABOUR AND EMPLOYMENT 
LAW

Determining Eligibility for Remote 
Work

• Ensure each particular employee will have the ability to be 
productive at home

• Are their job duties conducive to remote work?
• Do they have a safe, secure location in which to work?
• Can they eliminate or manage any competing obligations 

at home?
• Are there any preexisting performance issues?
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An Ounce of Prevention…

• Ensure that the employment agreement (or at least a workplace 
policy) sets out:

• Hours of work and requirements for availability
• How and when to check in with the employer
• Productivity expectations
• How productivity will be tracked and recorded
• Restrictions on personal use of employer-provided equipment
• A statement that all workplace policies continue to apply
• A built-in review of the remote work arrangement
• A statement that the employer retains discretion to withdraw the remote 

work option at any time
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Performance Management 
Best Practices

• Set clear expectations regarding hours of work and availability 
during business hours

• Provide clear guidelines regarding work deliverables and 
response times

• Require employees to provide advanced notice if they need to 
modify their hours or are unable to meet a deadline

• Work with employees to ensure other commitments (e.g., 
dependent care) are not impeding their availability and 
productivity 

• Set out possible disciplinary penalties for a breach of the remote 
work agreement or policy in advance
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Performance Management 
“Dos” and “Don’ts”

• DO clearly communicate expectations and consequences of a 
failure to meet them

• DO be consistent in enforcing timelines and workplace rules
• DO check in with employees working remotely on a regular 

basis, both at pre-scheduled times and sporadically  
• DON’T forget the “human connection” – spend time connecting 

with employees virtually or on the phone
• DO encourage open communication
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Performance Management 
“Dos” and “Don’ts” Cont’d

• DON’T condone poor performance – react promptly and 
appropriately every time

• DO thoroughly document any performance concerns
• DON’T react hastily or in frustration
• DO provide fulsome feedback
• DO recognize and reward initiative and self-discipline
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Managing the Challenging Employee:
Counselling Session

• Meet in person or virtually to discuss concerns
• Identify the problem in specific terms

• E.g., lateness, errors in documenting
• Not just, “You’re not doing the job”

• Reiterate your expectations verbally, and follow up in writing
• Discuss possible solutions 
• Come up with a corrective action plan
• Document your discussion and agreed-upon plan
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Challenge #5:
The Disciplinable Employee
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An Ounce of Prevention…

• Encourage “self-discipline”:
• Create a work environment and interactions with your 

employees that minimize the need for intervention, 
including disciplinary action, by encouraging employees to 
develop and practice self-discipline
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Encouraging Self-Discipline

• How?
• Make your expectations clear
• Establish reasonable workplace rules and policies, and 

have employees sign off on them
• Notify employees that a policy breach could result in 

termination
• Apply policies as consistently as possible
• Provide good training – especially before implementing a 

new work process (e.g., remote work)
• Treat employees with respect
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Encouraging Self-Discipline Cont’d

• Encourage open communication between supervisors and 
employees

• Spend time meeting (virtually) with staff members regularly
• Share the department/organization’s overall goals
• Seek input into decisions that involve employees’ work
• Address unacceptable behaviour promptly
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How to Impose Discipline

• Address issues promptly
• Conduct a solid investigation
• Document, document, document
• Ensure discipline is proportionate by considering:

• The severity of the misconduct
• Aggravating factors
• Mitigating factors

• Be consistent
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How to Impose Discipline:
Disciplinary/Counselling Meeting

• For minor misconduct, where the employee will not be 
terminated:
• Inform the employee of the rule
• Inform the employee of the breach
• Inform the employee of your expectations for corrective 

actions 
• Inform the employee that you are willing to help improve 

performance
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Do we have Just Cause for 
Termination?

• Not defined; assessed on case-by-case basis
• Employee’s behaviour represents a fundamental breach of 

the employment contract, or a pattern of behaviour that 
shows disregard for the contract

• Easier to establish after a pattern of misconduct 
• Termination is a last recourse when all other efforts to 

correct behaviour have not had the desired results, or for 
very serious first-time offences (e.g., physical assault)
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QUESTIONS?



Tel: 613-563-7660
707 Bank Street, Ottawa

Visit our COVID-19 Information Hub
Your trusted guide on all labour and employment issues during the pandemic

https://www.ehlaw.ca/covid-19-information-hub/



