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There are at least 33 cetacean and 11 pinniped species
that inhabit the waters of Canada’s three oceans, includ-
ing a number of resident and migratory populations.1

Twenty-four populations of these marine mammals are
considered endangered, threatened or at risk by the
Committee on the Status of Endangered Wildlife in
Canada (COSEWIC).2 Threats affecting marine mam-
mals include habitat degradation, noise and chemical pol-
lution, accidental strikes by ships, tourism activities, and
incidental by-catch by the commercial fishing industry,3

hunting and culling.  Despite the number of populations
endangered or threatened, and the numerous threats to
their survival, there are no laws in Canada for the deliber-
ate protection and conservation of marine mammals.4

Their use is regulated currently under the federal Fisheries
Act.5 Marine mammals are managed by Fisheries and
Oceans Canada – the same government department
responsible for managing the fishing industry – and under
the Act marine mammals are defined as fish.  This biolog-
ically invalid definition has been a barrier to the develop-
ment of comprehensive research and conservation
programs for marine mammals in Canada.6

In 1996, the federal government enacted the Oceans
Act, the purpose of which was, among others, to delineate
Canada’s exclusive economic zone, promote the
understanding of oceans ecosystems, provide for the con-
servation of marine resources and the maintenance of bio-
diversity, promote the wide application of precaution in
oceans management decision-making, and promote inte-

grated management of ocean resources.7 As a requirement
under the Oceans Act, in 2002 Fisheries and Oceans
Canada released the Oceans Strategy, which is the govern-
ment’s plan for the integrated management of Canada’s
oceans.8 The Strategy lists the international principle of
precaution (variously known as the precautionary
approach or precautionary principle9) as one of the prin-
ciples to guide all ocean management decision-making.
Canada has stated that by implementing the Strategy, it
intends to become a world leader in ocean management.  

The precautionary principle or approach means that
action to protect the environment may be required even
in situations where there is scientific uncertainty as to
cause and effect relationships.  The concept evolved from
a shift in thinking about environmental management and
regulation brought about by the inadequacies of environ-
mental policies under the traditional permissive approach.
The permissive approach is based on the rationale that
science can accurately predict threats and provide solu-
tions to mitigate harms after they have been identified.10

Precaution is characterized by uncertainty and, as such, it
differs from preventive measures, which are undertaken
when the risks are known.11 The precautionary principle
first appeared explicitly in international law in 1987 when
it was included in the Second North Sea Ministerial
Conference in relation to marine pollution,12 and has
appeared in virtually all international environmental
treaties and conventions since the early 1990s.  Precaution
was initially applied in the context of pollution, especially

CHAPTER 22

IMPLEMENTING THE PRECAUTIONARY APPROACH: 
TOWARDS ENABLING LEGISLATION FOR MARINE MAMMAL CONSERVATION

IN CANADA

Michelle Campbell & Vernon G. Thomas



marine pollution, but since has also been included in a
variety of treaties and instruments relating to the ozone
layer, biodiversity, and fisheries conservation.13 The
precautionary principle finds its most complete applica-
tion in international fisheries regulation.14 Nevertheless,
the use of the precautionary approach to address biodiver-
sity conservation and ecosystem-based management more
generally, is weak.  For example, the precautionary princi-
ple appears only in the preamble to the Convention on
Biological Diversity (CBD).15 Thus, it may be useful as a
guiding principle, but it does not create legally binding
obligations on States under international law.  This means
that the principle may carry little weight when States are
designing national strategies to implement the CBD.

The precautionary approach could be applied to deci-
sions relating to the conservation of marine mammals,
especially because of the uncertain risks of numerous
ocean activities, such as shipping, oil and gas exploration,
fishing, and whale watching.16 The consequences of these
activities include population reduction from incidental
bycatch in the fishing industry, accidental strikes by ships,
pollution, and destruction of habitat.  Additionally,
sounds in the ocean (e.g. from seismic exploration and
other sources, such as low and medium frequency
SONAR),17 whale watching,18 shipping, and fishing activ-
ities19 have the potential to alter behaviour and have an
impact on normal breeding and foraging activities of indi-
vidual animals.20

The purpose of this chapter is to outline the status of
the precautionary principle in international biodiversity
and marine conservation law, and to discuss the applica-
tion of precaution in Canadian federal biodiversity and
marine conservation law and policy, including how pre-
caution has been dealt with in Canada’s new Oceans
Strategy.  After outlining the commitments to precaution
made in the Strategy, recommendations on how to imple-
ment these commitments to enhance marine mammal
conservation will be presented.

PRECAUTION IN INTERNATIONAL
BIODIVERSITY AND MARINE
CONSERVATION LAW

A major question regarding the precautionary principle is
whether it has crystallized into a norm of customary inter-
national law.21 If it has not yet attained the status of cus-
tomary law, then it is only binding on States according to
the ratification of international conventions, or to the
extent it has been included in national law.  Some com-
mentators consider that it is “emerging as a principle of
customary international law”,22 while others state more
definitively that its presence in recent international envi-
ronmental instruments suggests that it has already
attained that status.23 Others, however, are more cautious

about declaring that precaution has become customary
international law, stating that it is not specific enough to
be translated into a binding norm.24 The latter argument
is that since there is no consensus in international law as
to how precaution should be defined, then there is no way
of enforcing its implementation as a binding rule of law.
Nevertheless, nations that have ratified international
agreements that require the application of precaution
would have certain good faith obligations to follow it in
national decision-making.

The precautionary principle has been included in
numerous treaties and agreements relating to biodiversity
and marine conservation.  For example, it is part of the
Bergen Ministerial Declaration on Sustainable
Development, the Rio Declaration on Environment and
Development, the Convention on Biological Diversity
(CBD), the United Nations Straddling Fish Stocks
Agreement, and the Fort Lauderdale resolution of the
Convention on the International Trade of Endangered
Species (CITES).  Additionally, certain international
moratoriums and management approaches have been
described as precautionary actions.  The most notable are
the International Whaling Commission’s (IWC) 1986
moratorium on commercial whaling,25 the 1994 IWC
Revised Management Procedure for determining quota
sizes,26 and the 1991 ban on the use of large-scale drift
nets in high seas fisheries.27

Despite its appearance in these international instru-
ments relating to biodiversity and marine conservation,
the precautionary principle has not been defined consis-
tently.  For example, in the 1990 Bergen Ministerial
Declaration on Sustainable Development in the European
Commission for Europe (ECE), it was stated that:

In order to achieve sustainable develop-
ment, policies must be based on the
precautionary principle.  Environmental
measures must anticipate, prevent and
attack the causes of environmental degra-
dation.  Where there are threats of serious
or irreversible damage, lack of full scientif-
ic certainty should not be used as a reason
for postponing measures to prevent envi-
ronmental degradation.28

Just two years later, the precautionary principle appeared
in a similar format in Principle 15 of the 1992 Rio
Declaration, where it was stated as follows:

In order to protect the environment, the
precautionary approach shall be widely
applied by States according to their capa-
bilities.  Where there are threats of serious
or irreversible damage, lack of full scientif-
ic certainty shall not be used as a reason for
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postponing cost-effective measures to pre-
vent environmental degradation [emphasis
added].29

In the Preamble of the 1992 CBD, the precautionary
principle was expressed as: “where there is a threat of sig-
nificant reduction or loss of biological diversity, lack of
full scientific certainty should not be used as a reason for
postponing measures to avoid or minimize such a threat”.  

In 1994, the Fort Lauderdale Resolution was agreed
upon by parties to CITES.30 It requires Parties to apply
precaution and act in the best interest of the conservation
of the species when considering proposals for the amend-
ment of the Appendices to the Convention. The States
resolved to “apply the precautionary principle so that sci-
entific uncertainty should not be used as a reason for fail-
ing to act in the best interest of the conservation of the
species”. 

The 1995 statement on the precautionary principle in
the United Nations Straddling Fish Stocks Agreement is
the most comprehensive statement on the precautionary
principle.31 This is because Article 6 and Annex II provide
guidelines for the application of precaution, in addition to
a definition.  For example, under Article 6.1 of the
Agreement, Parties are required to apply a precautionary
approach to conservation, management, and exploitation
of straddling and highly migratory fish stocks on the high
seas.  Specifically, Article 6.2 provides that, “States shall be
more cautious when information is uncertain, unreliable,
or inadequate.  The absence of adequate scientific infor-
mation shall not be used as a reason for postponing or
failing to take conservation and management measures”.
Article 6 of the Agreement also requires States to collect
information and develop research programmes to assess
the impact of fishing on non-target species, undertake
monitoring, and adopt cautious conservation measures
for new or exploratory fisheries.

Despite the definitional differences among interna-
tional instruments relating to biodiversity and marine
conservation, a number of key elements have emerged.
First, there must be scientific uncertainty before the prin-
ciple will be invoked.  Second, there is normally some
level of evidentiary threshold that triggers application.
This is stated as “serious or irreversible damage” in its
strictest form in the Rio and Bergen Declarations on sus-
tainable development, whereas a “threat of significant
reduction” is enough to warrant action in the context of
biodiversity conservation.  Third, most definitions pro-
vide that where there is uncertainty and some sort of risk
of harm, there is a duty to act to reduce or minimize that
harm.  What remains uncertain is the precise threshold
that must be met and the scope of the duty to act.  It has
been suggested that the application of precaution will vary
among and within the various management regimes, and

as such should necessarily be applied differently in the
context of pollution management, fisheries management,
or biodiversity conservation.32

Additionally, some definitions, such as in the Rio
Declaration, include a provision that actions be cost-effec-
tive, indicating that application of the precautionary prin-
ciple should be linked to economic concerns, and be
subject to a cost-benefit analysis.33 This is a problem
because economic concerns could be used as an excuse to
avoid or stop regulatory action.  Also, a costs provision
could be manipulated because the definitions do not state
whose costs and whose benefits should be considered.34

The CBD includes no requirement that measures be cost-
effective.  This suggests that economic interests – for
example, an opportunistic expansion of Canada’s com-
mercial seal hunt to accommodate a growing market
demand – should not predominate when considering
precautionary measures to protect biodiversity.

Some commentators have stated that the correct inter-
pretation of the precautionary principle is that the normal
burden of proof is shifted, such that it is the responsibili-
ty of the proponent of an activity to show that an activity
will not harm the environment.35 However, the precise
extent of such a reversal of the normal burden of proof is
the subject of controversy.  Another issue that has not
been resolved is whether the precautionary principle cre-
ates a positive legal duty to anticipate problems (as sug-
gested in the Bergen Declaration definition), thus placing
an obligation on States to apply it not only to specific
science-based decisions involving risk, but also to legisla-
tive frameworks and institutional structures if these might
lead to harmful decisions or omissions.  Thus, it is possi-
ble that regulatory inaction could invoke liability under
the precautionary principle.

Despite the variety of definitions, and the unresolved
issues regarding its application, it is clear that the
precautionary principle involves value-laden choices as to
what level the appropriate threshold should be set, and
what level of risk society is willing to accept.36

PRECAUTION IN CANADIAN NATIONAL
BIODIVERSITY AND MARINE
CONSERVATION LAW AND POLICY

Canada has ratified the 1992 CBD and the 1995 UN Fish
Stocks Agreement.37 However, unlike some nations,
before the provisions of ratified treaties will be considered
to have legal effect in Canada they must be transformed
into domestic law, i.e. internal law can only be altered by
the enactment of domestic statutes.38 Thus, while the rat-
ification of a treaty advocating the use of the
precautionary principle may bring with it a good faith
obligation to comply,39 no legal liability will be attached
unless it is incorporated into federal (or provincial) law.
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VanderZwaag has described the embrace of the
precautionary approach in Canadian law as hesitant, as it
has only been expressly included in a limited number of
federal statutes.40 For example, it has been included in the
Canadian Environmental Protection Act, 1999 (CEPA),
which regulates the release of toxic substances.41 The lan-
guage of precaution mirrors that found in the Rio
Declaration and, as such, contains the high threshold of
“serious or irreversible damage” as well as the cost-effec-
tive provision.42

The concept of precaution has been included in two
statutes relating to biodiversity conservation.  However,
its inclusion has generally been weak.  For example, the
recent Species at Risk Act (SARA) includes the language of
precaution although does not refer explicitly to the
precautionary principle.43 The Preamble states that,

the Government of Canada is committed
to conserving biological diversity and to
the principle that, if there are threats of
serious or irreversible damage to a wildlife
species, cost-effective measures to prevent
the reduction or loss of the species should
not be postponed for a lack of full scientific
certainty.

Section 38 of SARA also requires that the “principle”, as
stated in the Preamble, must be “considered” by the com-
petent minister in the preparation of a species recovery
strategy, action plan, or management plan.44 The
precautionary language in SARA has legal effect because it
is included in a substantive provision with respect to par-
ticular actions required under the Act.  However, the pro-
vision is relatively weak because the inclusion of the term
“considered”, without qualification, creates broad minis-
terial discretion.  The commitment is also potentially
crippled because of the inclusion of the cost-effective pro-
vision, which could be used as a justification for stalling
precautionary action.  

The new Canada National Marine Conservation Areas
Act, which enables the designation of marine protected
areas under the management of Parks Canada, also recog-
nizes the precautionary principle both in the preamble
and in a substantive provision.45 The preambular state-
ment creates a lower threshold than SARA, only requiring
a “threat” of damage to trigger the application of precau-
tion.  It states:

Whereas the Government of Canada is
committed to adopting the precautionary
principle in the conservation and manage-
ment of the marine environment so that,
where there are threats of environmental
damage, lack of scientific certainty is not

used as a reason for postponing preventive
measures.

In the context of broader ecosystem conservation, precau-
tion has been included in the Oceans Act, an Act that pro-
vides for the management of the ocean and the setting up
of marine protected areas under the management of
Fisheries and Oceans Canada.46 The Preamble states that,
“Canada promotes the wide application of the
precautionary approach to the conservation, management
and exploitation of marine resources in order to protect
these resources and preserve the marine environment”.
The precautionary approach is not defined in the
Preamble, but in a substantive section requiring the devel-
opment of a national oceans strategy, the Act provides
that such a strategy is to be guided by “the precautionary
approach, that is erring on the side of caution”.47  Despite
its inclusion in the Act, no meaningful legally binding
obligations or duties have been created.  This is because
the preamble is meant merely to guide the decisions made
under the Act, and as such can only be used by courts as
an interpretive aid when construing the substantive claus-
es.  The substantive clause is weak because even though it
requires government to be guided by the precautionary
approach in the development of its national ocean strate-
gy, determining the scope of that guidance is left com-
pletely to the discretion of the Minister of Fisheries and
Oceans.

Precaution has also been embraced in certain federal
fisheries policy.48 For example, the Policy for Selective
Fishing in Canada’s Pacific Fisheries cites conservation as
its primary objective, and commits to not allowing a
resource to be compromised by short-term considera-
tions.49 Additionally, the New Fisheries Policy recognizes
precaution in that before a new fishery will be permitted,
the burden is on the proponent to carry out stock assess-
ments and collect scientific information to provide a rea-
sonable scientific basis for the management of the new
fishery.50 This policy also states long-term conservation as
a guiding principle, and explicitly provides that a
precautionary approach to new fisheries will be applied.  

In July 2003, the Government of Canada released A
Framework for the Application of Precaution in Science-
based Decision Making about Risk.51 This top-level nation-
al policy document was developed over a two-year period
through a multi-departmental process and with stake-
holder participation.52 The Framework is meant to pro-
vide the “guiding principles for the application of
precaution to science-based decision making in areas of
federal regulatory activity for the protection of health and
safety and the environment and the conservation of natu-
ral resources”.53 It outlines five general principles of appli-
cation, which describe distinguishing features of
precautionary decision making, and five principles for
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precautionary measures, which describe characteristics
that apply once a decision that measures are warranted has
been made.  Since the Framework is meant to provide
guiding principles regarding the application of precaution
to all relevant government departments, it is worthwhile
discussing some of its limitations.  Three main limitations
have been highlighted by VanderZwaag.54 First, the third
principle of application requires that “sound scientific
information and its evaluation must be the basis for
applying precaution…”.  This is problematic because
sound scientific information is not necessary to justify
applying precaution, and its inclusion attempts to limit
the principle by hinging it on such criteria.55 Second, the
Framework does not explicitly provide for a general rever-
sal of the burden of proof.  Instead, it states that the
responsibility for providing the sound scientific basis
should be on the proponent of a project that may carry a
risk of serious harm, but that this may vary depending on
the particular situation.56 This is also problematic because
it allows too much discretion.  A third limitation is that
the Framework does not establish a principle that deci-
sion-makers should assess alternatives to identify options
that are least environmentally harmful.57 Coupled with
the recommendation in the Framework that measures be
cost-effective, this is a problem because it provides an easy
way for regulators to justify not applying precaution.  

In addition to the limitations described by
VanderZwaag, we have identified two additional limita-
tions.  First, the Framework defines the precautionary
approach as one that recognizes that “the absence of full
scientific certainty shall not be used as a reason for post-
poning decisions where there is a risk of serious or irre-
versible harm”.58 Although subtle, this formulation of
precaution is even less protective than the Rio definition,
cited above.  Note that in Canada’s formulation it is “deci-
sions” that are not to be postponed, instead of “measures
to prevent environmental degradation” that are not to be
postponed.  In practice, this difference could amount to
semantics, or it could amount to a different philosophical
expression of the precautionary approach – one that is
more concerned with decision-making, rather than pro-
tecting the environment.  

Second, it is stated in the Framework that Canada’s
application of precaution is “flexible and responsive to
particular circumstances”.  While this may be the case
with respect to aspects of the principles of precaution, it
does not seem to be the case with respect to the threshold
for its very application.  The threshold that will trigger the
application of precaution is set rigidly at “serious and irre-
versible harm”.  In fact, this threshold is described as a
tenet of precaution.59 Setting such a high threshold could
pose a problem in cases where a lower trigger threshold is
more appropriate.  For example, recall that the trigger
threshold for biodiversity conservation at the internation-

al level is a mere “threat” of harm.60 Despite this, when
Canadian legislators and managers are developing meas-
ures for precautionary action for the conservation of bio-
diversity nationally, they may feel obligated to use the
stricter threshold of “serious and irreversible” harm
because this is stated in the Framework and there is no
language indicating that any other trigger might be
acceptable.  As noted above, commentators have recog-
nized that in different contexts, precaution will need to be
defined and applied in different ways.  Additionally, the
fourth principle for precautionary measures states that
such measures should be cost-effective.61 This require-
ment may not be flexible enough, however, to accommo-
date all the various situations where precaution may be
necessary.  For example, recall that the CBD does not
mention cost-effectiveness when describing precaution,
which may indicate that in the case of biodiversity conser-
vation this factor should not be considered particularly
relevant.

OCEANS STRATEGY AND MARINE
MAMMALS

The Oceans Act requires Fisheries and Oceans Canada to
develop a national strategy for the management of
Canada’s oceans.62 Canada’s Oceans Strategy is the govern-
ment’s policy response and is meant to set the overall
strategic direction for the management of coastal and
marine ecosystems.63 The stated overarching goal of the
Strategy is to “ensure healthy, safe, and prosperous oceans
for the benefit of current and future generations of
Canadians”.64 The Strategy is based on the three princi-
ples set out in the Oceans Act, that is, sustainable develop-
ment, integrated management and the precautionary
approach.  All three of these principles are supposed to
guide all ocean management decision-making.
Sustainable development is at the core of the Strategy, and
is described as recognizing the need for an approach that
integrates social, economic and environmental aspects of
decision-making,65 such that ocean resource development
is carefully considered so as to not compromise the abili-
ty of future generations to meet their needs.  Integrated
management is central to the Strategy and is described as
“a commitment to planning and managing human activi-
ties in a comprehensive manner while considering all fac-
tors necessary for the conservation and sustainable use66  of
marine resources and the shared use of ocean spaces”.67

The development of long-term and large-scale integrated
management plans for all of Canada’s oceans are envi-
sioned in the Strategy.  The precautionary approach is
described in the Strategy as a key principle to be applied
to ocean management.  To that end, the Strategy commits
to protecting marine resources and preserving the marine
environment by promoting the wide application of pre-
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caution to the conservation, management and exploita-
tion of marine resources.68 The Strategy adopts the Oceans
Act definition of precaution – that is, “erring on the side
of caution” – but at the same time states that the
Government of Canada Framework will guide the appli-
cation of precaution.  Despite this potential conflict, it is
also expected that further commitments in the Strategy,
such as promoting an ecosystem-based approach to man-
agement, applying conservation measures to maintain
biodiversity and productivity (including establishment of
marine protected areas), promoting a greater
understanding of the marine environment, and maintain-
ing the community structure of ecosystems, will clarify
and guide the application of precaution from an oceans
perspective.69

Three main policy objectives to advance oceans man-
agement activities have been identified in the Strategy, for
which the three principles outlined should act as a guide.
These are: understanding and protecting the marine
environment;70 supporting sustainable economic opportu-
nities;71 and international leadership.72 The objective of
understanding and protecting the marine environment is
the most relevant to the protection and conservation of
marine mammals.  A number of activities to help imple-
ment this aspect of the Strategy over a four-year period are
outlined.  It is recognized that some activities will require
establishing committees or conducting research; some will
require policy approval and new financial resources; and
others may require legislative or regulatory change.73  The
three categories of activities under this objective are:
improving the scientific knowledge base for estuarine,
coastal, and marine ecosystems; developing policies and
programs to prevent marine pollution; and undertaking
activities relating to the conservation and protection of
the marine environment.74 Overall, the specific activities
listed in these three areas do not address biodiversity and
ecosystem concerns adequately, nor do they seem to pro-
vide the necessary direction to make decisions with pre-
caution.  There is a very general statement that scientific
knowledge will be improved by collecting, monitoring
and disseminating “information”,75 but no indication as
to what information will be collected.  Thus, it is uncer-
tain whether the collection of species and ecosystem bio-
diversity information will be a priority at all.  Although
the development of a strategy for a national network of
marine protected areas is listed as an activity, there is
nothing addressing the effects of industry and fisheries on
biodiversity and habitat, and no general direction on
species conservation.  However, the Strategy does provide
that government will support new legislation, regulations
and policies to protect marine species at risk.

Another main section of the Strategy sets out commit-
ments to improve ocean governance.  First, it is stated that
the government will develop and support activities to

establish institutional governance mechanisms to enhance
decision-making that is coordinated and collaborative.
Commitments in this area include, among others,
strengthening national and regional institutional arrange-
ments, supporting an Advisory Council on Oceans, and
supporting an Oceans Task Group of fisheries ministers.
Second, stewardship and public awareness will be pro-
moted to help Canadians engage in ocean management
activities.  Third, the Strategy provides for the implemen-
tation of an integrated management planning program,
which is touted as the cornerstone of the oceans gover-
nance approach.  The program will establish advisory
bodies for the conservation and protection of ecosystems,
as well as the promotion of economic opportunities.76

One major activity in this area is to support the imple-
mentation of the Policy and Operational Framework for
Integrated Management of Estuarine, Coastal and Marine
Environments in Canada.77

The Operational Framework discusses how Canada
will achieve its legislative and policy commitment to inte-
grated oceans management.  A number of principles to
guide integrated management are listed in the
Operational Framework.  The main ones are sustainable
development, ecosystem-based management, the
precautionary approach, and conservation.  Ecosystem-
based management is not defined in the Operational
Framework.  Briefly, it can be thought of as integrating
scientific knowledge of ecological relationships within a
complex socio-political and values framework toward the
general goal of protecting native ecosystem structure and
function over the long-term.78 In this policy document,
the Oceans Act definition of precaution is re-iterated (that
is, erring on the side of caution).  However, the
Government of Canada Framework language is also
adopted, such that it appears that the threshold trigger of
“serious or irreversible harm” has been accepted.79 The
Operational Framework’s “principle of conservation” rec-
ognizes that “the protection, maintenance, and rehabilita-
tion of living marine resources, their habitats and
supporting ecosystems are important”.  

The government intends to establish a system of Large
Ocean Management Areas (LOMA) and smaller Coastal
Management Areas (CMA) over the long term through a
system of integrated management planning.  In light of
the “principle of conservation”, a truly integrated manage-
ment planning process would necessarily dictate that
marine mammals must be considered explicitly in the
conservation of biodiversity.  Indeed, regarding LOMAs,
the Operational Framework provides that consideration
must include the conservation and protection of commer-
cial and non-commercial fishery resources, including
marine mammals, endangered or threatened marine
species and areas of high biodiversity or biological pro-
ductivity.80 Other aspects to consider include an assess-
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ment of ecosystem characteristics, and the identification
of ecologically sensitive habitat, marine species and fea-
tures in need of special protection.  This would include an
identification of marine protected areas.  

Given the specific commitments outlined above, it can
be said that with respect to species and ecosystem biodi-
versity conservation, the Operational Framework is
precautionary in and of itself, and the potential exists for
government to approach biodiversity conservation in gen-
eral, and marine mammal conservation specifically, in a
new, more precautionary, manner.  What remains to be
seen is whether precautionary measures will actually be
undertaken given that the strict threshold of “serious or
irreversible harm” has been adopted.

PROGRESS AND LIMITATIONS IN
CANADA’S CONSERVATION OF MARINE
MAMMALS

In 2003, Canada finally ratified the United Nations
Convention on the Law of the Sea (UNCLOS), and with
that assumed a greater responsibility for managing all of
its resources within the Exclusive Economic Zone (EEZ),
especially the exploitation of its marine biota.  The pas-
sage of the Canada National Marine Conservation Areas
Act (NMCAA) in 2002 also attests to a federal commit-
ment to protect marine areas of natural and national sig-
nificance.81 The NMCAA can be seen to support many of
the same objectives as the Oceans Act, despite the fact that
the two pieces of legislation emanate from two very differ-
ent government departments (Heritage Canada and
Fisheries and Oceans, respectively). Such redundancy is
unusual in Canadian federal law,82 but reflects a growing
inter-agency interest in marine conservation.

The first Marine Protected Area in Canada (the Gully)
was created in 2004 under the Oceans Act, and 11 other
areas in Canada are being considered for similar status.
The Gully, off the Nova Scotia coast was selected, in part,
because of its numerous marine mammal species.83   The
Department of Fisheries and Oceans has also implement-
ed the Eastern Scotian Shelf Integrated Management
Initiative under the Oceans Act to attempt to apply an
ecosystem-based approach to this region of high produc-
tivity and biodiversity.84 Thus, insofar as the Oceans Act is
starting to be used for the better conservation and man-
agement of marine mammals’ habitats, its use also could
be extended to ensure better conservation of the marine
mammal species.

A dichotomy of federal interests exists between marine
mammal species of commercial value and those of little
commercial value.  Canada has ceased being a nation of
non-native whalers, but continues to be the largest com-
mercial sealing nation in the world.  Canada has not been
a party to the International Whaling Commission (IWC)

since 1982, despite its diversity of marine mammals, and
so is not at the international table when decisions are
being made about their protection and exploitation.
Canada left the IWC declaring that it no longer had a
direct interest in whaling.  Presumably, Canada’s contin-
ued failure to rejoin the IWC relates to the aboriginal co-
management agreements Canada has entered into with its
aboriginal people.85

Similarly, a dichotomy exists between the single-species
style of management that Fisheries and Oceans uses to
determine quotas for seals and whales and the ecosystem-
based approach to management that is espoused in
Canada’s Ocean Strategy. Single-species management and
ecosystem-based management can be regarded as occupy-
ing the extreme positions along a management continu-
um.86 Ecosystem-based management integrates large
spatial scales, larger time frames, more parameters, uncer-
tainty, and more species interactions than simple single-
species approaches.  It realizes the direct and indirect
economic services provided by the system, and endeavors
to ensure that the diversity, productivity and persistence
of the ecosystem are maintained. This dichotomy in man-
agement is consistent with neither the precautionary
approach nor the integrated management approach advo-
cated in the Oceans Act. 

The single-species approach to seals (especially harp
and hooded seals, Pagophilus groenlandicus, and
Cystophora cristata, respectively), is based on a too simplis-
tic notion of marine food web structure and predator-prey
interactions,87 as when the killing of seals is used to justi-
fy the recovery of Atlantic cod (Gadus morhua) stocks.
However, to those charged with the task of protecting
commercial fish stocks, the culling of seals is viewed as a
justifiable and precautionary approach to fisheries man-
agement. Recent quotas for harp seals issued by Fisheries
and Oceans have been criticized by ecologists as being far
too high, and based upon uncertain population size and
age structure estimates.88 These authors regarded the set-
ting of those quotas as being inconsistent with the
precautionary approach and insensitive to risk-averse con-
siderations because the quotas do not account for uncer-
tainty.  Moreover, the Canadian quotas were set without
regard to a more recent and precautionary approach to
assessing biological removal levels based upon precaution
and the inclusion of uncertainty in assessment models,
developed in the U.S.89 These concerns must now be even
greater following the higher harp seal quotas announced
for the 2003-2005 seasons.90 Fisheries and Oceans justi-
fies the higher quota on a larger population size of the
species.  However, critics of the quota attribute the high
quota to enhanced economic opportunities for seal prod-
ucts in Asia and some European countries, coupled with
the need to provide more economic opportunities to
financially-challenged parts of Atlantic Canada.91 Should
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the critics of the Fisheries and Oceans seal management
process be correct, then this aspect of marine mammal
management is markedly disconnected from the vision of
ecosystem-based management presented in Canada’s
Ocean Strategy, with its deference to the precautionary
approach and integrated management.  It is also possible
that the current management of seals contravenes
Canada’s obligations under the United Nations
Convention on the Law of the Sea (i.e. that harvesting
should not over-exploit stocks).  Johnston et al. also
remarked that although the harp seal is a migratory
species, and subject to harvesting by Greenlanders,
Canada has not developed an international, bilateral, pro-
tocol that recognizes the exploitation that this population
receives at different stages of its annual cycle.92 This is the
antithesis of precaution.

The Inuit of Canada have Constitutional rights to kill
marine mammals for purposes of subsistence and ceremo-
ny, and beluga whales (Delphinapterus leucas) and nar-
whals (Monodon monoceros) are routinely taken on a
community-quota basis assigned by Fisheries and Oceans.
A recent accession to this species list is the bowhead whale
(Balaena mysticetus), a severely endangered, and otherwise
protected species in Canada.93 The exploitation of this
species by the Inuit runs counter to the provisions of
SARA, and it is not endorsed by the IWC.  From a bio-
logical perspective, it is not advisable to harvest from such
a small K-selected population, and so the issued quota
may not reflect precaution and risk aversion, and be
incompatible with the aim of ecosystem-based manage-
ment.  However, in this management scenario, it is diffi-
cult to reconcile the biological need to persist of bowhead
whales with the human cultural desire for bowhead whale
hunting among the Inuit, because proponents for both
sides could invoke the precautionary approach in their
arguments.

THE WAY FORWARD

Precaution is characterized by uncertainty, not ignorance,
and cannot be applied in the absence of knowledge.94 It
has been recognized that conservation programs (i.e. all
programs designed to maintain stocks of species at levels
consistent with their being used by humans in consump-
tive and non-consumptive ways), inventories, monitor-
ing, and protected areas are all precautionary measures.95

Thus, with respect to marine mammal biodiversity, it will
be essential to collect information and undertake moni-
toring regarding the various threats to populations so that
the evidentiary burden can be addressed appropriately
before risk-based decisions are made.  Given the current
lack of research and conservation programs in Canada for
marine mammals, if the commitments in the Oceans
Strategy are to be realized, a functional and appropriate

governance structure, i.e. one that is not dominated by
commercial fishing interests, will be necessary.  It has been
noted by several commentators that an appropriate leg-
islative framework is necessary to give effect to the
precautionary principle96 because it is people and their
activities that are being managed, not marine mammals.97

To enable the collection of information and research to
make the commitment to apply precaution meaningfully,
three main reforms are recommended.  Firstly, responsi-
bility for the management and conservation of marine
mammals should be removed from the Fisheries Act and
moved to the Oceans Act.98 This is necessary because a
progressive approach to marine mammal conservation
requires appropriate enabling legislation.  The Fisheries
Act is inappropriate because it is primarily concerned with
commercial interests.  Enhanced marine mammal conser-
vation has been realized in Australia, New Zealand, and
the U.S. where separate marine mammal legislation has
been enacted.99 The Australian example is illustrative.  In
1999, its government enacted the Environment Protection
and Biodiversity Conservation Act, which provides for spe-
cific conservation measures relating to marine mammals.
Also, such a change would better complement other
Canadian conservation legislation.  This is important in
the case of the federal species at risk legislation (SARA),
which is inadequate on its own to deal with marine mam-
mals, because the ultimate listing of species as endan-
gered, threatened or of special concern has been left to the
discretion of politicians, rather than assigned to the rele-
vant scientific experts.100 As a result, of the 24 marine
mammal populations listed as endangered, threatened or
of special concern by the scientific Committee on the
Status of Endangered Wildlife in Canada (COSEWIC),101

to date only four populations have been added to the
species list under SARA.102

The Oceans Strategy and the accompanying
Operational Framework state that institutional and leg-
islative reform will be necessary to achieve integrated
management and goals set under the new ocean gover-
nance regime.103 Thus, we argue secondly that to imple-
ment an enhanced legislative regime as recommended
above, it would be necessary to create new institutional
structures to deal with marine mammals generally, and at-
risk marine mammals specifically.104 Such governance
structures have been successfully implemented in the
U.S., New Zealand, and Australia.105 For example, in the
U.S., marine mammal conservation is the responsibility
of the Marine Mammal Conservation Division, which is
part of the Office of Protected Resources, a separate
agency within the National Marine Fisheries Service.  In
Australia and New Zealand, authority over marine mam-
mal conservation has been transferred to environment or
conservation departments that do not deal with fisheries
concerns.  New Zealand provides an instructive example
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of how marine mammal conservation can improve after
such a shift in management authority.  In that country,
marine mammal conservation was transferred from the
Ministry of Agriculture and Fisheries to the Department
of Conservation in 1987.  Since that time, marine mam-
mal conservation initiatives have become more promi-
nent, funding has increased, and previous conflicts of
interest that arose when the fisheries department managed
marine mammal conservation have disappeared.106

In Canada, a separate agency within Fisheries and
Oceans Canada could be set up to deal with marine bio-
diversity conservation (see Figure 22–1 for an example of
a revised institutional framework).107 Such a change is
needed to complement the goals identified in the policies
and ensure these goals can be delivered.  A change in the
institutional structure would also help to ensure that eco-
nomic and commercial interests do not overshadow non-
consumptive conservation interests, and ensure that
particular cultural interests do not override ecological
concerns.108 For example, adherence to a precautionary
approach would require that seal hunt quotas for harp

and hooded seals be reconsidered and set on a basis other
than replacement yield (the current measure).  This is
because setting quotas based on the concept of replace-
ment yield is not considered precautionary.  Further, in
the “market-driven” hunts of recent years, quotas have
been set above replacement yield and annual catches have
often exceeded the quotas.109 Under a precautionary
approach, increasing yields to accommodate higher mar-
ket demands would not be justified.

Thirdly, substantive sections should be added to the
Oceans Act requiring specific application of the
precautionary approach.  It is important to create legally
binding and enforceable obligations on government to
apply precaution to override the discretionary aspects
often found in Canadian law.  It would also be helpful for
government to develop new standards or thresholds,
either through policy or law, for the application of precau-
tion in relation to biodiversity concerns that are separate
from the standards that are applied in relation to pollu-
tion concerns.110
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CONCLUSION

If Canada is to realize its lofty objective of becoming a
world leader in ocean management through the imple-
mentation of integrated management, and if it is to give
effect to its stated guiding principles of conservation and
precaution in ocean management, then it will need to
make the governance changes such as those suggested
above.  As long as marine mammals are defined and man-
aged as fish, their concerns will be overshadowed by the
economic interests of the fishing industry, and their future
will remain uncertain. 
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he Canadian Department of Fishes
Throws caution to the wind as it wishes
That the demise of cod
Was all a mirage
Its policies are as clear as my Guinness.

utchingseff 2004


