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Summary of findings: Second Sydney Panel of Independent Experts – the 
conformity with international law of Japan’s proposed research plan for 
scientific whaling in the Antarctic Ocean (“NEWREP-A”)

November 2015

The Second Sydney Panel of Independent Experts was asked to consider the legality of Japan’s 
proposed new ‘scientific’ Antarctic whaling program, NEWREP-A, in light of the International 
Court of Justice’s judgment on Japan’s previous whaling program and events since that 
judgment. The Panel was also asked to examine options available to Australia, New Zealand 
and other states in relation to the Government of Japan’s proposed resumption of Antarctic 
whaling in the Austral summer of 2015/16. The Panel was convened by the International Fund 
for Animal Welfare (IFAW) and the Australian Marine Conservation Society (AMCS).

Background

The first Sydney Panel met in 2006 and considered 
the legality under international law of Japan’s 
previous Antarctic whaling program, JARPA II. That 
panel found that JARPA II breached international 
law. Its findings set out a case for international 
legal action against Japan’s whaling activities and 
were influential in Australia’s ultimate decision 
to commence proceedings against Japan at the 
International Court of Justice (“the Court”) in 2010. 
New Zealand later intervened in the case, and 
the Court issued its judgment on 31 March 2014 
(Whaling in the Antarctic (Australia v Japan; New 
Zealand intervening) [2014] ICJ Rep 226).

In that judgment, the Court found that the special 
permits granted by Japan for the killing, taking and 
treating of whales in connection with JARPA II were 
not “for purposes of scientific research” pursuant 
to Article VIII [which governs scientific whaling], 
paragraph 1, of the International Convention for the 
Regulation of Whaling (“the Whaling Convention”).

The Court ordered Japan to revoke any outstanding 
permits for the killing of whales under the JARPA II 
program. The Court also “expected that Japan will 
take into account the reasoning and conclusions 
contained in this judgement as it evaluates the 
possibility of granting any future permits under 
Article VIII of the Whaling Convention”.

Japan abided by the Court’s judgment, and issued 
no further permits to take whales under the JARPA 
II program.  However, shortly after the Judgment, 
Japan announced it would design a new scientific 

whaling program. This program, NEWREP-A, was 
released in November 2014 and targets an annual 
take of 333 minke whales in the Antarctic from 
the 2015/16 season onwards for 12 years. Japan 
submitted the new proposal to the International 
Whaling Commission (IWC), as required under the 
Whaling Convention.

In accordance with IWC procedures, the NEWREP-A 
proposal was first reviewed by an IWC Expert Panel 
in February 2015, and then by the full IWC Scientific 
Committee in June 2015.  The Expert Panel 
concluded that the proposal “does not demonstrate 
the need for lethal sampling” to achieve its two 
major objectives, and made recommendations for 
further work that was essential to be completed 
before a full review of the program under the IWC’s 
review guidelines could be completed.  The IWC 
Scientific Committee reviewed the Expert Panel 
report and subsequent progress on the Expert 
Panel’s recommendations. The Committee noted 
that several of the tasks identified by the Expert 
Panel were either incomplete or not yet undertaken. 

The IWC at its biennial meeting in September 2014 
adopted Resolution 2014-5 which recommended 
that no new special permits for the take of whales 
be issued before proposals have been reviewed by 
the Scientific Committee and by the Commission, 
which next meets in September 2016.

In its Judgment, the Court identified a standard of 
review “In order to ascertain whether a program’s 
use of lethal methods is for purposes of scientific 
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research”. In paragraph 88 of the Judgment, the 
Court identified a number of elements which could 
be used to determine “whether the elements 
of a program’s design and implementation are 
reasonable in relation to its stated scientific 
objectives”. These included: decisions regarding the 
use of lethal methods; the scale of the program’s use 
of lethal sampling; the methodology used to select 
sample sizes; a comparison of the target sample 
sizes and the actual take; the time frame associated 
with a program; the program’s scientific output; 
and the degree to which a program co-ordinates 
its activities with related research projects. These 
elements essentially create a test of legality for any 
future scientific research program to meet in order 
to be in conformity with the requirements of Article 
VIII of the Whaling Convention. 

In a letter dated October 6, 2015 to the UN 
Secretary General, Japan modified the extent to 
which it recognises the jurisdiction of the Court.  
The new declaration excludes “any dispute arising 
out of, concerning, or resulting from research in, or 
conservation, management or exploitation of, living 
resources of the sea”.  However, the new declaration 
does not exempt Japan from its obligation, enshrined 
in Article 94 of the UN Charter, to abide by previous 
rulings of the Court in cases to which it was a party, 
including the Whaling in the Antarctic case. Nor 
does it alter the test of legality established by the 
Court for any future scientific whaling programs to 
be in conformity with international law.

The Second Sydney Panel completed its review of 
NEWREP-A on 17 November 2015. Japan indicated 
on 27 November to the IWC that it had taken into 
account the recommendations of the IWC Scientific 
Committee but that it had reached the conclusion 
that the contents of NEWREP-A did not ‘require any 
substantial changes’. In light of Japan’s response, 
the findings of the Second Sydney Panel with respect 
to NEWREP-A stand.

Principal conclusions

In light of the above, the Second Sydney Panel 
considered NEWREP-A in the form in which it was 
published in November 2014, and its subsequent 
consideration by IWC bodies. The Panel came to the 
following conclusions:

1. The design and proposed implementation of 
NEWREP-A, as it stands, are not reasonable in 
relation to achieving its stated objectives. Any 
decision to implement NEWREP-A in its current 
form would not be consistent with Japan’s 
international obligations.

2. Japan’s reservation to the International Court of 
Justice’s jurisdiction concerning living resources 
of the sea, lodged on 6 October 2015, seeks to 
prevent Australia or any other State commencing 
new proceedings before the Court in respect of 
NEWREP-A. However, Australia, New Zealand 
and any other likeminded state can express 
their dissatisfaction to Japan through diplomatic 
channels in order to persuade Japan not to 
proceed with NEWREP-A.

3. It is possible to argue that if Japan proceeds 
to implement NEWREP-A in its current form, 
it would be in breach of its obligations under 
Articles 118, 119, and 120 of the United Nations 
Convention on the Law of the Sea (UNCLOS), as 
well as those arising under Articles 240, 251, 
and 300 of UNCLOS. The Panel considers that 
UNCLOS dispute resolution mechanisms could 
be utilised to make Japan accountable for 
implementation of NEWREP-A.

4. Any effort should focus on NEWREP-A’s (present) 
non-compliance with the Court’s Judgment, 
as well as on Japan’s noncompliance with the 
duty to cooperate under UNCLOS. Such efforts 
should be made in parallel with continuing the 
discussions within the framework of the IWC.
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