
 
 

The EU Seal Regime & the World Trade Organization Dispute 
Summary & Next Steps 

 

Overview 

Due to concerns about the animal welfare aspects of seal hunting, several EU Member States had 
adopted, or planned to introduce, national legislation to ban the trade in seal skins and 
products. Consequently, the European Union studied the welfare aspects of commercial sealing 
in consultation with sealing nations and in 2009 adopted a regulation banning the import and 
placing of seal products on the EU market. In response, Canada and Norway launched a World 
Trade Organization (WTO) dispute. Rulings by the WTO Panel and Appellate Body in 2013 and 
2014 upheld the EU Seal Regime, but found that two exemptions cause discriminatory effects 
and must be addressed to make the regime WTO compliant.  

Basic timeline  

2009 Adoption of EU Regulation on Trade in Seal Products 
2009   Canada and Norway launch WTO dispute against the EU, but do not advance the 

case in earnest until 2011 when they request the establishment of a Panel 
2013 WTO Panel ruling finds that the Regulation is compatible with WTO law, but 

discriminates with the Indigenous Communities and Marine Resource 
Management exceptions and implementation 

2013 All parties appeal 
2014 WTO Appellate Body confirms the Panel ruling, with partly modified reasoning 
2015 EU must comply with WTO ruling by 18 October 2015 

Summary  

Immediately after entering into force in autumn 2009, the EU’s Regulation (EC) No 1007/2009 
on Trade in Seals Products became subject to legal proceedings at the WTO, with Canada and 
Norway claiming that it violated WTO rules. Nearly five years later the WTO’s Appellate Body, 
the WTO’s highest ‘court’, issued a ruling finding that the Regime constitutes in principle a 
legitimate measure to protect moral concerns of European citizens over animal welfare.  
 
While the ruling is a major victory for the EU, there are a few points of criticism by the WTO 
arbiters which the EU will have to address. However, the seal products ban itself was ruled 
to be compatible with WTO law.  
 
The EU Seal Regime consists of two different legal instruments: the basic Regulation (EC) No 
1007/2009 of the European Parliament and of the Council on trade in seal products and an 
implementing Commission Regulation (EU) No 737/2010 laying down the rules and procedures 
for the application of the Regime. While the technical objective of the Regime was to harmonize 
Member State legislation on the importation and marketing of products containing seals parts, 
the overall objective was to increase the welfare of seals by reducing their suffering 
experienced during hunts.  
 



In preparing the Regulations, the EU institutions had determined that while it may in principle 
be possible to “kill and skin seals in such a way as to avoid unnecessary pain, distress, fear or 
other forms of suffering”, compliance with such animal welfare standards in actual practice 
was not possible. As a consequence, the EU institutions had opted for a prohibition of placing 
seal products on the internal market. Alternatives, such as labelling, were dismissed as 
insufficient.  
 
Exceptions - The prohibition, however, is subject to three exceptions, namely one for seal 
products harvested by indigenous communities (IC exception) for their subsistence, one for 
by-products of seal hunting conducted for the purpose of sustainable marine resource 
management (MRM exception), and one for products imported by travellers, e.g. as tourist 
souvenirs. While these rules apply to all seal products, irrespective of their origin, Canada and 
Norway claimed at the WTO that they discriminated against their products in effect – de facto.  
 
Seal hunts are performed in three WTO member states (Canada, Namibia, and Norway) and in 
Greenland, a territory associated with Denmark that is neither a WTO member nor a member 
of the EU. In three EU countries (Finland, Sweden and the UK (Scotland)) seals are hunted on 
a very limited scale, almost exclusively as part of (mostly ad hoc) marine resource management 
measures. It was clear that Canadian and Norwegian hunts would be the most affected as the EU 
was their prime export market for seal products; Greenland was to be medium affected. There 
the great majority of the population is of Inuit origin, potentially placing them under the IC 
exception, while only relatively few Canadian and Norwegian hunters are of indigenous origin.  
 
Under WTO rules, import rules may not discriminate on the basis of origin, whether formal 
distinction or as an indirect, de facto, effect. Moreover, when a country implements a measure in 
violation of WTO rules and then aims to justify it on certain “superior grounds”, such as public 
morals or human health, these measures must be applied in a non-discriminatory way.  
 

WTO Panel and Appellate Body Rulings  

A first WTO Panel, in autumn 2013, found that the Regime could indeed be justified as a means 
of protecting EU public morals over seal welfare. Nonetheless, due to the operation of the MRM 
and IC exceptions (which allow seal products to be imported irrespective of the seal welfare 
standards obeyed during the hunts), the Panel found that the Regime discriminated unduly and 
therefore could not be justified as designed and applied.   
 
After all three parties filed appeals, the Appellate Body, issued its final judgment in May 2014 
confirming the Panel’s main findings, but with partly different legal reasoning. Most 
importantly, the Appellate Body confirmed that the Regime was a legitimate means of 
protecting the EU’s public morals, while also confirming that the EU’s objective of 
protecting the interests of indigenous communities was legitimate. Nonetheless the 
arbiters found that the IC exception resulted in non-justifiable discrimination, mainly due 
to its design and its concrete application.  
 
The Appellate Body was in particular unhappy with the way the criteria for traditional 
subsistence hunts were designed and applied to the often somewhat commercialized Inuit hunts 
in Greenland, and also found that the market circumstances in which Canadian Inuit operate 
make it unduly difficult for them to use the IC exception, requiring extra efforts to allow them 
effective access. The ruling contains a number of suggestions on how to improve on these 
elements of the IC exception, though it remains ambiguous whether compliance with each one 
of these suggestions is in fact necessary to remove non-justifiable discrimination.  
 



The Panel’s findings on the MRM exception, on the other hand, were not subject to appeal 
and were thus validated. As a consequence, the MRM exception will likely need to be deleted 
in its entirety. No other changes besides those regarding the MRM and IC exceptions are 
needed.  
 
WTO rulings are automatically binding upon the EU, which will have until 18 October 
2015 to comply with the ruling. If Canada and Norway disagree that the EU achieved 
compliance they can request that the Panel examine the issue again. In case of non-compliance 
Canada and Norway could request sanctions against the EU. Non-parties to the dispute, i.e. other 
countries such as Namibia who also engage in seal hunt, on the other hand, would not be able to 
request any action from the EU.  
 

IFAW Position 

 The WTO rulings confirm that the EU Seal Regime stands on firm legal ground. The 
European legislators’ approach was validated. The ban on seal products is justified and 
will remain in place. 

 The modifications needed to adjust the exceptions to the EU Seal Regime are feasible 
and can be designed in a way that supports the Regime’s purpose. 

 The IC exception now has to be adjusted to ensure that Canadian and Greenlandic 
indigenous peoples are treated in an even-handed way. IFAW welcomes careful 
adjustments to the criteria used to distinguish traditional subsistence from purely 
commercial hunts, as required by the Appellate Body.  

 The establishment of a recognized body or other mechanism that would allow Canadian 
Inuit products to be certified for sale in the EU should not be overly problematic. The 
recent “Joint Statement by Canada and the EU on Access to the EU of Seal Products from 
Indigenous Communities in Canada” indicates efforts to resolve this issue are underway. 

 It may be difficult to reform the MRM exception in a way that is both practicable and 
acceptable under WTO law.  Therefore, it may be necessary to eliminate it entirely.  

 

More information 

The attached brief details key technical aspects of the ruling and its consequences for the EU.  
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Technical Background Brief  

Implementing the WTO Appellate Body Ruling in the EU-Seal 

Products Case: The Key Points  
 
Hannes Schloemann & Marie Wilke1, November 2014 
 

Background  

 The EU Seals Regime prohibits the placing on the EU market of products derived from seals, 
unless covered by an exception. Shortly after its introduction in 2009 Canada and Norway 
brought cases against the EU before the WTO, claiming violations of the GATT and the TBT 
Agreement, two WTO agreements. 

 In May 2014 the Appellate Body confirmed in essence the 2013 ruling of the first instance Panel. 
It found that the ban as such was justified under GATT Article XX(a) – as necessary to 
protect public morals – or more precisely as a means “to address the moral concerns of the 
EU public with regard to the welfare of seals”. However, it also found that the EU Seals Regime 
through its IC and MRM exceptions violates WTO law by discriminating in effect (‘de facto’) 
against products from Canada and Norway.   

 The case focused in particular on the indigenous community exception (IC exception), 
which allows for the sale of products from “hunts traditionally conducted by Inuit and other 
indigenous communities [which] contribute to their subsistence.” Under the IC exception a large 
number of products from Greenland are in fact eligible for importation while the majority of 
products from Canada and virtually all products from Norway do not qualify. The Appellate 
Body confirmed that an exception for indigenous community subsistence hunts could be 
acceptable in principle, but found that as currently applied the exception led to undue 
discrimination of Canadian vis-à-vis Greenlandic Inuits.  

 The exception for marine resources management products (MRM exception), which 
allows for the sale of products derived from seals hunted as part of tightly circumscribed 
marine resource management measures, was not raised at the appeals stage. The first instance 
panel ruling thus stands. It had found that that MRM exception unlawfully discriminates against 
Norwegian and Canadian products.  

 While the EU thus won on its main point – that the ban as such is justified under the 
‘public morals’ exception – there is a need for adjustment regarding the IC and MRM 
exceptions. The Appellate Body ruling is the benchmark for implementation by the EU insofar 
as the ruling of the panel was appealed. The following assessment summarizes implementation-
relevant elements of that ruling and of those parts of the panel ruling that were not appealed 
and thus validated.  

                                                           
1 Director and Associate, resp., WTI Advisors Ltd. (Oxford/Geneva), hannes.schloemann@wtiadvisors.com / 
marie.wilke@wtiadvisors.com (www.wtiadvisors.com). 
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Legal Analysis: Main Points of Relevance for Implementation  

de facto Discrimination through the IC Exception: What the Appellate Body Said  

The Appellate Body assessed two elements for establishing whether the IC exception results in a 
form of discrimination that would violate the conditions for using the “public morals” exception (the 
so-called ‘chapeau’ of GATT Article XX, the general exceptions provision): 

 “Whether the different regulatory treatment that the EU Seal Regime accords to seal 
products derived from IC hunts as compared to ‘commercial’ hunts constitutes ‘arbitrary 
or unjustifiable discrimination’”; 

 “Whether the measure has any discriminatory effects on different indigenous 
communities and whether any such effects amount to arbitrary or unjustifiable 
discrimination”. 

On the first point the Appellate Body found that there was in principle no difference in terms of seal 
welfare between the two types of hunts. It further observed that the IC exception as designed was 
not supportive of the policy objective of addressing EU public moral concerns regarding seal 
welfare because seals suffer equally when hunted by Inuit and added:  

“[T]he European Union has not established […] why the need to protect the economic 
and social interests of the Inuit and other indigenous peoples necessarily implies that 
the European Union cannot do anything further to ensure that the welfare of 
seals is addressed in the context of IC hunts, given that ‘IC hunts can cause the very 
pain and suffering for seals that the EU public is concerned about.’” 

On the second point the Appellate Body assessed “specific criteria of the IC exception”, namely the 
“scope and meaning of the ‘subsistence’ criterion” and the criterion “by which seal products 
must be ‘at least partly used, consumed or processed within the communities according to 
their traditions’”, as well as EU’s efforts to facilitate the use of the IC exception.  

 Regarding the subsistence criterion the Appellate Body criticised that “the lack of a 
precise definition […] introduces a degree of ambiguity into the requirements for the IC 
exception under the EU Seal Regime”. 

 Regarding the partial use criterion the Appellate Body was concerned that “where 
conformity with the ‘partial use’ criterion is not assessed with respect to individual seals but 
rather with respect to individual hunters over an extended period of time (e.g. through 
licensing conditions), or with respect to all hunters active in a particular area or even all 
members of an Inuit community, a substantial proportion of seal products that, when 
considered individually, might not conform to the ‘partial use’ criterion (either because 
the hunter has commercialized the entire seal or because the non-commercialized parts of 
the seal have been disposed of rather than used) could potentially qualify for the IC 
exception.” 

 Looking at both requirements together, the Appellate Body noted that “the ambiguity in 
the notion of ‘partial use’ compounds the ambiguity of the ‘subsistence’ criterion, with 
which it applies cumulatively, and thereby aggravates the overall vagueness of the IC 
requirements.”  

On this second point (the two ambiguities in the IC exception) the Appellate Body offered some 
insights into how the problems might be remedied, in effect providing suggestions for 
implementation:  

o “[…] the ‘subsistence’ and ‘partial use’ criteria would appear to call for, if not 
continuous, at least regular reassessments, at a sufficiently disaggregated 
level, of whether the requirements of the IC exception are fulfilled.” “[The] 
‘recognized bodies’ […] enjoy broad discretion in applying the IC requirements, 
which could allow for instances of abuse of the IC exception, even where the 
recognized body is acting in good faith. Depending on how strictly the IC 
requirements are applied, seal products derived from what should in fact be 



properly characterized as ‘commercial’ hunts could thus enter the EU market 
under the IC exception […].” 

o “[T]he criteria for recognized body status set out in Article 6 of the 
Implementing Regulation are not sufficiently precise to ensure that the 
‘partial use’ criterion is assessed at a sufficiently disaggregated level.  

o Moreover, while the recognized body is subject to ‘independent third party audit’ 
[…] it is not clear how the auditor would be able reliably to assess whether 
the recognized body has diligently applied the criteria of the IC exception, 
especially given the ambiguities that can arise with respect to at least two of them 
[…].” 

o “[T]he MRM and Travellers exceptions contain anti-circumvention clauses 
[while] the IC exception [does not].” 

The Appellate Body further criticised that the EU had not undertaken comparable efforts to 
facilitate the entry of Inuit seal products from Canada as opposed to those from Greenland under 
the IC exception. The Appellate Body recognized in this context that the different environment in 
Canada might require enhanced efforts regarding the establishment of the ‘recognized body’, i.e. the 
body that could certify that products qualify for the IC exception. (Neither Canada’s government nor 
its Inuit stakeholders have so far made any move to establish a ‘recognized body’, claiming that it 
was difficult or even impossible to satisfy the conditions of the IC exception in the specific context of 
the Canadian market whose structures, mechanisms and flows are determined by the dominant 
commercial sealing side.) 

de facto Discrimination through the MRM exception: What the Panel Said 

In a finding that was not appealed by either party – and hence stands – the Panel had ruled that 
the MRM exception also amounted to an ‘arbitrary or unjustifiable discrimination’ and 
therefore violated applicable WTO law. The Panel found that the differentiation between MRM 
hunts and commercial hunts was not ‘rationally connected’ to the purpose of the measure (public 
morals/seal welfare) and was – in contrast to the IC exception – also not otherwise ‘justifiable’. (The 
IC exception was later found to be not applied in an ‘even-handed manner,’ and for that reason was 
eventually ruled to be unlawfully discriminatory.)  

Next Steps for EU Implementation 

Remedying the Discrimination Caused by the IC Exception  

The WTO rulings (Appellate Body and Panel Reports) leave some ambiguity. It is clear that the EU is 
required to act to better contain the reach of, and administer, its IC exception, provided it does not 
want to strike it altogether. (Striking the exception would remove all legal issues found and bring the 
EU into compliance.)  

It appears that implementation of the suggested improvements, i.e. changes to the subsistence and 
partial use requirements, the introduction of mechanisms that will guarantee that only complying 
products can enter the market (anti-circumvention guarantees) and an increase in efforts to seek 
the establishment of a recognised body in Canada would bring the regime into compliance. The 
reach and intensity of what is required is subject to interpretation. Stricter implementation of one 
element may mean more flexibility regarding the others.  

The Appellate Body’s statements could be understood to ask the EU further to increase its efforts 
to strengthen seals welfare in indigenous hunts and to undertake other measures to bring the IC 
exception in line with seal welfare concerns, although it remains unclear to what extent this would 
be required to achieve legal compliance.   

Remedying the Discrimination Caused by the MRM Exception 

As the panel’s findings that the exception for marine resources management products (MRM 
exception) discriminates against Norwegian and Canadian products, this issue will have to be 



addressed by the EU when implementing the ruling.  

Since the Panel’s ruling already negates that the exception could per se be ‘justifiable’ in view of the 
purpose of the Seals Regime, there seems to be very limited if any room for compliance through 
adjustments in the way it is implemented. The EU will hence probably be required to eliminate 
the MRM exception.  

Procedural Outlook: Time Frame and Follow-Up  

In accordance with an agreement between Canada and the EU, and endorsed by Norway, the EU has 
until 18 October 2015 to comply (‘Reasonable Period of Time’ – RPT).  

Eventually it will be up to the parties to the dispute (Canada and Norway) to determine after October 
2015 whether they consider the EU’s efforts to bring the Seals Regime into compliance with WTO 
law. In case they disagree they may ask an arbitrator to examine the point. This right for requesting a 
compliance panel rests exclusively with Canada and Norway. Thus, if they were to agree with the EU 
that only certain suggestions from the Appellate Body needed to be implemented, ‘compliance’ could 
be achieved without the EU necessarily taking account of each individual criticism or suggestion 
contained in the ruling. Mutual agreement would be key to this approach.  

Developments To Date: The August 2014 EU-Canada Joint Statement  

In mid-August the EU Commission decided on a “Joint Statement by Canada and the EU on Access 
to the EU of Seal Products from Indigenous Communities in Canada”.  The Joint Statement 
includes a set of principles that will inform the “work of an expert group representing the two sides 
[…] towards the establishment of the administrative arrangements required for access to the 
European Union, in accordance with applicable laws and regulations, of seal products that result 
from hunts traditionally conducted by Canadian indigenous communities and which contribute to 
their subsistence”.  

The principles require the expert group to take account of the “particularities and special challenges 
of establishing an attestation system for seal products from Canadian indigenous communities”. This 
point speaks to the last criticism articulated by the Appellate Body, namely the fact that the EU did 
not undertake comparable efforts to facilitate market access for Canadian products, and that the role 
of the recognised body and the processes attached to it need to take greater account of the specific 
local circumstances in Canada, i.e. be tailored to the Canadian situation.  

This point is complemented with a principle that calls upon Canada to provide the needed 
information on the recognised body to the EU, and upon the EU to treat the assessment and 
recognition process in an expeditious manner.  

The Joint Statement also includes a section on “Support for Indigenous Communities”, which looks at 
trade-related development support outside, or at least beyond, the seals sector.  

The Joint Statement thus speaks to the overall criticism that the IC exception discriminates among 
different indigenous communities (those in Greenland and those in Canada) and to the criticism that 
the EU did not undertake comparable efforts, while also addressing the needs of indigenous 
communities more broadly.  

The Joint Statement, however, does not speak to the criticism regarding the IC exception’s 
ambiguity, nor to the findings on the MRM exception. These would need to be addressed 
separately and most likely through legislative action as opposed to merely cooperation between 
Canada and the EU. It is worth noting that these changes would not actually improve access for 
Canadian (or Norwegian) seal products but rather negatively affect seals products from other 
sources by making market access conditions stricter, i.e. abolishing the option for MRM imports from 
European countries and introducing stricter requirements for IC products, which would 
predominantly affect products from Greenland. 

 

 


