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United States District Court,
E.D. California.
Gregory JOHNSON, et al., Plaintiffs,
v.

Clair COUTURIER, Jr., et al., Defendants.
Elaine L. Chao, Secretary of the United States Dept.
of Labor, Plaintiff,

v.

Clair R. Courtier, Jr., et al., Defendants.

Nos. ClIV S-05-2046 RRB GGH, CIV S-08-2732
RRB GGH.

March 4, 2009.
As Amended March 6, 2009.

Stephen C. Seto, Shapiro Buchman Provine & Patton
LLP, Walnut Creek, CA, Gary A. Gotto, Phv, Gary
D. Greenwald, Phv, Ron Kilgard, Phv, Keller Rohr-
back, PLC, Phoenix, AZ, Juli E. Farris, Keller Rohr-
back LLP, Seattle, WA, Matthew Righetti, Righetti
Law Firm PC, San Francisco, CA, Stanley H.
Shayne, Shayne Nichols, LLC, Columbus, OH,
Terence J. Devine, Phv, Devine, Markovits & Sny-
der, LLP, Albany, NY, for Plaintiffs.

Elizabeth A. Frohlich, Joseph Edward Floren, Mor-
gan Lewis and Bockius LLP, Mary Jo Shartsis,
Shartsis Friese LLP, Danielle Lee Jaberg, Govt,
United States Department of Labor Office of the So-
licitor, San Francisco, CA, Julie A. Govreau, Phv,
Theodore M. Becker, Phv, Michael F. Derksen, Phv,
Richard J. Pearl, Phv, Morgan, Lewis and Bockius
LLP, Chicago, IL, Christopher James Rillo, Dipal A.
Shah, Phv, Lars C. Golumbic, Phv, Groom Law
Group, Chartered, Michael Alan Schloss, Govt,
Robyn M. Swanson, Govt, U.S. Department of Labor
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Larsen, Stacy Erin Don, Orrick, Herrington & Sut-
cliffe LLP, Meghan M. Baker, Downey Brand LLP,
Sacramento, CA, Katherine Somervell, Phv, Robert
B. Miller, Phv, Bullivant Houser Bailey, Portland,
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OR, R. James Schnieders, Garrett and Tully, West-
lake Village, CA, for Defendants.

Robert E. Eddy, Truckee, CA, pro se.
ORDER

GREGORY G. HOLLOWS, United States Magistrate
Judge.

*1 Can the attorney-client privilege survive in a
situation where the fiduciary “exception” to the attor-
ney-client privilege intersects to a large degree with
the “dual position exception” which is encompassed
with overrarching allegations of fact related to the
crime-fraud exception. The answer in the circum-
stances of this case is no. However, this answer need
not be followed with a lengthy dissertation on the
privilege “exceptions” set forth above as, with nar-
row exceptions, the individual defendants have dis-
claimed any right to invoke the privilege, and the
corporate holder of the privilege has not made any
argument to counter plaintiffs' factual showing and
legal argument except as to one point.

At a time when the undersigned was not the referred
magistrate judge, on August 26, 2008, plaintiff filed a
motion to compel production of documents withheld
because of assertion of the attorney-client privilege.
(Docket # 337). After the undersigned became the
magistrate judge of record in this case, he issued an
order concerning this, and one other discovery mo-
tion (not at issue here):

Accordingly, IT IS ORDERED THAT:

2. Despite the exceptions to E.D. Local Rule 37-251,
the parties shall file a joint statement for each mo-
tion by October 23, 2008, with courtesy copies
submitted to chambers. Only exhibits attached to
the joint statement and pertinent to the motions will
be permitted, and no other filings will be consid-
ered.(Emphasis added).
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Order of September 26, 2008 (Docket # 397).

Other pending matters occupied the time of the un-
dersigned until an order was issued in January of
2009 requesting a partial submission in camera of the
withheld documents at issue. In the course of review-
ing that submission, and after focusing on the entire
joint statement, the undersigned finds that no opposi-
tion has been made to production of the withheld
documents except to the extent specifically set forth
infra.

The filed joint statement pertinent to this discovery
motion (Docket# 442) was timely filed. In that state-
ment, plaintiffs made a lengthy recitation of facts
which they believed were established, and lengthy
legal argument concerning the argued exceptions to
the attorney-client privilege which would require
production of the withheld documents. The respond-
ing parties, with the exception of a very small num-
ber of documents withheld personally by defendant
Eddy, took the position that: “Mr. Couturier [and
each individual defendant] has made no claims of
privilege as to production of any documents at issue”
because “TEOHC [a nominal corporate defendant],
not Mr. Couturier, holds any privilege claim....” Joint
Statement at 55-56. See Joint Statement at 60 (Eddy,
disclaiming the privilege with exceptions noted be-
low); Joint Statement at 64 (Johanson-same).

Although initially narrowing the number of docu-
ments for which privileges were asserted during the
meet and confers, TEOHC, the undisputed holder of
the attorney-client privilege, did nothing to establish
the elements of attorney-client privilege for the re-
maining documents. “Ordinarily, the party asserting
attorney-client privilege has the burden of establish-
ing all of the elements of the privilege. United Sates
V. Munoz, 233 F.3d 1117, 1128 (9th Cir.2000); see
also Admiral Ins. Co. v. U.S Dist. Court, 881 F.2d
1486, 1492 (9th Cir.1989) (setting forth elements of
privilege).” TEOHC has in no way attempted to es-
tablish the elements of the privilege with the noted
exception set forth below. And, of course, the mere
assertion of the privilege does not establish the ele-
ments.

*2 But even if the mere assertion of the privilege in a
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privilege log, along with a court ordered in camera
filing, could be construed per se as establishing the
elements, and understanding that plaintiffs would
have the burden of establishing an exception to the
attorney-client privilege, see United Sates v. Martin,
278 F.3d 988, 1001 (9th Cir.2002) (crime-fraud);
United States v. Mett, 178 F.3d 1058, 1064 (9th
Cir.1999) (fiduciary exception), TEOHC did not dis-
agree with any of plaintiffs' developed facts regarding
waiver or legal arguments with the sole exception of
those arguments in Section D of plaintiffs' portion
relating to Roorda, Piquet and Bessee documents (the
accountant documents). Indeed, TEOHC expressly
stated that it only disagreed with plaintiff's arguments
in Section D. Joint Statement at 65. TEOHC's portion
of the Joint Statement, if not an express statement of
no objection, has waived opposition to finding the
exceptions asserted valid, except with respect to the
accountant documents. Arredondo v. Ortiz, 365 F.3d
778, 781 (9th Cir.2004) (citing Kohler v. Inter-Tel
Techs, 244 F.3d 1167, 1182 (9th Cir.2001.)See FDIC
v. Garner, 126 F.3d 1138, 1145 (9th Cir.1997) (claim
waived when no case law or argument in support is
presented); Seattle School Dist., No. 1 v. B.S,, 82 F.3d
1493, 1502 (9th Cir.1996) (party who presents no
explanation in support of claim of error waives is-
sue). The court will not act as TEOHC's lawyer.
Pelfresne v. Village of Williams Bay, 917 F.2d 1017,
1023 (7th Cir.1990); (“A litigant who fails to press a
point by supporting it with pertinent authority, or by
showing why it is sound despite a lack of supporting
authority ... forfeits the point. We will not do his re-
search for him.”); Johnson v. Indopco, 887 F.Supp.
1092, 1096 (N.D.11.1995) (finding argument unsup-
ported by relevant authority, or by demonstration of
why it is a good argument despite lack of authority,
constitutes mere assertion not meriting court's atten-
tion).

Conclusion
ACCORDINGLY:

1. Plaintiffs' motion to compel (docket # 337) is
granted;

2. With the exception of the Eddy withheld docu-
ments referenced on page 60 of the Joint statement
(Campbell documents), and the Roorda, Piquet and
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Bessee documents referenced above, defendants shall
produce within ten (10) days all previously withheld
documents at issue in this motion;

3. The court will expeditiously issue a separate order
with respect to the exceptions listed above.

E.D.Cal.,2009.
Johnson v. Couturier
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