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March 17, 2016

Public Comment of Daniel Mensher and Matthew Preusch of Keller Rohrback L.L.P.
Regarding Air Quality 2016 Temporary Rules Amending Chapter 340 of the Oregon

Administrative Rules

Madame Chair and Members of the Commission:

We represent residents of Southeast Portland in a putative class action lawsuit filed
against Bullseye Class Co. in Multnomah County Circuit Court on March 3, 2016, Krueger et al.
v. Bullseye Glass Co., No. 16CV07002. We write to provide comments to the proposed
amendments to Oregon Administrative Rules chapter 340, division 244 regarding the regulation
of Colored Art Glass Manufacturers ("CAGMs") like Bullseye.

As an initial matter, we appreciate your decision to allow a limited public comment
period regarding those temporary rules.

Our clients support immediate, effective regulation of currently uncontrolled emissions
from glass manufacturers like Bullseye that allows those manufacturers to continue to thrive as
local employers and institutions, but does so in a way that fully protects the health and property
of their neighbors.

In addition to that general statement of support, our clients have three specific requests.

First, the Justification section of the staff report for the proposed temporary rules
references agreements DEQ "has or plans to sign . . . with two colored art glass
manufacturers[.]" The report suggests that those agreements include promises from those
CAGMs that DEQ could enforce. While DEQ made its agreement with Uroboros Glass Studios,
Inc. available on March 16, to the extent it has any other agreements, it must make those
agreements and other necessary documents available to the public before adopting the temporary
rule. See ORS 183.335(5)(d) (requiring agency to prepare, before it adopts a temporary rule, a
"list of the principal documents, reports or studies, if any, prepared by or relied upon by the
agency in considering the need for and in preparing the rule, and a statement of the location at
which those documents are available for public inspection") (emphases added). The public
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cannot evaluate the necessity of the temporary rule without understanding the terms—as well as
the enforceability of those terms—of any private agreements the DEQ has reached or will reach
with CAGMs.

Second, the temporary rule does not adequately address nickel emissions. The Statement
of Need in the staff report notes that nickel and other toxic metals are added to glass furnaces at
CAGMs and that those furnaces "likely emit these metals at levels that can pose an immediate
threat to the health of the public nearby." Despite that finding, the temporary rules do not include
any provision that would require emissions controls on furnaces using nickel for at least five
months. See Proposed OAR 340-244-9030 (noting that CAGM must install emissions control
devices on glass-making furnaces using nickel by September 1, 2016). While the public does not
know how much nickel Bullseye or other CAGMs use in their processes, the 1996 letter from
Bullseye attached as Exhibit 1 to this comment indicates that in 1995 Bullseye used 900 pounds
of black and green nickel oxides, and air monitoring near Bullseye in October of last year found
elevated levels of nickel. Other parts of the temporary rule require immediate emissions controls
for other metals, but nickel is not included. That puts the public at unnecessary risk while DEQ
undertakes permanent rulemaking.

Third, as you heard from DEQ staff at the public hearing on March 15, 2016, DEQ is
acting on this temporary rule with relatively limited amounts of air and soil sampling data. Our
clients ask that DEQ conduct additional soil sampling in residential areas around Bullseye Glass
Co. As Rob Davis at The Oregonian noted in a recent report, soil testing by that organization
"found elevated levels of cadmium to the south of [Bullseye], where the state did not test." Rob
Davis, The Oregonian, Vegetable warning lifted for SE Portland pollution hot spot, but questions
linger (March 9, 2016). We applaud the DEQ's recent creation of a new website to provide

existing testing data and information to the public, but DEQ cannot stop there. Additional testing

is needed.

Thank you again for the opportunity to comment on this proposed temporary rule.

Daniel P. Mensher
dmensher@kellerrohrback.com

Matthew J. Preusch
mpreusch@kellerrohrback.com

Keller Rohrback L.L.P.
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