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The international trade architecture is out-of-date. A consensus among Members is almost
impossible to achieve. Tariffs make little sense in an era of global supply chains. The trade
system ignores most important environmental, governmental, labour, and human rights chal-
lenges. Anti-globalization rhetoric is undermining the international economy and the rules-based
trading system. The World Trade Organization (WTO) needs to evolve. The provocative views
expressed in this article are designed to stimulate discussion and an eventual dialogue on WTO
reform.
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1 INTRODUCTION

The Trump administration capitalized on the fragility of the World Trade
Organization (WTO) by abusing the WTO’s decision-making system. By tradi-
tion, the WTO’s 164 Members reach decisions by consensus. By thwarting a
consensus, the Trump administration was able to block Appellate Body appoint-
ments – thereby stymieing the WTO’s Dispute Settlement system. In addition, it
blocked the appointment of the WTO’s Director-General, although the Biden
administration allowed it to go forward.

The Trump administration also exploited the protectionism inherent in the
WTO’s trade remedy agreements to impose restrictions on a wide variety of
imports. It took advantage of the broad National Security exception in the
General Agreement on Tariffs and Trade (GATT), using it as a pretext to raise
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tariffs on steel and aluminium beyond the negotiated rates. It (perhaps correctly)
objected to relatively wealthy countries continuing to classify themselves as devel-
oping countries to take advantage of the political and economic benefits of that
status, however limited. Finally, the Trump administration recognized that it could
act with legal impunity as the WTO dispute settlement system, even when
operating, normally takes years to produce results, its enforcement measures are
not always effective, and its remedies are only prospective.

In short, the previous administration took advantage of what many already
knew – while the economic theory behind the WTO remains sound, the WTO
is showing its age and has entered into a period of relative stagnation. In addition
to the institutional issues largely rooted in the text of the covered agreements,
there are a series of trade-related commercial, social and political problems that
are not adequately addressed in the WTO Agreements. Externalities are seldom
reflected in product prices, meaning that the cost of a product does not include
the greenhouse gases, pollution or other social costs associated with its produc-
tion. In addition, the tariff-based system has outlived its usefulness. Not only do
tariffs not reflect the price of externalities, they rely on fickle rules of origin that
vary Member-by-Member, and often include the value of certain embedded
services that some would argue should not be subjected to tariffs (discussed in
section 4).

It is time to reflect on how the increasingly out-of-date international
trade architecture could be reformed at a time when globalization is being
widely questioned. Enormous challenges in the areas of the environment,
labour, and human rights characterize daily life. Democratic institutions are
under threat. Governance issues abound. These challenges are made more
complicated by pervasive anti-globalization rhetoric that risks undermining
the international economy and the rules-based trading system. The WTO
needs to evolve.

The views expressed in this article – many of them heterodox – are
designed to stimulate discussion with the realization that the challenges to
globalization in general and the WTO regime in particular are significant,
and almost certainly cannot be dealt with by consensus. The views offered
are meant to be provocative, and we are aware that some of the proposed
reforms will never come to pass or will take years to achieve. However, we
believe they merit discussion and may pave the way for meaningful solutions if
the international economic system is to evolve to meet twenty-first century
challenges.
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2 THE CHALLENGES FACED BY THE TRADE REGIME

2.1 THE TARIFF-BASED SYSTEM IS OBSOLETE

In 1947, when the GATT was negotiated, extended global value chains were rare.
Industrial products were simpler and were often produced from resources and labour
in one or two countries. Rules of origin, which often mean that for tariff and
statistical purposes a product is deemed to originate from the country making the last
substantial transformation (often product assembly) made more sense. This is no
longer the case.1 Take the famous iPhone example. Because it is assembled in China,
for tariff purposes it is generally treated as a Chinese product, and for balance of trade
purposes appears statistically as an import from China. The US valued the iPhone 7
at USD 240 per unit. However, the cost of assembly was only a few dollars per unit
and yielded little profit for China, while virtually all the components, such as screens
and semi-conductors, came from other countries including the United States,
Taiwan, Korea, and Japan.2 And, of course, the trademark as well as certain
important patents were owned by Apple, a US company that profits greatly from
its intellectual property. Much of the value attributed to incorporated services, such
as product engineering and software, did not originate in China. Classifying the
iPhone as a Chinese product based on the last substantial transformation artificially
inflates the US trade deficit with China. Unless the goal is political in nature, taxing
such products as Chinese and reflecting the product as Chinese for balance-of-
payment purposes makes no sense. Value-added, which is applied in many regional
trade agreements, is generally a better test of origin.

Maintaining a tariff-based system in an era of global value chains is increasingly
pointless, and increasingly subject to creative workarounds.3 Developed country
governments profit little from tariffs as they are already low or non-existent on
most of their imported goods.4 Although developing countries may appreciate the
income, as well as the protection that tariffs offer in certain industrial sectors, they

1 UNCTAD estimates that in 2019 intermediate products represented almost half of world trade in
goods (close to USD 8 trillion). UNCTAD, Key Statistics and Trends in International Trade 2020,
UNCTAD/DITC/TAB/2020/4, at 11, https://unctad.org/system/files/official-document/ditc
tab2020d4_en.pdf (accessed 26 Aug. 2022).

2 See https://www.cbsnews.com/news/china-makes-8-46-from-an-iphone-and-thats-why-u-s-trade-
war-is-futile/ (accessed 26 Aug. 2022). The disparity has been lessened with more recent models,
but is still very significant. In the case of the I-phone X the value of the material added in China is
USD 104, less than a third of the declared value of USD 332. See Xing, How the iPhone Widens the U.S.
Trade Deficit With China: The Case of the iPhone X, https://voxeu.org/article/how-iphone-widens-us-
trade-deficit-china-0 (accessed 26 Aug. 2022).

3 In many countries, manufacturers can avoid tariffs on intermediate goods bound for export by taking
advantage of duty drawback programs or by producing in foreign trade zones (FTZs).

4 Tariffs normally represent about one per cent of US government revenue, and even with the massive tariffs
imposed by President Trump they have only represented two per cent, https://www.piie.com/research/
piie-charts/even-now-tariffs-are-tiny-portion-us-government-revenue (accessed 26 Aug. 2022).
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are increasingly becoming members of free trade agreements, such as the new
African Continental Free Trade Agreement, which seek to achieve duty-free trade
among members. Thus, tariffs continue to diminish in importance as an industrial
policy tool for both developed and developing countries, while non-tariff barriers
proliferate.

As noted above, the tariff-based system, effectively a tax on consumers,
has many other failings. It is protectionist in nature, it often taxes embedded
services (that would enter duty free if traded independently), it does
not reflect the cost of externalities, and it is not based on common rules of
origin.

Fortunately, we are moving away from a tariff-centric system. Most indus-
trial tariffs are negligible in many developed countries. The WTO Information
Technology Agreement, free trade agreements, and other trade agreements
eliminate tariffs on most covered products.5 Furthermore, services, which repre-
sent a significant proportion of international trade, are not subject to tar-
iffs – except when (as described above) the value of the service is embedded or
incorporated into a good (for example, engineering services and software incor-
porated into the production of an iPhone). WTO Members should continue to
move away from a trade system based on tariffs towards a duty-free trade system,
acting either multilaterally, plurilaterally, regionally or bilaterally.6 This would
increase competition, reduce prices for consumers, and reduce administrative
costs, while still leaving room (for better or worse) for carbon taxes and other
border tax adjustments.

2.2 THE CONSENSUS-BASED SYSTEM CANNOT FUNCTION WELL WITH 164 WTO
MEMBERS

On 1 January 1948, the General Agreement on Tariffs and Trade entered into
force with twenty-three contracting parties. Although Article XXV of this agree-
ment permitted majority voting and waivers by a two-thirds vote, in practice the

5 Other examples include the Pharmaceutical Zero-for Zero Initiative eliminating tariffs, signed during the
Uruguay Round by developed countries accounting for 90% of world production of pharmaceuticals,
https://ustr.gov/issue-areas/industry-manufacturing/industry-initiatives/pharmaceuticals (accessed 26
Aug. 2022). Through the MFN principle, all WTO Members are eligible for these zero tariffs.
Similarly, the plurilateral WTO Agreement on Trade in Civil Aircraft eliminates import duties on all
aircraft, except military aircraft, and on civil aircraft engines and their parts and components. The
Agreement also covers all components and sub-assemblies of civil aircraft, as well as flight simulators and
their parts and components. There are thirty-two signatories to this Agreement, including the United
States, Japan, and most Western European countries, https://www.wto.org/english/tratop_e/civair_e/
civair_e.htm (accessed 26 Aug. 2022).

6 Least Developed Countries, which are most dependent in tariffs as state income, could be allowed to
continue to impose tariffs.
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contracting parties always took decisions by consensus. The GATT contracting
parties enshrined the consensus practice into Article IX of the WTO (Marrakesh)
Agreement (establishing the WTO), which entered into force on 1 January 1995,
and which also allows for a majority vote when consensus cannot be achieved.
Waivers and authoritative interpretations require a three-fourths majority of the
Members. Nevertheless, WTO Members still manage to avoid voting, preferring
to act by consensus.

Recent developments demonstrate that the consensus-based system is ill-
suited in an organization with 164 Members, particularly with respect to policy
issues where mustering a consensus among Members is particularly difficult. The
Doha Round, which was launched in November 2001, produced few accomplish-
ments due to the inability of Members to reach consensus on major issues, much of
which is due to the divergent views of the developing versus the developed
country Members.7 It is also evidenced by the ability of one Member – in this
case the United States during the Trump administration, to block the appointment
of the WTO’s Director-General (which President Biden allowed to move for-
ward), and to block Appellate Body appointments (which has continued in the
second year of the Biden administration).

Likewise, voting poses its own challenges. Developing countries far outnum-
ber developed countries, which will certainly result in developed country resis-
tance to majority voting regimes. Complicating calculations, the EU, when
coupled with countries with which it has Association Agreements, Economic
Partnership Agreements, and Deep and Comprehensive Trade Agreements,
would be powerful enough to block a proposal if the Members of these groups
acted together.

Assuming that WTOMembers would never accept a ‘Security Council’ type of
arrangement (reminiscent of the Quad in the GATT days whereby the US,
European Community (EC), Japan and Canada wielded considerable influence),
the only way forward is a plurilateral approach until a consensus emerges. There is
precedent for this approach. One of the achievements of the Uruguay Round was to
multilateralize several plurilateral Tokyo Round codes, such as the Agreement on
Technical Barriers to Trade and the Agreement on Customs Valuation. As noted
above, the plurilateral Information Technology Agreement, concluded in 1996 by
twenty-nine WTO Members, now has eighty-one signatories and covers 97% of
world technology trade – meaning that it is almost multilateral with respect to
coverage, if not in number of members.8 The WTO Secretariat estimates that

7 The Round produced only one multilateral agreement, the Trade Facilitation Agreement.
8 The MFN principle means that all WTO Members get the advantage of the duty-free access to the

parties to the ITA.
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the procurement opportunities under the plurilateral Government Procurement
Agreement that emerged from the Tokyo Round have grown from USD 30 billion
in the GATT days to approximately USD 1.7 trillion under the WTO Agreement.9

Again, this demonstrates the success of plurilateral approaches, particularly when
designed to eventually achieve universality among Members.10 This issue is also
discussed in section 10.

2.3 SELF-SELECTION OF DEVELOPING COUNTRY STATUS IS UNDERMINING WTO
LEGITIMACY

WTO practice allows each Member to classify itself as developed or developing,11

and there is no provision for ‘graduation’ to developed country status when
income levels improve. Approximately two-thirds of WTO Members classify
themselves as developing countries and many take advantage of that status to
claim ‘special and differential treatment’. Many wealthy countries are among the
group of self-declared developing countries, including Singapore, Kuwait, Qatar,
and the United Arab Emirates. While the benefits to be gained from developing
country classification are meagre for these wealthy countries, the signal that the
self-selection system sends undermines WTO legitimacy. US politicians have used
the decision of certain wealthy countries to maintain developing country status as a
rallying cry to attack the WTO regime. In order to regain legitimacy and prevent
this assault on the system, WTO Members should adopt criteria, perhaps based in
part on per capita income, for graduation from developing country status.12 If this
is not possible, they should increase the pressure on the more advanced developing
country Members to self-graduate, or at least not to claim benefits, as Taiwan has
done.13

9 On procurement growth, see https://www.wto.org/english/tratop_e/gproc_e/overview_e.htm
(accessed 26 Aug. 2022) and, https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
(accessed 26 Aug. 2022).

10 We leave open the question of whether plurilaterals should be open and applied on an MFN basis such
as the Information Technology Agreement, or conditional and applied only among members, such as
the Agreement on Government Procurement, and more recently the Joint Statement Initiatives
(which are being openly questioned by India and South Africa). See The Legal Status of ‘Joint
Statement Initiatives’ and Their Negotiated Outcomes, WT/GC/W/819 (19 Feb. 2021).

11 The fifty or so Least-developed countries are classified based on the UN definition of this term. See
https://www.un.org/development/desa/dpad/least-developed-country-category/ldc-criteria.html
(accessed 26 Aug. 2022).

12 See Thomas Cottier, From Progressive Liberalization to Progressive Regulation in WTO Law, 9 J. Int’l Econ.
L. 779–821 (2006).

13 See Anabel González, Bridging the Divide Between Developed and Developing Countries in WTO
Negotiations, Peterson Institute for International Economics (2019), https://www.piie.com/blogs/
trade-and-investment-policy-watch/bridging-divide-between-developed-and-developing-countries
(accessed 26 Aug. 2022).
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2.4 THE GENERAL AGREEMENT ON TRADE IN SERVICES SHOULD BE MODERNIZED

TO DEAL WITH EXISTING AND NEW FORMS OF SERVICE DELIVERY

The WTO General Agreement on Trade in Services (GATS) applies a positive-list
approach, meaning that a service sector or subsector is closed to foreign service
providers unless a Member has agreed to open it. This system is the opposite of the
negative-list approach, often used by the United States and the European Union in
their free trade agreements. The negative-list approach is more likely to produce
liberalization as it begins with the premise that all service sectors are open unless
specifically reserved on the negative list. Given the growing importance of service
trade, there are reasonable economic arguments for shifting to a negative – list
approach in future WTO service negotiations. However, developing countries,
which believe that the positive list approach gives them better protection against
inadvertent liberalization of particular sectors, would be unlikely to agree unless
offered a substantial quid pro quo.14 This again demonstrates the pitfalls of the
consensus system and the possible need for a plurilateral approach to service sector
liberalization, as was applied when sixty-seven WTO Members successfully con-
cluded the Joint Initiative on Services Domestic Regulation.15

Services trade presents several other issues. First, there is growing realization
that internet service trade in Mode 1 (cross-border supply) is hard to discipline.16

Absent an effective firewall, it is difficult to prevent cross-border entry of legal,
accounting, medical, architectural, consulting, engineering, and other services
obtained online from foreign sources. Given the difficulty of disciplining this
sector, there is little reason to begin a negotiation with the presumption that
service sectors amenable to Mode 1 disciplines are closed. Likewise, it is difficult
(and therefore rare) to discipline delivery of services in Mode 2 (consumption
abroad) particularly in border regions. No one knew when a Swiss citizen crosses
into France, Italy, Austria or Germany for tourism, or to visit a doctor, dentist or
barber. Again, there is little reason to begin a negotiation assuming that service
sectors amenable to Mode 2 disciplines are closed. A negative-list approach
whereby all sectors are open unless reserved would spur liberalization.

Second, there is growing realization that the line between service trade and
goods trade is increasingly blurry. Previously, one would travel to a store to
purchase domestic and imported software, computer games, books, music and
movies (DVDs). Now such ‘goods’ can be downloaded from the internet – in

14 During the Uruguay Round one of the inducements to the developing countries to reluctantly agree
to the GATS and the TRIPS Agreement was the offer of greater access to developed country markets
for agricultural products and textiles.

15 See https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/L/1129.pdf&Open=
True (accessed 26 Aug. 2022).

16 Internet trade also bears characteristics associated with Mode 2.
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transactions with Mode 1 attributes – which by their nature are difficult to regulate
and tax. 3D printing complicates this analysis even further – the plans for goods
originating in another country that were once imported can be purchased online
(in what resembles delivery of a service) and used in the country of delivery to
manufacture a good. Perhaps WTO Members should take a liberalizing approach
and permanently agree to treat downloaded products as services, and not goods
subject to duties. This make sense, as it is the electronic data, not their physical
manifestation, that are flowing across the border. WTO Members have considered
this issue for years but have made little progress apart from agreeing to a morator-
ium on the imposition of duties on such goods.

Third, most counties limit their Mode 4 (temporary movement) commit-
ments, when they exist, to skilled service providers associated with Mode 3
(commercial presence) investments. Developing countries have long sought
broader commitments in Mode 4, for example for construction workers, which
would serve to increase remittances by allowing their citizens to work temporarily
in more advanced countries. Many Members prefer to regulate the temporary
presence of natural persons who supply services (Mode 4) through the application
of visa requirements. This gives Members greater flexibility to decide which
service providers, and how many, may enter. Members do not want to sign an
agreement committing to allow all service professionals from various fields to enter
their territory temporarily. They prefer determining temporary entry on a case-by-
case basis, frequently tying temporary entry to Mode 3 investment. Developing
country Members need to accept that Mode 4 matters are better regulated by visa
rules, as well as in negotiations accompanying Mode 3 commitments (commercial
presence), bilateral investment treaties, and in investor-state negotiations involving
foreign direct investment. There is little likelihood that developing countries will
ever gain significant ground pursuing expanded Mode 4 commitments.

Fourth, there is growing appreciation that all goods incorporate services, and
that in some cases these services should arguably not be taxed upon importation as
part of the value of the goods.17 This is the so-called ‘Mode 5’ dilemma.18 Why
should a Member levy a duty on services incorporated into a product when
services in Mode 1 would normally enter duty free? Although the ulterior motive
may be to onshore the provision of services, Article 8(1)(b)(iv) of the Customs
Valuation Agreement19 partially addresses this issue by allowing duty free importa-
tion of the value of ‘engineering, development, artwork, design work, and plans

17 Others argue that we simply tax products as such, regardless of imbedded services.
18 ‘Mode 5’ (a term that does not appear in the GATS) refers to services incorporated into internationally

traded goods. Such goods are subject to the trade rules, in particular tariffs, that would normally apply
to the goods in question.

19 Agreement on Implementation of Art. VII of the General Agreement on Tariffs and Trade 1994.
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and sketches’ if produced in the country of importation, provided they are
necessary to produce the imported product. Reducing the valuation of a product
based on embedded services would be a Herculean task. To the extent that borders
are porous and services that are not embedded in a product may enter duty free,
the ‘Mode 5’ dilemma suggests a possible shortcoming both with GATS rules and
the GATT Agreement’s tariff-based approach.

2.5 DIFFERENT APPROACHES TO STANDARDS SHOULD BE ADDRESSED THROUGH

MUTUAL RECOGNITION AND EQUIVALENCE AGREEMENTS

Since the creation of the GATT in 1947, there has been a shift from trade
liberalization in the form of tariff reductions, to trade regulation in the form of
non-tariff measures, with the result that members are placing greater emphasis on
harmonization. For example, the WTO Agreement on Technical Barriers to Trade
(TBT Agreement) obligates Members to use international standards as a basis for
their technical regulations, standards and conformity assessment proceedings20

unless the relevant international standards are ineffective or inappropriate. The
Agreement on Sanitary and Phytosanitary Measures (SPS Agreement) requires
Members to base their sanitary or phytosanitary measures on international stan-
dards, guidelines or recommendations where they exist, but allows Members to
impose higher standards if there is a scientific justification.21 Often, developed
country regulations and standards, including those of the United States and the
European Union, exceed international standards based on these provisions. In large
part this is because developed countries simply seek a higher level of protection
than that offered by international standards, but there may also be protectionist
motives.

The United States and the European Union take different approaches to
standardization, particularly in the TBT area, which has led to competing stan-
dards. The United States relies largely on a private sector approach in which
companies, operating under government auspices, establish industrial standards.
In contrast, the European Union has adopted a more centralized approach in
which European Union institutions develop many regulations and standards on
behalf of Member States, while allowing for mutual recognition under the Cassis-
de-Dijon principle absent centralized regulations.22 The EU’s different approach to
standardization is also evident in TBT, environmental and SPS matters where the

20 Article 2.4, Annex 3(F), and Art. 5.4 of the Agreement on Technical Barriers to Trade.
21 Article 3 of the SPS Agreement. See also Art. 5.
22 This Cassis-de-Dijon principle facilitates trade among EU Member States by recognizing that products

sold lawfully in one Member State may not be prohibited from sale in another Member State.
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European Union relies much more heavily than the United States on the precau-
tionary principle.23

Both the United States and the European Union recognize the commercial
importance of regulations and standards to facilitate or impede market access.24

There is a realization in the United States that maintaining unique private standards
favours a limited number of producers (often domestic producers) adept at meeting
such standards. In contrast, by offering duty-free and quota-free trade access to the
EU market through its growing network of EU Association and Free Trade
Agreements, the European Union is able to export its regulations and standards
to its historical trading partners, thereby providing reciprocal market access advan-
tages and increasing EU trade. The United States and the European Union have
made progress in recent years negotiating TBT-related mutual recognition agree-
ments (MRAs) that call for recognition by each party of the other’s testing results
(conformity assessment activities) in various sectors, in particular: telecommunica-
tion equipment, electromagnetic compatibility, electrical safety, recreational craft,
pharmaceutical good manufacturing practices (GMPs), and medical devices. More
needs to be done, and the effectiveness of such agreements should be increased.

The mutual recognition and equivalence provisions in the TBT Agreement
are soft law – it is not possible to compel a Member to recognize foreign
regulations or conformity assessment procedures as equivalent,25 or to compel
the conclusion of an MRA to recognize another Member’s test results.26 While
similar provisions in the SPS Agreement appear to be more binding, in practice this
has not proven to be the case with the result that SPS mutual recognition and
equivalence agreements are also difficult to negotiate.27

Trade would increase if it were possible to build stronger bridges between
various standardization systems through the negotiation of MRAs and equivalence
agreements. This is unlikely to take place at the WTO, except perhaps plurilat-
erally. MRAs and equivalence agreements are easier to negotiate within the
framework of regional and bilateral trade agreements between Members at similar
levels of development. Again, plurilateral and bilateral approaches offer a more
practical way forward.

When development levels are different, wealthier Members should devote
additional resources to technical assistance, in the form of building laboratory
capacity and training personnel associated with conformity assessment procedures.

23 See Art. 191(2) of the Treaty on the Functioning of the European Union. The European Union seeks
to apply the precautionary principle to minimize potential environmental risk through preventive
decision-making.

24 Higher standards offer greater protection to consumers, but also to producers capable of meeting them.
25 Articles 2.7 and 6.1 of the Agreement on Technical Barriers to Trade.
26 Article 6.3 of the Agreement on Technical Barriers to Trade.
27 Article VII of the GATS also provides a promising approach to recognition in the service sector.
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Another way forward would be for Members to take advantage of the globalization
of supply chains and attract foreign direct investment from companies who can
meet the regulations and standards of the chosen export markets. Among some
Members, this will also require greater attention to governance issues, in order to
attract and retain foreign direct investment.

2.6 STEPS NEED TO BE TAKEN TO REDUCE THE USE OF NATIONAL ANTIDUMPING

LAWS FOR PROTECTIONIST PURPOSES

There are both philosophical and technical problems with the WTO Antidumping
Agreement.28 We turn to the philosophical issues first. Antidumping laws were
enacted in the early Twentieth Century to combat predatory pricing, where an
exporting industry exported goods at very low prices with the aim of driving the
local industry out of business, after which it would profit from monopoly pricing.
There is a case to be made for protection in the face of sustained predatory pricing,
particularly when a non-market economy relies on state-owned enterprises to depress
prices. However, as the US Supreme Court has eloquently stated,29 in most instances
sustained predatory pricing is not at issue and would be virtually impossible in today’s
competitive world.30 Thus, the philosophy behind the origin of antidumping laws is
no longer valid. Antidumping measures have instead become a tool for routine
protectionism that obscures other problems prevalent in low-cost producing countries:
subsidization of state-owned enterprises, weak environmental and labour rules, and
poor enforcement of existing rules.31 We should be treating the disease and not the
symptoms through a negotiated resolution of these underlying problems.

Being realists, we recognize that almost no one in US or EU trade circles
believes that an international agreement to prohibit the use of antidumping

28 Agreement on Implementation of Art. VI of the General Agreement on Tariffs and Trade 1994.
29 ‘The success of any predatory scheme depends on maintaining monopoly power for long enough both

to recoup the predator’s losses and to harvest some additional gain. Absent some assurance that the
hoped-for monopoly will materialize, and that it can be sustained for a significant period of time, “[t]he
predator must make a substantial investment with no assurance that it will pay off.” Easterbrook,
Predatory Strategies and Counterstrategies, 48 U.Chi.L.Rev. 263, 268 (1981). For this reason, there is
a consensus among commentators that predatory pricing schemes are rarely tried, and even more rarely
successful. See, e.g., Bork, supra at 149-155; Areeda & Turner, Predatory Pricing and Related Practices
Under Section 2 of the Sherman Act, 88 Harv.L.Rev. 697, 699 (1975); Easterbrook, supra; Koller, The
Myth of Predatory Pricing – An Empirical Study,…

30 Studies have estimated that that as few as 2% and at most 14% of antidumping cases involve predatory
pricing. See Chad P. Bown & Rachel McCulloch, Antidumping and Market Competition: Implications for
Emerging Economies, EUI Working Paper RSCAS 2015/76, European University Institute (2015),
https://cadmus.eui.eu/bitstream/handle/1814/37522/RSCAS_2015_76.pdf?sequence=1 (accessed 26
Aug. 2022). Patrick A. Messerlin & Geoffrey Reed, Antidumping Policies in the United States and the
European Community, 105 Econ. J. (Nov.) 1565, 1568 (1995).

31 We do not consider low wages to be an issue as low labour costs could be part of the absolute
advantage enjoyed by many developing countries.
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measures is politically feasible, or even desirable.32 In any event, the US Congress
is not about to surrender a flexible instrument of protection that benefits US
producers. However, now that developing countries have also learned to exploit
antidumping measures,33 the United States and other Members may be more
amenable to reforming the WTO Antidumping Agreement to lessen its protec-
tionist impact and exploring other means of protecting inefficient producers. This
necessitates a discussion of potential technical reforms.

While antidumping measures can provide a useful safety valve that reduces
pressure for stronger protectionist actions, technical problems exist. As demon-
strated by the WTO ‘zeroing’ disputes, antidumping calculations are extremely
complicated and very easily manipulated in order to increase dumping margins.34

As a result, antidumping duties are frequently overly protectionist, and once in
place risk becoming permanent as they create entrenched interests that advocate for
their continuation. Not only do protected industries often seek to maintain anti-
dumping duties as a means to bolster profits (or stay in business), antidumping
duties may reduce the incentive for businesses to innovate and increase efficiency.

Two simple reforms, each of which would involve making mandatory provisions
in the Anti-dumping Agreement (ADA) that are now permissive, would result in
more reasonable (lower) duty rates. First, make mandatory application of the Lesser
Duty to require Members to impose the lower of the dumping margin and the amount
necessary to remove the injury.35 Many countries, including the European Union, but
not the United States, apply this rule, which the ADA makes permissive only.

Second, take public interest into account when considering the imposition of
antidumping duties. The ADA encourages members to make the imposition of
antidumping duties permissive rather than mandatory after a finding of dumping

32 It has been suggested by a few commentors that AD laws should be replaced by safeguards. See e.g.,
Michael J. Finger, Francis Ng & Sonam Wangchuk, Antidumping as Safeguard Policy, World Bank
Research Paper 2730 (2013), https://elibrary.worldbank.org/doi/abs/10.1596/1813-9450-2730
(accessed 26 Aug. 2022).

33 Six of the ten major users of antidumping measures between 1995 and 2020 were developing
countries, https://www.wto.org/english/tratop_e/adp_e/AD_MeasuresByRepMem.xls (accessed 26
Aug. 2022). Together they accounted for approximately 300 antidumping cases against the United
States, https://www.wto.org/english/tratop_e/adp_e/AD_InitiationsRepMemVsExp.xls (accessed 26
Aug. 2022).

34 The single most litigated WTO dispute involved a US practice known as ‘zeroing’ (used extensively
by the United States although the first case was against the European Union). Zeroing was designed to
raise antidumping margins – the duty applied against allegedly dumped goods. It was the subject of at
least ten Appellate Body decisions against the United States finding the practice illegal. After many
years the United States reluctantly dropped the practice, but the adverse decisions were the principal
reason the United States single-handedly torpedoed the Dispute Settlement system by blocking the
appointment of new Appellate Body members. The success of the US maneuver again demonstrates
the flaws in the WTO’s consensus-based approach.

35 For example, suppose that the dumping margin is 20% but the imports are underselling the domestic
product by only 10%, the AD duty would be 10%.
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and injury. Some Members, including the European Union but not the United
States, do not apply duties where the public interest, such as consumer interests,
outweigh the interests of the complaining industry.36

Another reform that could potentially reduce the abuse of antidumping
measures would be to strengthen the sunset review process. Under the WTO
Antidumping Agreement (ADA), antidumping measures in force must be reviewed
every five years and terminated unless shown to be necessary to prevent continued
dumping and injury. The ADA provisions could be strengthened, for example by
creating a strong presumption of termination.

Reform of the rules governing sales below cost is another technical area where
changes could be made. The majority of antidumping cases now involve the sales-
below-cost test. The rules are complex, but in many cases they in essence treat
export sales that are below fully allocated costs as dumped, even if they are not
below the traditional benchmark of home market sales. This is contrary to normal
business practice, which at least in the short run is to continue selling even below
full cost, so long as variable costs are covered. It would be more rational to apply
the test only to sales that are below variable cost.

Finally, since it would almost certainly be impossible to eliminate, the
Antidumping Agreement should be amended to bring it more in line with the
original purpose of antidumping laws, i.e., to apply only to predatory dumping
which is a form of unfair competition. Extended sales below variable cost, which do
not constitute rational corporate behaviour, could be treated as prima facie evi-
dence of predatory behaviour, as could failure to make a profit over the entire
business cycle, which was how the US Treasury Department applied the sales-
below-cost provision until 1979 when the Department of Commerce assumed
jurisdiction over antidumping.

2.7 REEXAMINING THE DISCIPLINES APPLICABLE TO SAFEGUARDS, SUBSIDIES

AND STATE-OWNED ENTERPRISES

Other means of protecting inefficient producers, as well as shielding producers
from unfair trade practices, may be politically tenable, and economically more
efficient than antidumping measures. First, Members could agree to revise the
WTO Agreement on Safeguards, which already is far easier to administer than

36 A classic example of where a public interest test would have made sense involved flat panel displays
used in the production of personal computers. A nascent US industry filed a dumping case which
resulted in very high dumping margins on certain imported displays. As a result, US Personal
Computer (PC) producers moved their operations overseas, with a loss of many US jobs. When the
petitioners realized that they had driven their customers offshore, they withdrew the case. This was the
only way that the case could be terminated in the absence of a public interest test.
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antidumping laws, particularly by developing countries, as there is no need for
complex margin calculations. The Safeguards Agreement allows for time-limited
protection of industries seriously harmed or threatened with serious harm by
imports, thereby providing industry time to restructure so that they may compete
more effectively with imports. In contrast, the Antidumping Agreement, by
targeting foreign producers in individual countries, does not necessarily accomplish
this goal.

One virtue of safeguard measures is that they must be phased out over
time – up to eight years (ten years in the case of developing countries), allowing
industries that are capable of adaptation the opportunity to survive, and industries
that are incapable of adaptation to die.37 WTO dispute settlement proceedings
takes too long to effectively discipline abuses of the safeguard system. Therefore,
the application of any safeguard should be subject to production of a strict
restructuring plan.38

As noted in the previous section,39 a few commentators have suggested
that antidumping laws should be replaced by an enhanced safeguard regime
which would continue to be applied to imports of a particular product from all
trading partners. Unlikely as this is to happen, it is worth considering what
changes to the Safeguards Agreement might make the elimination of antidump-
ing laws more palatable to domestic industries. Members could agree to reduce
the ‘serious injury’ and ‘substantial cause’ tests required by the Safeguards
Agreement. Also, relief could be extended from the normal eight-year period
when predatory pricing has been shown. And the ‘unforeseen developments’
requirement, which the Appellate Body read into the Agreement by reference
to Article XIX GATT,40 could be eliminated. The objective would be to make
it easier to apply a safeguard while continuing to offer domestic industry
reasonable time to restructure pursuant to a very clear and comprehensive
restructuring plan.

Second, strengthening the disciplines applicable to state-owned enterprises
(SOEs),41 particularly those of non-market economies, would be politically and

37 Safeguard relief was denied to the US copper industry in part because it would not have solved the
fundamental problem that the US copper ore was of far lower quality than that of the foreign
producers, and hence much more costly to process. See https://www.washingtonpost.com/archive/
politics/1984/09/10/copper-steel-and-mr-reagan/91b6beef-6e7e-490e-91e6-81f1c6d63625/
(accessed 26 Aug. 2022).

38 Presently a restructuring plan is only required when relief is extended beyond four years.
39 See supra n. 32.
40 See Argentina – Safeguard Measures on Imports of Footwear, AB-1999-7, WT/DS121/AB/R, adopted 12

Jan. 2000.
41 SOEs are subject to certain disciplines applicable to State Trading Enterprises (STEs) set forth in Art.

XVII of the General Agreement on Tariffs and Trade 1994, and in the Understanding on the
Interpretation of Art. XVII of the General Agreement on Tariffs and Trade 1994. These disciplines
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economically sensible. Much of the trade tension with China results from China’s
favouritism of its SOEs. In its Protocol of Accession China committed to allow
market forces to determine the price of goods and services, to liberalize the right to
trade goods, and to subject the import purchasing procedures of state trading
enterprises to full transparency.42 However, these disciplines are insufficient to
curb the favouritism that China accords its SOEs. A stronger mandate is required
to eliminate state favouritism, and to place SOEs on a more commercial basis.
Stronger subsidy and regulatory disciplines are required. Again, emphasis could be
placed on rooting out unfair competition.

Third, there is a need for Members to reexamine the disciplines applicable to
subsidies. More leeway is needed for environmental subsidies to foster the devel-
opment of green energy such as solar power, wind, tidal, and geothermal energy.
Stronger disciplines are required to reduce the subsidies accorded to fossil fuel
producers, as well as the subsidies that lead to overfishing.43

A good deal can be learned from the Trans-Pacific Partnership (TPP) agree-
ment which the United States left prior to ratification during the Trump
administration.44 TPP fleshed out some of the WTO rules and expands them to
trade in services to ensure that businesses compete based on quality and price
(commercial considerations) as opposed to subsidies, discriminatory regulations,
and state-based favouritism. TPP stood for non-discrimination, transparency, judi-
cial and administrative review, and accountability.

2.8 TECHNICAL ASSISTANCE OBLIGATIONS SHOULD BE MODERNIZED AND MADE MORE

PRACTICAL

Many of the WTO Agreements encourage or mandate the delivery of technical
assistance by developed country Members to developing country Members, in
particular the least developed countries. Some assistance programs have been
successful, but many take the form of elaborate window-dressing where experts
from developed countries make presentations or organize conferences for devel-
oping country delegates in luxury hotels to explain WTO obligations and how
things are done back home. Assistance providers often pay developing country

include non-discrimination, the requirement that only commercial considerations must guide STE
import and export decisions, and certain transparency obligations.

42 See Petros C. Mavroidis & Merit E. Janow, Free Markets, State Involvement, and the WTO: Chinese State
Owned Enterprises (SOEs) in the Ring, European University Institute, Robert Schuman Centre For
Advanced Studies, Global Governance Programme Working Paper No. RSCAS 2017/13 (2017),
https://scholarship.law.columbia.edu/faculty_scholarship/2361 (accessed 26 Aug. 2022).

43 A multilateral agreement on fisheries subsidies appears to be close to completion.
44 The eleven other signatories eventually formed The Comprehensive and Progressive Agreement for

Trans-Pacific Partnership (CPTPP).
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participants per diems that exceed their daily salaries to attend such conferences.
This model may have been satisfactory in the early days of the WTO regime, but it
is no longer of much value to developing countries which now understand WTO
rules and best practices and require more concrete forms of technical assistance.

China has shaken the technical assistance world with a new approach. It has
devoted substantial resources to the construction of infrastructure in developing
countries to facilitate developing country trade. Roads, railways and port infra-
structure, including the much-vaunted Belt and Road Initiative, constitute a new
technical assistance paradigm. While China’s motives are far from altruistic and are
increasingly subject to criticism, there is much that WTO Members can learn from
China’s successes and failures, and much that negotiators can learn when framing
future technical assistance obligations. China succeeded by leaving something on
the ground. It failed by over-reliance on Chinese labour and materials for many
projects, as opposed to training local people in recipient countries and purchasing
local products whenever possible. Some also argue that China has also failed
through its reliance on ‘debt-trap diplomacy’, a term coined by an Indian aca-
demic, Brahma Chellaney, and later popularized by the Trump administration to
describe what they view as a twenty-first century form of debt servitude where
poorer countries lease valuable assets to China, or make other political or eco-
nomic concessions, in exchange for debt forgiveness. Other academics strongly
refute this view.45 Regardless, the Chinese approach to technical assistance, and its
emphasis on infrastructure, has certain merits.

Many developing countries are now ready for a new form of technical
assistance that places value on improved infrastructure,46 high-level hands-on
technical training, improved educational opportunities, and good governance.
Developed countries should redesign their assistance programs to address these
needs. A new model of trade-related assistance is necessary in which developed
countries emphasize concrete development steps that will facilitate trade, and
assistance providers take a long-term approach to a Member’s needs. This approach
should include training local people to build and manage infrastructure projects,
financing the technical education and training of developing country specialists
who intend to return to their home countries; investing in resources that facilitate
trade – such as laboratory capacity and the training of laboratory technicians, tax
incentives that encourage technology transfer particularly in the health and envir-
onmental sectors, law reform programs that emphasize judicial training, good
governance, and good regulatory practices; and anti-corruption programs. The

45 See e.g., Deborah Brautigam & Meg Rithmire, The Chinese ‘Debt Trap’ Is a Myth, The Atlantic (6 Feb.
2021).

46 Sub-Saharan Africa in particular has suffered from inadequate infrastructure. As a result, more African
trade is external than intra-African.
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goal should be facilitating trade, as well as encouraging foreign direct and inward
investment designed to address the development and trade needs of developing
countries. To some extent, Article 21(3) of the WTO Agreement on Trade
Facilitation recognizes the need for new forms of assistance and support for
capacity building, including private sector involvement. The Agreement also
takes a novel approach by allowing developing countries to set their own time-
tables for implementing most of their obligations under the Agreement and to
condition implementation on receiving adequate technical assistance.

2.9 MEMBERS NEED TO ADDRESS THE INCORPORATION OF SOCIAL NORMS INTO THE

INTERNATIONAL TRADE REGIME

The WTO regime is largely agnostic with respect to international agreements
governing the environment, climate change, human rights, core labour standards,
investment law, competition law and good governance.47 However, civil society,
developed country producers, and trade unions will never be content with the
international trade regime until the playing field is levelled by factoring the cost of
externalities into product prices, and until all participants impose similar social
norms. Unfortunately, it is often the developing world that opposes the incorpora-
tion of higher social norms into the WTO Agreement, on the grounds that higher
environmental and social standards are difficult to meet and will price their
products out of the export markets. While this may be true in the short term, it
is not true in the long term as domestic environmental, labour, and other con-
stituencies increasingly recognize the harm caused by the failure to reflect envir-
onmental costs and lax social norms into product prices. As with predatory pricing,
illegal subsidies and the failure to discipline SOE, the inability of Members to
factor environmental and social costs into product prices, or to agree on an
alternative mechanism for addressing these concerns, amounts to unfair competi-
tion. Again, it is the consensus system that makes multilateral progress unlikely
when it comes to the incorporation of environmental and social norms into
multilateral trade agreements.

Regardless of developing country concerns, developed countries will continue
to impose higher environmental and social norms, consistent with their interna-
tional legal obligations and civil society concerns, in regional and plurilateral trade
agreements, bilateral trade agreements, and through various Generalized System of
Preference (GSP) programs. The result will be that Members with lax

47 The Preamble to the Marrakesh Agreement, establishing the WTO, lists ‘sustainable development’, as
one of the goals of the WTO, but there are few if any substantive requirements speaking to this in the
detailed agreements.
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environmental, human rights, labour and other social norms will find it increas-
ingly difficult to place products into global value chains or obtain market access for
finished goods until they change domestic practices.

Developed country imposition of social norms in trade agreements, similar to
what developed countries offer in their GSP programs, satisfies both social and
economic/protectionist objectives. Civil society is far more willing to buy into
trade agreements that have an environmental and social dimension. Added atten-
tion must be given at the plurilateral level to the integration of social norms into
next-generation regional, bilateral, and preferential trade arrangements with the
hope that WTO Members will eventually multilateralize such norms.

2.10 A NEW NEGOTIATING MODEL IS NEEDED

The Doha Development Agenda began in November 2001 and produced few
meaningful results during its long and tortuous history. In retrospect this outcome
seems inevitable given the large number of participants, the WTO’s consensus-
based approach to decision-making, the participants’ differing levels of economic
development, and their different political and economic systems and goals.
Economic crises, challenges to globalization, and political uncertainty all under-
mined the Doha Round.

It seems unlikely that future trade rounds will be successful if past negotiating
models are employed. Consensus-based decision-making is not practicable with
164 Members at vastly different levels of development, and with different systems
of government. Setting forth broad negotiating goals in the form of a Declaration
that begin a trade round does little to establish solid individual negotiating positions
and to bridge possible differences. A new approach that goes beyond ‘diplomatic
rhetoric’ is required.

We can learn a lot from successful trade negotiations. The most successful
have in recent years been bilateral or plurilateral and have often involved free trade
agreements and bilateral investment treaties, each of which have well-understood
objectives and a limited number of participants. The only multilateral agreement to
have been reached since the Uruguay Round was the largely non-confrontational
Doha Round Trade Facilitation Agreement – an agreement with clear negotiating
objectives.

It is safe to assume that in the short – to mid-term successful trade negotiations
are likely to be plurilateral and take place among like-minded Members who share
a desire for a common outcome. This provides an indication of how future
negotiations could be structured and conducted at the WTO. Like-minded
Members would sit together to negotiate plurilateral agreements whose objectives
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are largely agreed prior to the commencement of negotiations. Parties that do not
share in the common vision would not participate in the negotiations. However,
the agreements would remain open so that they could join at a later date. Again,
the most recent example is the recently concluded Joint Initiative on Services
Domestic Regulation.48 The package approach of the single undertaking, where
nothing is agreed until everything is agreed, is no longer viable given the number
of Members and the politicization of the institution.

While the variable geometry of such an approach will fragment the WTO
membership, if the Tokyo Round experience is an indicator of future perfor-
mance, over time other Members will join successful plurilateral agreements and
the agreements will move towards multilateralism. As discussed above, this has
been the experience with the Government Procurement Agreement and the
Information Technology Agreement.49

The advantage of this steppingstone approach is that it keeps negotiations
within the WTO,50 and allows Members to join when ready to assume new
commitments. Nevertheless, it raises problematic issues concerning application of
the MFN principle that must be resolved. The alternative may be worse, con-
tinued fragmentation of the international trading system as a result of the continued
negotiation of bilateral and plurilateral trade and investment agreements largely
outside the WTO framework.

2.11 DISPUTE SETTLEMENT NEEDS TO BE IMPROVED

Finally, it is time to reflect on how the dispute settlement process can be improved.
Dispute settlement issues can be split into two categories: (1) those that relate to
ambiguity in the covered agreements, and (2) systemic issues related to the Dispute
Settlement Understanding (DSU).

With twenty-five years of experience, there is a better understanding of the
drafting weaknesses and interpretive problems implicit in several of the covered

48 In this Joint Initiative, participants will inscribe additional commitments in their respective GATS
schedules and apply them on an MFN basis. Again, we leave open the broader question of whether a
plurilateral approach should involve open or conditional MFN, and the legal implications of condi-
tional MFN.

49 Not all plurilateral negotiations have been successful, nor have they always been negotiated within the
WTO framework. For example, negotiations on the Trade in Services Agreement (TISA), originated
among a group of WTO Members but continued outside the WTO. The participants, primarily
developed and advanced developing countries with an interest in the financial services sector,
accounted for more than 60% of global services trade. TISA would have applied a negative-list
approach. The participants halted the TISA negotiations, in part due to growing opposition once
Wikileaks released TISA draft texts.

50 Free trade agreements and customs union fall within the Art. XXIV review process, but this remains
essentially meaningless given the record of the WTO Committee on Regional Trade Agreements.
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agreements. Examples of interpretative problems include zeroing in antidumping
cases (the single most litigated issue in the Dispute Settlement system);51 unfore-
seen developments (Safeguards Agreement); the definition of ‘non-discrimination’
and ‘technical regulation’ (TBT Agreement); and Appellate Body acceptance of
amicus submissions (Dispute Settlement Understanding).

It is not surprising that negotiators of trade agreements patch up differences by
negotiating ambiguous provisions designed to reach a consensus – leaving panels
and the Appellate Body to interpret the ambiguity when a dispute arises. Although
the Appellate Body has spoken on each of the above issues, these are the type of
questions that Members should resolve through amendment of the agreements.
Failing that, Members should negotiate authoritative interpretations (admittedly
unlikely now given the WTO’s consensus approach to decision-making).

Addressing systemic issues arising from the DSU will also be difficult given the
consensus practice. These issues include: the slowness of the dispute settlement
process, the difficulty panels and the Appellate Body face meeting the tight dead-
lines mandated by the Dispute Settlement Understanding,52 ridiculously long
submissions and panel and Appellate Body reports,53 unevenness with respect to
the quality of panelists and Appellate Body members (which gives the Secretariat
greater influence), an enforcement mechanism that often punishes consumers in
the complaining country, hearings behind closed doors (which deprive the dispute
settlement process of transparency and legitimacy),54 consensus appointment of
Appellate Body members, the ability to block the second term of Appellate Body
members, and WTO practice to allow the United States, the European Union, and

51 The United States has claimed that in outlawing the US practice of ‘zeroing’, a mathematical
technique that results in inflated dumping margins, the Appellate Body has been going beyond its
mandate, which is simply to interpret the WTO Agreements, and instead has been creating new rights
and obligations. The US position is that zeroing is legitimate as it is not expressly prohibited by the
Agreement. The Appellate Body’s careful analysis of the relevant language of the Agreement, includ-
ing the requirement that the price comparison be ‘fair’, led to its conclusion that zeroing was
impermissible. The prevailing side in WTO dispute settlement is likely to view the decision as
‘interpreting’ the covered agreements; the losing side is likely to argue that the Appellate Body
imposed new rights and obligations.

52 This is not surprising given the volume and complexity of many of the cases, e.g., the series of Large
Civil Aircraft subsidies cases involving Airbus and Boeing. In the first phases of the two cases the Panel
and Appellate Body decisions took up well over 2000 pages.

53 See note 52
54 The United States Trade Representative (USTR) requests that the WTO hearings in which it

participates be open to public observation and requires that US FTAs make dispute settlement open
to public observation, https://ustr.gov/issue-areas/enforcement/opportunities-view-dispute-settle
ment-hearings (accessed 26 Aug. 2022). WTO hearings are open if the parties agree. In 2019 the
USTR noted that Australia, Canada, Chinese Taipei, the European Union, Japan, New Zealand, and
Norway support greater transparency, e.g., open hearings and public submission, but that China, India,
Indonesia, Korea, Mexico, Russia, Turkey, and Vietnam have obstructed efforts to provide greater
transparency, https://geneva.usmission.gov/2019/07/24/statements-delivered-by-ambassador-dennis-
shea-wto-general-council-meeting-geneva-july-24-2019/ (accessed 26 Aug. 2022).
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now China to always have a seat on the Appellate Body – which may diminish the
legitimacy of the Appellate Body among other Members (but helps to retain
support among the important Members that have a seat). Although the DSU has
functioned well in a challenging environment (with a few exceptions), Members
may need to address some of these issues to bring the United States back on board
and to restore confidence in the system.

Finally, there is a need to incorporate a system of sanctions for repeated
violation of the WTO Agreements. This is particularly true when State Trading
Enterprises (STEs) benefit from violations of the Agreement on Subsidies and
Countervailing Measures and the Agreement on Trade-related Aspects of
Intellectual Property Rights – each of which may yield unfair advantages to
STEs. While WTO Members are unlikely to ever agree that the WTO dispute
settlement system should award financial compensation, consideration could be
given to suspension of a Member’s right of recourse to the WTO dispute settle-
ment system, as well as suspension of the Member’s right to raise specific trade
concerns in WTO committee meetings.

The above issues will be difficult to resolve if the consensus system holds sway.
Nevertheless, it is time to consider how to make the dispute settlement system
more efficient so that it furthers legitimate expectations and the rule of law.
Already we see the European Union and a large handful of trading countries
adopting a plurilateral approach to dispute settlement. The Multi-Party Interim
Appeal Arbitration Arrangement (MPIA), set up as a stopgap measure pending
possible resuscitation of the Appellate Body, is not a solution to the woes of the
WTO dispute settlement system, but it evidences the plurilateral drift of Members
dissatisfied with the failure of the multilateral consensus-based regime.

2.12 CONCLUSION

This purpose of this article is to stir debate. Many of the ideas presented are
provocative and are unlikely to ever achieve a WTO consensus. Perhaps they
may eventually find a home in bilateral, regional and plurilateral agreements – or
plurilaterally within the WTO if MFN obstacles can be overcome.

One common theme that runs throughout this article is that the existing
international trade architecture is increasingly ill-suited to the twenty-first century.
Many services resemble goods. Many goods incorporate services that if traded
separately would usually cross borders duty free. Industrial goods are subjected to
tariffs based on the last substantial transformation (usually assembly) even though
most of the value added is in the form of pricey components from many Members
delivered through global supply chains. Consensus rules are impracticable with 164
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Members – and other alternatives, such as weighted voting, are unlikely to be
accepted or acceptable in a trade regime historically based on consensus.

A second theme running through this article is that the trade regime is doing
little to address unfair competition. Retail prices almost never reflect externalities
such as air and water pollution, or greenhouse gases released in production
processes. Trade occurs across an unlevel playing field to the extent that many
producers flout existing labour conventions and human rights norms. Anti-dump-
ing duties are applied for protectionist purposes and not in response to predatory
pricing. Subsidies rules need intelligent reform. State owned enterprises are ben-
efitting from unfair subsidies and other state-accorded advantages. Fishing fleets
and fossil fuel producers benefit from subsidies leading to pernicious environmental
effects. Wealthy Members continue to masquerade as developing countries thereby
undermining the legitimacy of the trading system is some peoples’ eyes.

The two themes are intertwined to the extent that investment, competition,
labour, human rights, and environmental law are largely absent from the WTO
regime’s architecture and their absence affects how Members compete. Just as the
Uruguay Round brought services and intellectually property protection into the
international trade regime, there is a need to reflect on how these missing areas of
public international law can be better addressed in our globalized world. The
failure to address these problems fuels, in part, western anti-globalization
sentiment.

Charles Dudley Warner once said that ‘Everybody complains about the
weather, but nobody does anything about it’. It is certainly easy to complain
about the WTO Agreement, but now it is time for WTO Members (our govern-
ments) to act. While a multilateral approach would be preferable, given the
divisions in the world and among WTO Members, we expect that in the short
term many trade issues will be addressed plurilaterally. One can only hope that
WTO Members learn from the Tokyo Round experience, and either view
plurilateral agreements as a steppingstone towards universality – provided they
can overcome MFN issues, or (less likely) eventually multilateralize the plurilateral
agreements that prove successful.
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