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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

 

 
 JEANYNE JAMES, ROBIN COLBERT, 

WENDELL CARPENTER, JANE 

DREVO, SAM DREVO, BROOKE EDGE 

AND BILL EDGE, SR., LORI FOWLER, 

IRIS HAMPTON, JAMES HOLLAND, 

RACHELLE MCMASTER, KRISTINA 

MONTOYA, NORTHWEST RIVER 

GUIDES, LLC, JEREMY SIGEL, 

SHARIENE STOCKTON and KEVIN 

STOCKTON, individually and on behalf 

of all others similarly situated,  
 

  Plaintiffs, 

 

 v. 

 

 
PACIFICORP, an Oregon corporation; and 

PACIFIC POWER, an Oregon registered 

electric utility and assumed business name 

of PACIFICORP  
 

 

  Defendants. 

 

   

Case No. 20CV33885 

 

 
 

OPINION AND ORDER DENYING 

DEFENDANTS’ MOTION TO TRANSFER 

VENUE AND MOTION TO STRIKE CLASS 

ALLEGATIONS, AND GRANTING, IN 

PART, DENYING IN PART, DEFENDANTS’ 

MOTION TO DISMISS 
 

 

  

 The matter before the court is defendants Pacificorp and Pacific Power’s Motion to 

Transfer Venue, Motion to Strike Class Allegations, and Motion(s) to Dismiss.  The court held a 

hearing on April 2, 2021.  Attorney Matthew Preusch appeared and argued on behalf of 

plaintiffs.  Attorneys Alison Plessman and Douglas Dixon appeared and argued on behalf of 

defendants.  The court considered the pleadings, briefs, and arguments submitted to the court.  

For the reasons below, defendants’ motion to transfer venue and motion to strike class 

allegations are denied, and their motions to dismiss are granted in part, and denied in part. 
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OPINION 

I. Introduction. 

 This class action arises from wildfires during the 2020 Labor Day weekend.  Plaintiffs 

allege that defendants caused the fires, and seek up to $600,000,000 for damages to their real and 

personal property.  (11/02/2020 Amended Class Action Compl (“Compl”) at 65.)  Defendants 

filed multiple motions against plaintiffs’ amended complaint.  The court addresses each motion 

below.    

II. Defendants’ Motion to Transfer Venue. 

 Pursuant to ORS 14.040, defendants move to sever plaintiffs’ claims and transfer them to 

the following counties: Linn, Marion, Lincoln, and Clackamas.  (Mot at 7.)  Defendants contend 

that plaintiffs’ requested damages center on property damages and the gravamen of their class 

action rest on “injuries to real property,” under ORS 14.040.  (Id. at 8.)  They argue, as a result, 

the action may only proceed in the “county in which” such real property is located pursuant to 

ORS 14.040, and ORS 14.080 is inapplicable.  (Mot at 9; Reply at 2.)  In sum, defendants 

contend that because they satisfy the other necessary prerequisites for a motion to transfer, 

transfer is mandatory under ORS 14.040.  (Mot at 10.) 

 Plaintiffs counter that ORS 14.080 is the correct venue statute for this class action (not 

ORS 14.040) “because [p]laintiffs bring claims for damages for both personal and real property –

claims that are not ‘purely local.’”  (Opp at 5.)  Plaintiffs argue that because this action is a 

mixed action of both local and transitory claims, there is not a specifically applicable venue rule 

and it is, thus, categorized as “all other actions” under ORS 14.080.  (Id. at 5.)  Plaintiffs, 

therefore, argue that they correctly commenced this action in Multnomah County where 

defendants reside, pursuant to ORS 14.080.  (Id. at 9-10.)  Plaintiffs also argue that even if ORS 
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14.040 were the proper venue statute then, under ORCP 28, the appropriate remedy would be to 

transfer the entire case to one of the counties where the action could have been commenced 

because the actions were properly joined, not split the action into multiple counties.  (Id. at 3-4.) 

 Defendants reply that plaintiffs’ claims for money damages do not make them transitory 

because the underlying injuries are to real property, which mandates venue in the counties where 

such property is located, under ORS 14.040.  (Reply 7-8.)  Defendants further respond that even 

if the mixed action rule applies, if at least one claim is local or related to real property (e.g., 

inverse condemnation) then the entire action must be transferred.  (Id. at 10.)  Defendant also 

argue that plaintiffs’ alleged personal property losses are exclusively as a result of damage to 

their real property, and the entire action is local under California’s venue analysis that looks to 

whether the “main relief” sought by the complaint pertains to a real property right.  (Id. 10-11.)  

So, because plaintiffs’ action seeks recovery for injuries to real property, ORS 14.040 governs 

the entire action, regardless of whether plaintiff also seeks damages for personal property.  (Id. at 

11.)   

A. Legal standard. 

The venue statute under ORS 14.040 provides, in relevant part, that:  

Actions and suits for the following causes shall be commenced and tried in the county in 

which the subject of the action or suit, or some part thereof, is situated: (1) Actions for 

the recovery of real property, or an estate or interest therein, or for injuries to real 

property.  ORS § 14.040.  (Emphasis added). 

ORS 14.080 provides, in relevant part, that:  

(1) All other actions shall be commenced in the county in which the defendants, or one of 

them, reside at the commencement of the action or in the county where the cause of 

action arose. A party resident of more than one county shall be deemed a resident of each 

such county. If none of the defendants reside in this state the action may be commenced 

in any county. 



 

ORDER DENYING DEFENDANTS’ MOTION TO TRANSFER VENUE AND MOTION TO STRIKE CLASS 

ALLEGATIONS, AND GRANTING, IN PART, DENYING, IN PART DEFENDANTS’ MOTION TO DISMISS   
                                 Page 4 of 24 
 

(2) For purposes of this section, a corporation incorporated under the laws of this state, a 

limited partnership or a foreign corporation authorized to do business in this state shall be 

deemed to be a resident of any county where the corporation or limited partnership 

conducts regular, sustained business activity or has an office for the transaction of 

business or where any agent authorized to receive process resides. A foreign corporation 

or foreign limited partnership not authorized to transact business in this state shall be 

deemed not to be a resident of any county in this state.  ORS § 14.080.  (Emphasis 

added). 

B. Legal analysis. 

 The parties’ arguments present an issue of statutory construction, which the court 

resolves by applying the familiar principles set out in PGE v. Bureau of Labor and 

Industries, 317 Or 606 (1993), and State v. Gaines, 346 Or 160 (2009).  Kohring v. Ballard, 355 

Or 297, 303 (2014).  In accordance with those interpretive principles, the court seeks the 

meaning of the disputed phrase that the legislature most likely intended when it adopted ORS 

14.040 by examining the text of the statute in context, along with any relevant legislative history, 

and, if necessary, pertinent canons of construction.  Id. (citation omitted).  

i. Textual analysis. 

 The parties’ dispute centers on whether plaintiffs’ claims constitute “injuries to real 

property” under ORS 14.040.  The text does not define that phrase.  Turning to dictionary 

definitions, the relevant terms are defined as follows:  

(1) injury – “[t]he violation of another’s legal right, for which the law provides a remedy; 

a wrong or injustice.”  

(2) real property – “[l]and and anything growing on, attached to, or erected on it, 

excluding anything that may be severed without injury to the land * *  * ‘[r]eal estate — 

or, to use the more formal term, real property — means primarily land, and everything 

which is naturally a part of the land, or is more or less permanently added to it. Trees, 

mineral deposits, gas and oil wells are all classed as real property so long as they remain 

a part of the land, but if the trees are cut down or the minerals extracted they cease to be 

real property and become personalty.  Buildings and improvements of all kinds, which 

are permanent additions to the land upon which they stand, are a part of the real estate.’”  

Black’s Law Dictionary (11th ed. 2019).   



 

ORDER DENYING DEFENDANTS’ MOTION TO TRANSFER VENUE AND MOTION TO STRIKE CLASS 

ALLEGATIONS, AND GRANTING, IN PART, DENYING, IN PART DEFENDANTS’ MOTION TO DISMISS   
                                 Page 5 of 24 
 

 Of note, the term “personal property” is defined as “[a]ny movable or intangible thing 

that is subject to ownership and not classified as real property.”  Id.  The context of ORS 14.040 

also identifies other actions that must be brought and tried in the county in which the subject (or 

some part) of the suit is located, including (i) recovery of real property or an estate or interest 

therein, (ii) distrained (seized) personal property, (iii) partition of real property, (iv) foreclosure 

upon real property, and (v) adverse claims, estate, or interest in real property.  ORS 14.040 (1)-

(5). 

ii. Legislative history – general background of early venue statutes. 

 Modern venue rules are predominantly statutory, but they derive from early common-law 

principles.  Kohring v. Ballard, 355 Or 297, 307 (2014) (citation omitted).  At common law, 

courts distinguished between “local” actions, usually those involving real property, and 

“transitory” actions, usually involving disputes over goods and chattels.  Id. (citation omitted).  

Common-law courts required local actions to be tried where the property was located, while 

transitory actions could be “laid” anywhere that personal jurisdiction over the defendant could be 

obtained.  Id.  Oregon’s first venue statute was patterned after that tradition.  Id.  Actions for the 

recovery of property were to be tried “in the county in which the subject of the action or some 

part thereof is situated.” Id. (citation omitted).  In other, transitory, cases, the action was to be 

tried where the defendant resided or could otherwise be found * * * .  Id.  The purpose of venue 

statutes has always been to ensure fairness to defendants by preventing them from being haled 

into court in counties where they have little or no connection.  Id. at 309. 

iii. Case law and legal authorities.  

 In general, [v]arious actions involving injury to real property, such as trespass and 

slander of title, are local in nature, required to be brought where the land lies, whereas other 
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actions are transitory.  92A CJS Venue § 26.  Actions for destruction of, or damage to, buildings 

is an “injury to the land” within the statutes requiring the venue of such actions to be laid where 

the property is situated.  Id.  However, if the plaintiffs’ right in the damaged property is a right to 

it as personalty, an action for damages thereto is not within the requirement of the rule.  Id.  For 

example, cutting timber or taking stumps constitutes injury to real estate, and those actions must 

be brought where the land lies, not elsewhere.  Id.  On the other hand, if the action is merely for 

the value of the timber taken, it need not be brought in the county wherein the land was situated.  

Id.   

 Oregon case law construing what actions are “injuries to real property” within the context 

of ORS 14.040 is sparse.  In State v. Goodwin, the Oregon Supreme Court, in a mandamus 

proceeding, held that an action for inverse condemnation was one for “injuries to land” for the 

purpose of determining venue.  State By & Through State Highway Comm’n v. Goodwin, 208 Or 

514, 515 (1956).  In the underlying court, plaintiffs brought an action against the state for inverse 

condemnation in Curry County.  Id.  Plaintiffs alleged that the state took possession of a portion 

of their land, built roads and a bridge on their land, among other wrongdoing, which constituted 

a taking.  Id.  Plaintiffs sought just compensation for the taking.  Id.  The state argued that the 

action was not for “injuries to land” under ORS 14.040 because a trespass action is not 

maintainable against the state and plaintiffs sought damages for the taking.  Id. at 516.  The 

Oregon Supreme Court, however, concluded that “this action is purely local” and “the statute 

fixing venue in actions for injuries to real property controls[,]” i.e., ORS 14.040.  In arriving at 

this conclusion, the Supreme Court considered cases in other jurisdictions and specifically noted 

that California’s venue statute is identical for the circumstances of their case.  Id.; see also Cal 

Civ Proc Code § 392.  



 

ORDER DENYING DEFENDANTS’ MOTION TO TRANSFER VENUE AND MOTION TO STRIKE CLASS 

ALLEGATIONS, AND GRANTING, IN PART, DENYING, IN PART DEFENDANTS’ MOTION TO DISMISS   
                                 Page 7 of 24 
 

 The parties disagree about the application of Goodwin and ORS 14.040 to the causes of 

action in this case, and the distinction of local, transitory, or mixed actions.  The Oregon cases 

that address whether a cause of action is local or transitory are limited.  The parties did not 

submit (and the court is unaware of) any Oregon cases that directly analyze which venue statute 

applies in a case with multiple claims that may be both local and transitory, or that seeks two 

distinct types of relief, one local and one transitory.  The Court of Appeal, Sixth District, 

California considered these issues, and was particularly concerned with the provision in section 

392 fixing venue “for injuries to real property.”  Found. Engineers, Inc. v. Superior Ct., 19 Cal 

App 4th 104, 108–09 (1993).  The California Court of Appeal described two different 

approaches to analyzing the foregoing issues: 

One approach to fixing venue in an action involving multiple causes of action is to 

determine the essence of the action.  What is its “nature?”  What is its “subject-matter?” 

What is “the main relief sought?”  This approach ascertains the essential character of the 

action to establish venue.   

Another approach to fixing venue is to disregard local causes of action when joined to 

personal or transitory causes of action * * * [noting] a “general spirit and policy of the 

statute ... to give to the defendant the right of having all personal actions against him tried 

in the county of his residence.”  When a plaintiff joins local and transitory causes of 

action, venue follows the transitory cause of action.  Id. (internal citations omitted); see 

also 3 Witkin, Cal. Proc. 5th Actions § 884 (2020) (explaining, in sum, that if plaintiff 

joins a local with a transitory cause of action, the conventional rule is that the transitory 

cause controls the venue.)   

 California courts will apply the special venue rule set forth in section 392(a) when the 

main relief sought by the complaint pertains to a real property right, and thus is considered local 

in nature, notwithstanding an incidental demand for personal relief.  Dow AgroSciences LLC v. 

Superior Ct., 16 Cal App 5th 1067, 1078 (2017) (citation omitted).  On the other hand, if the 

main relief requested is personal, fraud damages as an example, and a real property right is only 

incidentally involved such that it does not change the transitory character of the action, the 

section 392(a) exception will not be applied. Id. (citation omitted).  
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iv. Application. 

 Here, plaintiffs claim the following causes of action (1) negligence, (2) gross negligence, 

(3) private nuisance, (4) public nuisance, (5) trespass, (6) inverse condemnation, and (7) 

accounting/injunction.  (Compl ¶¶ 199-258.)  The subject matter of plaintiffs’ first and second 

causes of action are defendants’ alleged negligence and gross negligence for allegedly failing to 

reasonably inspect their power lines, clear vegetation around power line infrastructure, de-

energize power lines, and other conduct related to their policies, procedures and operations.  (Id. 

¶ 200, 210.)  Plaintiffs also allege that defendants failed to furnish adequate and safe service, 

equipment, and facilities, in violation of various statutes and administrative rules.  (Id. ¶ 203-07, 

210.)  Plaintiffs claim relief for “harm to their real and personal property.”  (Id. ¶ 201-02, 208, 

211.)   

 The subject matter of plaintiffs’ third and fourth causes of action for private and public 

nuisance include defendants’ alleged failure to de-energize their power lines and operate or 

maintain their power line infrastructure creating a risk of fires that unreasonably interfered with 

plaintiffs use and enjoyment of their real and personal property.  (Compl ¶¶ 214-19, 223-26.)  

Plaintiffs seek relief for destruction of, damage to, loss of use, and diminution in value of their 

real and personal property. (Id. ¶ 219, 226.) 

 The subject matter and relief sought for plaintiffs’ seventh cause of action (injunction) 

include enjoining defendants from leaving their power lines energized during specified 

conditions, ordering defendants to use certain tools and technologies in their business, and 

requiring that defendants comply with certain alleged statutory obligations.  (Compl ¶¶ 254-56.)  

Plaintiffs also seek an accounting for the amount of damages for their first, second, third, fourth, 

and fifth causes of action.  (Id. ¶ 257.) 
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 In the court’s view, considering the main relief rule, plaintiffs first, second, third, fourth, 

and seventh causes of action are transitory actions.  Those actions focus on defendants’ conduct 

regarding their powerlines, powerline infrastructure, and business operations.  See 3 Witkin, Cal 

Proc 5th Actions § 788 (explaining that where the main relief relates to rights in real property, 

the fundamental character of the action is local, providing examples where the main relief was: 

possession of land, reconveyance of title to realty, or reformation of deed of trust; and noting 

authority that recognized the issue could be resolved by “classifying the action as local if title to 

real estate is the focus of trial and transitory if the inquiry deals primarily with financial 

obligations or personal relationships.”).  Plus, plaintiffs seek relief for damages to both real and 

personal property, their relief is solely for money damages, and, if proven, would be satisfied 

with a judgment and money award.  See 92A CJS Venue § 5  (explaining that “actions for the 

recovery of money judgments are transitory whether sounding in contract or in tort[,] [t]he fact 

that rights to real property may be incidentally affected by the judgment ordinarily does not 

make the action local, where such a right depends on the outcome of a controversy concerning a 

personal obligation of the defendant and the judgment rendered thereon would be one to enforce 

such an obligation.”); see also Radio K-Dan, Inc. v. Superior Ct. for Los Angeles Cty., 229 Cal 

App 2d 544, 548 (Ct App 1964) (recognizing that “[a]n action must be wholly local in its nature 

to require it to be brought in the county wherein is situated the property which is the subject 

matter of the action[,] [s]ection 392 does not apply where the subject matter of the action 

involves both real and personal property and is essentially transitory.”); see also 3 Witkin, Cal 

Proc 5th Actions § 882 (2020) (observing that “[i]t is only when real estate alone is the subject-

matter of the action that the provisions of section 392 can be invoked against a defendant who 

resides in a county different from that in which the land is situated.).   
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 In addition, the court’s conclusion is consistent with ORS 14.040 as a whole and the plain 

and ordinary meaning of “injuries to real property,” which excludes anything that may be 

severed without injury to the land, i.e., personal property, from the definition of real property.  

Black’s Law Dictionary (11th ed. 2019); see also Osburn v. Pace, 55 Or App 492, 495 (1982) 

(citing Dippold v. Cathlamet Timber Co., 98 Or 183, 193-94 (1920), and recognizing Dippold 

implied that a verdict for damages to personal property situated outside the state may be valid 

[plaintiff in Dippold sought damages for a mill destroyed by fire, as well as outbuildings, a 

donkey engine, and cut cedar timber]); cf Las Animas & San Joaquin Land Co. v. Fatjo, 9 Cal 

App 318, 321 (Cal Ct App 1908) (concluding that plaintiff’s action against defendant for 

negligently setting fire to plaintiff’s house and barn arises from an injury to real property and 

venue was mandated in the county in which the land was located under section 392 [but, plaintiff 

in that case did not seek relief for damages to personal property].). 

 Moreover, plaintiffs’ causes of action do not seek rights in real property.  See 92A CJS 

Venue § 25 (explaining that “an action for damage to real estate in which the title is not directly 

drawn into question may be a transitory, rather than a local, one * * * [u]nder the rule fixing the 

venue of actions for injuries to real property * * * in order to permit the application of a statute 

relating to actions for ‘damages to land,’ the action must be one relating to an injury to the 

possession or to the freehold or estate; such a statute does not apply to an action for profits lost 

by being excluded from land, where there was no injury to the possession, freehold, or estate.”).  

Based on the foregoing, the court concludes that venue for plaintiffs’ first, second, third, fourth, 

and seventh causes of action is governed by ORS 14.080. 

 Conversely, plaintiffs fifth and sixth causes of action are local.  The subject matter of 

plaintiffs’ fifth cause of action for trespass is defendants allegedly causing or allowing fires and 
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flames to enter, damage, destroy, or otherwise trespass on plaintiffs’ real and personal property.  

(Compl ¶¶ 233-36.)  Plaintiffs seek money damages for harm to their real and personal property, 

as well as damage to their trees, timber, or shrubs on their property.  (Id. ¶¶ 237-39.)  The subject 

matter of plaintiffs’ sixth claim for inverse condemnation is defendants allegedly causing fires 

that took, damaged, or destroyed plaintiffs’ real and personal property without just 

compensation, in violation of the Oregon Constitution, Article I, Section 18 and Article XI, 

Section 4.  (Compl ¶¶ 241-248.)  Plaintiffs seek money damages.  (Id. ¶ 251.)  The essence of 

plaintiffs’ fifth and sixth claims shifts to the burning of defendants’ real (and personal) property, 

trees, timber, and shrubs, and away from defendants alleged negligent or reckless conduct 

regarding their power lines and operations in the other causes of action.  It is arguable whether 

plaintiffs’ relief for damages for both real and personal property should classify these actions as 

transitory, but the court finds that plaintiffs’ fifth and sixth causes of action, as a whole, appear to 

be more local actions than not.  See Montesano Lumber & Mfg. Co. v. Portland Iron Works, 78 

Or 53, 62–63 (1915) (observing that “[i]t is the almost universal holding in this country that an 

action for trespass on real property is local, and can be maintained only in the state or county 

where the injury occurred, and that a court foreign to the place of injury is without jurisdiction to 

determine such a controversy.”); see State v. Goodwin, 208 Or at 520 (concluding that an inverse 

condemnation action [seeking just compensation for a taking related solely to real property, not 

personal property] was “purely local * * * and that the statute fixing venue in actions for injuries 

to real property controls.”).  

 This court finds that the second approach described in Found. Engineers, Inc. – in which 

venue follows the transitory causes of action when the action joins local and transitory causes of 

action is the more appropriate approach to follow under the circumstances of this cases.  Found. 

Engineers, Inc., 19 Cal App 4th at108–09 (1993) (internal citations omitted); see also 3 Witkin, 
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Cal Proc 5th Actions § 884 (2020).  Otherwise, a plaintiff could easily defeat a defendant’s right 

to venue where they reside (within the meaning of ORS 14.080) by adding a local cause of action 

to the complaint.  See Kohring, 355 Or at 309 (providing that the purpose of venue statutes has 

always been to ensure fairness to defendants by preventing them from being haled into court in 

counties where they have little or no connection.); see also Rutter Group Prac. Guide Fed. Civ. 

Proc. Before Trial (Nat Ed.) Ch. 4-G ¶ 4:405 (providing that under federal law “[t]he ‘local 

action’ venue rule is no longer valid: ‘[T]he proper venue for a civil action shall be determined 

without regard to whether the action is local or transitory in nature[,]” citing 28 USC 

1391(a)(2).).  This approach also provides a clearer path to the correct venue at the outset of 

cases, and reduces the likelihood of inconsistent interpretations of the main relief rule.  Because 

the court, in this dispute, has already determined that plaintiffs’ class action contains both local 

and transitory causes of action, the court concludes that ORS 14.080 controls and plaintiffs 

properly commenced their class action in this court.  See Smith v. Smith, 88 Cal 572, 576 (1891) 

(providing that if plaintiff’s complaint joins personal and local actions the action becomes one of 

those “other cases” provided for in section 395, which the defendant is entitled to have tried in 

the county of his residence.); see Radio K-Dan, Inc., 229 Cal App 2d at 548 (recognizing that 

“[a]n action must be wholly local in its nature to require it to be brought in the county wherein is 

situated the property which is the subject matter of the action[,] [s]ection 392 does not apply 

where the subject matter of the action involves both real and personal property and is essentially 

transitory.”). 

 In the alternative, to the extent the main relief rule should control, the court concludes 

that the action is transitory because, in sum, plaintiffs complaint: (i) centers on defendants 

alleged conduct in failing to de-energize power lines, operate or maintain their power line 

infrastructure, and their business operations, (ii) seeks relief for both real and personal property, 
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(iii) does not seek rights in real property, and if proven, judgment would not convert any 

possessory interest in real property, and (v) the transitory actions are not dependent on the local 

actions.  See Smith, 88 Cal at 576 (1891); see Radio K-Dan, Inc., 229 Cal App 2d at 548; see 

also 3 Witkin, Cal. Proc. 5th Actions § 883 (stating that the modern approach to most mixed-

actions “stresses the basic right to residence venue as the solution.”).  In sum, the court 

concludes that under either approach described in Found. Engineers, Inc., plaintiffs’ class action 

falls within the category of “all other actions” under ORS 14.080, and venue is proper in 

Multnomah County Circuit Court, where defendants are residents within the meaning of ORS 

14.080(2). 

 Based on the above, the court denies defendants’ motion to transfer venue. 

III. Defendants’ Motion to Strike Class Allegations. 

 Defendants move to strike plaintiffs’ proposed class definition on the grounds that it 

creates an improper fail-safe class justifying dismissal, pursuant to ORCP 32 E(4).  (Mot at 11.)  

More specifically, defendants contend that because plaintiffs’ proposed class goes to the merits 

of liability and would require individualized mini-hearings at certification for each class member 

into those issues (i.e., causation and damages), the class is an improper fail-safe class and should 

be stricken.  (Id. at 13.) 

 Plaintiffs respond that the court should decline to consider the fail-safe class issue before 

the plaintiffs’ request class certification and the court can engage in fact finding on the issue of 

certification under ORCP 32 C, and after the benefit of discovery.  (Opp at 11.)  Plaintiffs state, 

after discovery, they may choose to create subordinate subclasses for each fire, to allow many of 

the key liability issues to be decided fire-by-fire, rather than victim-by-victim, pursuant to ORCP 

32 C(1), G, and ORCP 23 A.  (Id. at 15.)  Plaintiffs also argue that defendants’ motion to strike 
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should be denied because the class definition is not a sham, frivolous, irrelevant, or redundant 

allegation within the meaning of ORCP 21 E.  (Id. at 11.) 

 A “fail-safe” class [is] one that is defined so that whether a person qualifies as a member 

depends on whether the person has a valid claim.  Messner v. Northshore Univ. HealthSystem, 

669 F.3d 802, 825 (7th Cir. 2012).  Some courts view such a class definition as improper because 

a class member either wins or, by virtue of losing, is defined out of the class and is therefore not 

bound by the judgment.  Id.  Despite all of these concerns, many courts have held that class 

definitions referencing the merits of the case are not necessarily problematic.  1 Newberg on 

Class Actions § 3:6 (5th ed).  Those courts have recognized that a motion for class certification 

requires a rigorous analysis and “the class determination generally involves considerations that 

are ‘enmeshed in the factual and legal issues comprising the plaintiff’s cause of action.’”  3 

Newberg on Class Actions § 7:23 (5th ed).  The United State Supreme Court recognized 

“[f]requently that ‘rigorous analysis’ will entail some overlap with the merits of the plaintiff’s 

underlying claim[,] [t]hat cannot be helped.”  Id. (citing Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 

338, 351 (2011)).  The Supreme Court later clarified that; merits questions may be considered to 

the extent—but only to the extent—that they are relevant to determining whether the Rule 

23 prerequisites for class certification are satisfied.  Id.  (citing Amgen Inc. v. Connecticut Ret. 

Plans & Tr. Funds, 568 U.S. 455, 466 (2013)).  Moreover, even those courts that disapprove of 

fail-safe classes recognize that a court can simply fix the class definition instead of denying class 

certification.  Id.  Courts acknowledge that defining a class so as to avoid, on one hand, being 

over-inclusive and, on the other hand, the fail-safe problem is more of an art than a science.  

Messner, 669 F.3d at 825. 
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 Here, plaintiffs define the class as: “[a]ll Oregon citizens and entities whose real or 

personal property was harmed beginning on September 7, 2020 or later by fires in Oregon caused 

by PacifiCorp or Pacific Power.”  (Compl ¶ 182.)  This litigation is still at the pleadings stage.  

Plaintiffs have represented that after the benefit of discovery, they may create subclasses, which 

will negate some of defendants’ concerns regarding a fail-safe class.  (Opp at 15.)  The “rigorous 

analysis” and evidentiary considerations for determination of certification favors denial of 

defendants’ motion to strike the class definition.  See ORCP 32 (“the court shall determine by 

order whether and with respect to what claims or issues [the class] is to be so maintained and 

shall find the facts specially and state separately its conclusions thereon.”).  At present, there are 

disputed facts related to certification of plaintiffs’ class definition, and therefore the class 

definition cannot be resolved as a matter of law.  See (Mot at 13.) (describing inquires the court 

would have to address at certification including, but not limited to “whether the fire was ‘caused’ 

by PacifiCorp or Pacific Power and earlier noting that “[c]ausation is typically among the most 

difficult issues to prove in wildfire cases.”)  Moreover, even the authority upon which defendants 

rely provides that if the class definition is a fail-safe class, the remedy is not to strike the 

definition, but rather revise the definition.  See Messner, 669 F.3d at 825 (7th Cir. 2012) 

(observing that “[e]ither problem [of over-inclusive or fail-safe class definitions] can and often 

should be solved by refining the class definition rather than by flatly denying class certification 

on that basis.).  Even if this court were to agree that the class definition is problematic, given the 

complex issues involved in this case, revising the class definition solely on plaintiff’s initial 

pleadings would be too unwieldly, unfair, and inefficient.  Accordingly, the court concludes that, 

under the circumstances of this case, it is premature to adjudicate whether or not plaintiffs’ initial 

class definition creates an improper fail-safe class, to the extent that is an appropriate 

consideration under Oregon law; and, therefore, denies defendants’ motion to strike based on 
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those grounds.  See Pearson v. Philip Morris, Inc., 358 Or 88, 107–08 (2015) (recognizing that 

“[a]lthough a class certification decision is not a trial of the merits, the issues that must be 

resolved for the class certification determination frequently overlap with the merits of a 

plaintiffs’ class claim[.]”) (citations omitted).    

 Defendants also move to strike plaintiffs’ proposed class of all Oregon citizens on the 

basis that, as constituted, no county in the state would be proper venue under ORS 14.040.  (Mot 

at 14.)  The court denies defendants’ motion to strike based on purported venue limitations under 

ORS 14.040 for the same reasons the court denied defendants’ motion to transfer venue above. 

 Based on the above, the court denies defendants’ motion to strike. 

IV. Defendants’ Motion to Dismiss. 

 Defendants move to dismiss plaintiffs’ fourth cause of action (public nuisance), fifth 

cause of action (trespass), sixth cause of action (inverse condemnation), as well as certain 

remedies.  (Mot at 15.)  The court will consider each issue in the order the parties’ addressed 

them.  

A. Inverse condemnation.   

 Defendants first argue that plaintiffs’ inverse condemnation fails because this claim can 

only be brought against a government defendant and PacifiCorp defendants are private entities.  

(Mot at 16.)  Additionally, defendants argue that plaintiffs’ allegation – that defendants are 

entities with the power of condemnation and thus public entities – is insufficient because it is not 

an element of an inverse condemnation claim.  (Id. at 17.)  Plaintiffs respond that their claim for 

inverse condemnation is based on Article 1, Section 18 and Article XI, Section 4.  Plaintiffs list 

several cases that they contend allow an inverse condemnation theory against a private entity, 
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under Article XI, Section 4.  (Opp at 20.)  Plaintiffs also point out that California cases have 

permitted inverse condemnation cases against utilities that caused wildfires.  (Id. at 19.)  

Plaintiffs also respond that “the government” is not an element of an inverse condemnation claim 

under Article 1, Section 18, but rather the government was simply the party responsible for the 

takings at issue in Dunn and Vokoun.  (Id. at 20-21.)  Defendants reply that plaintiffs failed to 

allege that defendants were a corporation “under authority of law” under Article XI, Section 4.  

(Reply at 21.) 

 Article I, section 18, provides, in part: “[p]rivate property shall not be taken for public 

use * * * without just compensation[.]”  Dunn v. City of Milwaukie, 355 Or 339, 341 (2014).  

The text of Article I, Section 18 is silent on whether a claim for condemnation or inverse 

condemnation must be brought against only the government, as opposed to a corporation doing 

business as a public utility, like defendants.  The parties have not submitted any enactment 

history for the constitutional provisions at issue.  However, none of the cases upon which 

plaintiffs rely involved circumstances in which an Oregon court applied Article I, Section 18 

against a corporation or public utility in an inverse condemnation action.  A “taking” of property 

is a shorthand description for an exercise of the government’s power of eminent domain, which 

is the power of the sovereign to take property for “public use” without the property owner’s 

consent.  Dunn, 355 Or at 346 (emphasis added).  When Oregon cases examine inverse 

condemnation claims under Article I, Section 18, they overwhelmingly arise out of a 

“government” taking.  See eg Vokoun v. City of Lake Oswego, 335 Or 19, 26 (2002) (stating 

“[a]n action against the government to recover the value of private property that the government 

has taken without first filing condemnation proceedings is referred to as an action for “inverse 

condemnation.”); see Dunn, 355 Or at 347 (explaining that Article I, section 18, is not the source 
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of the state’s eminent domain power, instead * * * it states a familiar limitation on the state’s 

power of eminent domain, which is an inherent attribute of sovereignty.) (emphasis added).   

 On the other hand, Article XI, Section 4, provides “[n]o person’s property shall be taken 

by any corporation under authority of law, without compensation being first made, or secured in 

such manner as may be prescribed by law.”  Or Const art XI, § 4.  The plain language of this 

constitutional provision and several Oregon cases relied upon by plaintiffs support a claim for 

inverse condemnation against any corporation acting under authority of law.  See (Opp 19-20); 

see also City of Keizer v. Lake Labish Water Control Dist., 185 Or App 425, 441 (2002) 

(explaining that [Article XI,] Section 4 then and now prescribes that ‘corporations’ may not take 

property under authority of law (by eminent domain) without compensation being first made or 

secured. This ‘authority of law’ could be and was extended both to municipal corporations and 

to business enterprises such as railroad or utility companies. * * *).  Under the circumstances of 

this case, the court concludes that plaintiffs’ inverse condemnation claim is controlled by Article 

XI, Section 4.  See Preble v. Centennial Sch. Dist. No. 287, 298 Or App 357, 364 (2019) 

(recognizing that a principal of interpretation is “[w]hen a general statute and a specific statute 

both purport to control an area, this court considers the specific statute to take precedence over 

an inconsistent general statute related to the same subject.”).   

 With the above conclusion, plaintiffs still need to plead that the alleged taking was “by 

any corporation under authority of law.”  Or Const art XI, § 4.  Viewed in the light most 

favorable to plaintiffs, the court finds plaintiffs have sufficiently pleaded that defendants were a 

corporation acting under authority of law based on the following allegations and the reasonable 

inferences therefrom: 

• Defendant PacifiCorp is an Oregon corporation doing business as a public utility.  

(Compl ¶ 20.) 
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• Pacific Power is an assumed business name of PacifiCorp, wholly owned by PacifiCorp, 

and a registered electric utility.  (Compl ¶¶ 20, 21.)   

• Defendants are entities with the power of condemnation, including but not limited to 

under ORS Chapter 35 and the Oregon Constitution.  (Compl ¶ 244.)   

 Accordingly, defendants’ challenge to plaintiffs’ inverse condemnation under Article XI, 

Section 4 fails on these grounds.  See 29A CJS Eminent Domain § 26 (stating that “[t]he power 

to take property for public use may be delegated to private corporations, [v]arious type of 

corporations have been accorded such a privilege, including utilities * * * [h]owever, the power 

of eminent domain may not be exercised by private corporations in the absence of constitutional 

or statutory provisions conferring such power on them either in express words or by necessary 

implication.).  To the extent plaintiffs have also pleaded their inverse condemnation claim under 

Article I, Section 18, the court grants defendants’ motion to dismiss on those grounds. 

 Next, defendants contend that plaintiffs have not alleged ultimate facts showing that 

PacifiCorp defendants’ intentional acts necessarily caused plaintiffs’ damages, beyond 

conclusory allegations, and the court should dismiss their inverse condemnation claim.  (Mot 18-

19.)  Plaintiffs respond that a fact finder may infer the intent to take from governmental 

defendant’s action if the natural and ordinary consequence of that action was the substantial 

interference with property rights.  (Opp at 21.)  Plaintiffs contend they have satisfied this 

standard by pleading that defendants intentionally acted (or failed to act) in operating their power 

transmission and distribution lines in such a way that fire was the natural consequence and 

inevitable result based on the following allegations: 

• Fires caused by electric utilities during the summer windstorms are all too common. 

• Discussing power shutoff, defendants said, “[r]eally, [it] is to keep the public care and to 

prevent catastrophic wildfires. 

• Defendants said they monitor conditions and that “when key triggers are forecasted” 

defendants would shut off the power. 

• There was “extremely critical fire weather” on Labor Day.  (Opp at 22.)   
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 In Dunn, the Oregon Supreme Court concluded that plaintiffs’ proof was not sufficient to 

satisfy the natural and ordinary consequences test for an inverse condemnation claim under 

Article I, Section 18.  Dunn, 355 Or at 358.  In Dunn, the issue turned on the certainty or 

inevitably that the city’s act of hydrocleaning a sewer would cause the sewage backup into 

plaintiff’s home.  Id. at 360.  The Oregon Supreme Court found the record was insufficient 

because although the city regularly used the hydrocleaning process, sewage backups were rare 

and uncommon (a city employee testified he experienced only one backup issue in seven years), 

and no one could explain why the backup occurred.  Id. at 361.   

 This court finds that, unlike Dunn, at this stage, plaintiffs here have pleaded sufficient 

facts and inferences therefrom to support their theory that defendants’ alleged taking was 

intentional because the necessary, substantially certain, or inevitable consequence of defendants’ 

operation of their power transmission and distribution lines were fires that damaged plaintiffs’ 

real and personal property. (Compl ¶¶ 52-72, 91); see id. ¶ 72  (including, without limitation, 

allegations that defendants reported to the California PUC they had 14 utility wildfire ignitions in 

2019 alone, and 9 of the 14 fires defendants started were outside of a “High Fire Threat 

District.”); see also Dunn, 355 Or at 358–59 (recognizing that a plaintiff still must show that the 

government intentionally undertook its actions and that the inevitable result of those actions, in 

the ordinary course of events, was the invasion of the plaintiff’s property that is the basis for the 

plaintiff’s inverse condemnation claim.)  Based on the above, defendants’ motion to dismiss 

plaintiffs’ inverse condemnation claim based on insufficient allegations of intent is denied.   

 Last, defendants argue that an inverse condemnation claim requires that private property 

is “taken for public use.”  (Mot at 19.)  Defendants argue that plaintiffs failed to plead that the 

alleged taking – damage to private property caused by Labor Day fires – was intended for a 
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public use.  (Mot at 19.)  The court need not address this argument because it already dismissed 

plaintiffs’ inverse condemnation claim under Article I, Section 18.  Defendants did not contend 

that an inverse condemnation claim under Article XI, Section 4 requires that a corporate taking is 

for a public use, and the court need not address that issue here.  Accordingly, defendants’ motion 

to dismiss plaintiffs’ inverse condemnation on the grounds that they failed to plead ultimate facts 

related to a “taking for public use” is denied. 

B. Public nuisance. 

 Defendants move to dismiss plaintiffs’ fourth cause of action for public nuisance.  (Mot 

20-22.)  Defendants argue that plaintiffs claim is for intentional nuisance and requires factual 

allegations that defendants acted intentionally (i.e., with purpose or certainty of the result).  (Id. 

21.)  Defendants also argue that plaintiffs’ claim should be dismissed because they failed to 

allege which specific fires began in forestland as designated by the State Forester, or identify the 

statutory forestland at issue, with particularity.  (Mot 21-22; Reply at 28.)   

 Plaintiffs respond that they have not pleaded “intentional nuisance,” but rather 

defendants’ alleged nuisance conduct was negligent, reckless, or abnormally dangerous.  (Opp at 

24-25.)  Plaintiffs also respond that they have adequately pleaded a public nuisance claim 

pursuant to the Restatement (Second) of Torts § 821B, and a claim for public nuisance per se 

under ORS 477.064.  With respect to their claim for public nuisance per se, plaintiffs contend 

they have sufficiently alleged that the Labor Day fires burned uncontrolled on forestland, and it 

can be inferred that at least some part of the Labor Day fires burned “forestland.”  (Id. 27-28.)   

 As presented, plaintiffs claim for public nuisance is not a claim for “intentional” 

nuisance.  See (Compl ¶ 224) (alleging that “[d]efendants’ behavior was negligent, reckless, 

and/or abnormally dangerous.)  Therefore, the court denies defendants’ motion to dismiss on that 
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basis.  See Phillips Ranch, Inc. v. Banta, 273 Or 784, 790 (1975) (providing that “a nuisance is 

the invasion of plaintiff’s interest in the reasonable use and enjoyment of his land[,] [t]hat 

invasion can be caused by defendant’s conduct which is either intentional, negligent, reckless or 

ultrahazardous.”). 

 The court also denies defendants’ motion to dismiss based on plaintiffs’ failure to allege 

which specific fires began in forestland as designated by the State Forester or to identify the 

forestland at issue with specificity.  ORS 477.064 applies to “any” fire on “any” forestland in 

Oregon burning uncontrolled.  ORS 477.064.  Here, plaintiffs alleged that “[d]efendants caused 

fires on forestland in Oregon * * *.”  (Compl ¶ 225.)  The ordinary meaning of the term “any” 

does not require plaintiffs to identify the forestland with particularity at the pleadings stage.  

Additionally, plaintiffs’ allegation that the fires occurred “on forestland in Oregon” creates a 

reasonable inference that the forestland at issue falls within the statutory definition of forestland 

under ORS 477.001(9).  For the foregoing reasons, the court denies defendants’ motion to 

dismiss plaintiffs’ fourth cause of action for public nuisance.  

C. Trespass. 

 Defendants move to dismiss plaintiffs’ fifth cause of action for trespass.  Defendants 

argue that plaintiffs pleaded a claim for “intentional” trespass, therefore, they are required to 

plead defendants’ conduct was with knowledge that a trespass would occur.  (Mot 20-21.)  

Plaintiffs respond that they adequately pleaded that defendants acted negligently, recklessly, or 

intentionally in causing a fire that trespassed on plaintiffs’ property.  (Opp at 25.) 

 Under Oregon law, an incursion by fire can be a trespass on another’s property.  Koos v. 

Roth, 293 Or 670, 673 (1982) (citation omitted).  But it is not actionable unless the defendant (1) 

“intended” the incursion to occur, or (2) “knew or should have known” of its occurrence and 
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neglected to prevent it, or (3) engaged in an abnormally hazardous activity.  Id. (citations 

omitted).  Some courts have considered either the “intended” standard or the “knew or should 

have known” standard as intentional trespass.  Using the “intended” standard, intentional means 

that the acts setting in motion the invasion were done “with knowledge that a trespass would 

result” and not that the acts were done for the specific purpose of causing a trespass or injury.  

See Lunda v. Matthews, 46 Or App 701, 705 (1980).  By comparison, an intentional intrusion 

also occurs under the “knew or should have known” standard.”  See Furrer v. Talent Irr. Dist., 

258 Or 494, 513 (1970) (explaining that “[t]here was also evidence that defendant knew or had 

reason to know that the water was seeping into plaintiff’s land[,] [w]e have, then, an intentional 

intrusion.”) 

 Here, plaintiffs’ allegations are sufficient to state a claim for intentional trespass based on 

the “intended” standard and the “knew or should have known” standard.  Plaintiffs sufficiently 

alleged that defendants acted intentionally in causing or allowing flames and fire to come into 

contact with, enter, damage, destroy or otherwise trespass on their property, and knew a trespass 

would result from their actions.  (Compl ¶¶ 233, 236.)  Plaintiffs also incorporate previous 

allegations that describe defendants’ actions in leaving their powerlines energized, resulting in 

fires in this dispute, and alleging fires from past incidents that occurred due to defendants’ 

powerlines.  (Compl ¶¶ 12, 52-3, 71, 75, 100-101.)  Under the circumstances of this case, the 

sum of these allegations create an inference that defendants’ knew (i.e. with knowledge) or 

should have known that their alleged failure to deenergized their power lines or their powerline 

infrastructure would result in fires that trespass on plaintiffs’ property and damage it, within the 

standards for intentional trespass actions under Oregon law.  Koos, 293 Or at 673; Lunda, 46 Or 

App at 705; Furrer, 258 Or at 513. 
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D. Damages. 

 During oral argument, the parties confirmed that the issues raised by defendants 

regarding the remedies that plaintiffs seek is moot.  Plaintiffs confirmed that they are not seeking 

non-economic damages, and damages sought under ORS 477.089 and ORS 105.810 are in the 

alternative.  Accordingly, these issues were resolved; and, the court, therefore, denies 

defendants’ motion to dismiss on these grounds.  

 Based on the above, the court grants defendants’ motion to dismiss, in part, and denies 

defendants’ motion to dismiss, in part.  

ORDER 

 

Based on the foregoing opinion, the court HEREBY ORDERS: 

1. Defendants’ motion to transfer venue is DENIED. 

2. Defendants’ motion to strike class allegations is DENIED. 

3. Defendants’ motions to dismiss plaintiffs’ fourth cause of action (public nuisance) and 

fifth cause of action (trespass) are DENIED. 

4. Defendants’ motion to dismiss plaintiffs’ sixth cause of action (inverse condemnation) is 

GRANTED, in part, with respect to plaintiffs’ claim under Article I, Section 18, and 

DENIED, in part, with respect to plaintiffs’ claim under Article XI, Section 4. 

 

 

 _______________________________________ 

Signed: 5/10/2021 02:50 PM


