
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
LAWRENCE H. GRESS, et al.,  ) 

) 
Plaintiffs,   )  Case No. 20 C 4405 

) 
v.    ) 

)  Judge Jorge L. Alonso 
COMMONWEALTH EDISON CO.,  ) 
      ) 

Defendant.   ) 
 

ORDER 
 
 Plaintiffs’ motion [51] for appointment of interim counsel is granted in part and denied in 
part.  Plaintiffs’ motion [52] for appointment of interim counsel is denied.  The Court designates 
the Gress-Brooks-South Branch group as interim class counsel.  Interim class counsel is granted 
until January 5, 2021 to file a consolidated complaint.  Defendants are granted until February 4, 
2021 to answer or otherwise plead.  Any objections to the motion to intervene shall be filed by 
December 16, 2020. 
 

STATEMENT 
 
 On July 17, 2020, Commonwealth Edison Company (“ComEd”) entered a deferred 

prosecution agreement with the United States Attorney for the Northern District of Illinois.  In 

the agreement, ComEd agreed that the “facts alleged in the Information and described in the 

Statement of Facts are true and accurate.”  [Docket 61-1 at 3].  The statement of facts said, 

among other things, that in October 2011, the Illlinois General Assembly overrode the 

Governor’s veto to pass the Energy Infrastructure and Modernization Act (“EIMA”), which 

improved ComEd’s financial stability.  It also said that, in 2016, the General Assembly passed 

the Future Energy Jobs Act, which also was beneficial to ComEd.  The statement of facts said 

that ComEd, in order to reward the Speaker of the Illinois House of Representatives, provided 

the Speaker’s allies with jobs and contracts for which those allies did little work.  ComEd agreed 

to pay a fine of $200,000,000.00 (which was not to come from ratepayers). 
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 The deferred prosecution agreement was national news by the next day, and plaintiffs 

began filing lawsuits within weeks thereafter.  The Gress case (20-cv-4405) was filed first, on 

July 28, 2020, followed by Brooks (20-cv-4555) on August 3, 2020, Potter (20-cv-4675) on 

August 10, 2020 and South Branch (20-cv-4980) on August 24, 2020.  The first three cases seek 

to represent a class of ComEd customers, while the fourth case seeks to represent a class of 

business customers (i.e., a subset of ComEd customers).  The theory of each case is that ComEd 

(and various other defendants) violated RICO and that plaintiffs should be compensated for the 

excessive rates they paid after EIMA passed. 

 Two groups of attorneys have filed motions to be appointed interim counsel under Rule 

23(g)(3) of the Federal Rules of Civil Procedure.  That rule allows the Court to “designate 

interim counsel to act on behalf of a putative class before determining whether to certify the 

action as a class action.”  Fed.R.Civ.P. 23(g)(3).  Where, as here, a “rivalry” exists among 

competing groups of attorneys to represent a plaintiff class, designation of interim counsel is 

appropriate.  See Advisory Committee Notes to 2003 amendments to Rule 23; 1 Newberg on 

Class Actions § 3:85 (5th Ed.).  Rule 23(g)(3) does not set out a standard (nor do the Advisory 

Committee Notes) for selecting interim counsel, but most courts apply the standards of Rule 

23(g)(1) when selecting interim counsel.  See, e.g., In re Navistar Maxxforce Engines Marketing, 

Sales Practices and Product Liability Lit’n, Case No. 14-cv-10318, 2015 WL 1216318 at *1 

(N.D. Ill. March 5, 2015); Smith v. State Farm Mutual Auto. Ins. Co., 301 F.R.D. 284, 288 (N.D. 

Ill. 2014).  

 The factors a court considers under Rule 23(g)(1) are: 

(i) the work counsel has done in identifying or investigating potential claims in 
the action;  
(ii)  counsel’s experience in handling class actions, other complex litigation, and 
the types of claims asserted in the action; 
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(iii) counsel’s knowledge of the applicable law; 
(iv) the resources counsel will commit to representing the class[.] 
 

Fed.R.Civ.P. 23(g)(1)(A).  In addition, the Court “may consider any other matter pertinent to 

counsel’s ability to fairly and adequately represent the interests of the class[.]”  Fed.R.Civ.P. 

23(g)(1)(B).  The Court may also “order potential class counsel to provide information on any 

subject pertinent to the appointment and to propose terms for attorney’s fees and nontaxable 

costs.”  Fed.R.Civ.P. 23(g)(1)(C). 

 Here, the first factor does not favor either group seeking to be named interim counsel.  

This is not a case in which one group spent months or years investigating the underlying facts 

and claims only to have other groups jump on the litigation boat after the first group filed suit.  In 

this case, the United States Attorney for the Northern District of Illinois took the laboring oar 

investigating the facts underlying these claims.  All the attorneys who filed suit did so fairly 

quickly after the deferred prosecution agreement was released and all seem to have researched 

the law to ensure compliance with Rule 11.   

 The second factor (experience with class actions) favors the first group.  The first group 

[Docket 51] is made up of the attorneys who filed the Gress, Brooks and South Branch cases.  It 

includes, among others, Jonathan Selbin (“Selbin”) and other attorneys from Lieff Cabraser 

Heimann & Bernstein; Derek Loeser and other attorneys from Keller Rohrback; Matthew J. Piers 

(“Piers”) and other attorneys from Hughes Socol Piers Resnick & Dym, Ltd; and Michael I. 

Leonard of LeonardMeyer LLP.  Selbin, for example, has represented more than ten classes of 

plaintiffs in this district alone.  Those cases primarily involved the Telephone Consumer 

Protection Act or other consumer-fraud claims.  Matthew Piers has represented plaintiffs in this 

district in class and collective actions involving employment law, among other things. 
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 The third factor (knowledge of applicable law) favors the second group.  The second 

group [Docket 52] includes Stuart Chanen (and his firm), Patrick Giordano and Paul Neilan.  

These attorneys have previously litigated issues surrounding the EIMA.  In addition, Stuart 

Chanen, a former AUSA, has experience with RICO litigation. 

 The fourth factor (resources) favors the first group.  Both groups state that they have the 

resources to front expenses of a million dollars for this case.  The first group, though, has 

significantly more attorney resources.  It appears to have hundreds of attorneys at its disposal. 

 Finally, the Court finds it pertinent to consider how much these attorneys expect to 

charge the class for their services.  In the event this case ends in settlement, each group has 

agreed to cap the amount it requests in fees, based on the amount of recovery.  [Docket 51 at 11; 

Docket 52 at 16].  The first group, for example, has agreed not to request more than 30% of the 

first $10,000,000, 25% of the next $10,000,000, 20% of the next $25,000,000 and 15% of any 

additional amounts.  The second group agreed to a similar, though slightly more costly to 

plaintiffs, cap.  Given that ComEd had already admitted certain material facts before any of these 

attorneys filed claims and given the number of attorneys willing to represent the class, those 

amounts strike the Court as quite generous to counsel.  Any attorneys unwilling to accept 20% of 

the first $45,000,000 and 12% above that might do well to withdraw now, but the Court need not 

make a final decision on that today. 

 

 

 

 

 

Case: 1:20-cv-04405 Document #: 64 Filed: 12/02/20 Page 4 of 5 PageID #:1325



5 
 

 For the reasons set forth above, the Court designates the first group as interim class 

counsel.  How those attorneys divide the work among themselves is up to them. 

 
SO ORDERED.     ENTERED:  December 2, 2020 
 
 
 
                                                                                    ______________________   
                                                                                    JORGE L. ALONSO   
                                                                                    United States District Judge 
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