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The Petition for Writ of Mandate filed for Anne Broome was set for hearing on 04/02/2019 at 09:00
AM in Department 16 before the Honorable Michael M. Markman. The Tentative Ruling was
published and was contested.

The matter was argued and submitted, and good cause appearing therefore,

IT IS HEREBY ORDERED THAT:

Petitioners Anne Broome and William Gurtner's (collectively, "Petitioners") Motion for Certification of
a Class as to Petitioners' promissory estoppel claims (Count II) is DENIED. As explained below,
common questions of law or fact do not predominate as to promissory estoppel. Rather, the questions to
be resolved by the trier of fact are overwhelmingly individualized,

OVERVIEW

Petitioners are retired vice presidents of the University of California, which is a public trust
administered on behalf of the state by respondent Regents of the University of California ("Respondent,"
"UC," or "the Regents"), (Cal. Const., art. IX, § 9(a).) Petitioners' Verified Complaint and Petition for
Writ of Mandate ("Complaint"), filed October 10, 2014, alleges that the Regents promised to restore
certain retirement benefits to certain high-earning employees, and after various delays, reneged on that
promise. (Compl. 2-14 at 2-3.)

The Complaint pleads seven counts, and Petitioners' motion originally sought class certification as to all
of them. On March 6, 2017, the Court approved the parties' stipulation to certify a class for Counts I,
IV, V, VI, and VII. On October 3, 2018, the Court granted the Regents' Motion for Judgment on the
Pleadings as to Count III (alleging equitable estoppel).

The only class certification issue still pending is whether Plaintiffs may certify a class as to the
promissory estoppel claim (Count II). Petitioners seek certification of a class defined as follows:
"Former faculty and staff of the Regents of the University of California ('UC') who: (1) participated in
and were eligible to receive benefits from the University of California Retirement Plan ('UCRP') upon
retirement; (2) retired after January 1, 2000 and' prior to March 29, 2012; and (3) whose retirement
benefits were reduced as a result of Internal Revenue Code ('IRC') § 401(a)(17)."



GENERAL STANDARD FOR CLASS CERTIFICATION MOTIONS

Before the Court can certify a class, Petitioners must establish "the existence of an ascertainable and
sufficiently numerous class, a well-defined community of interest, and substantial benefits from
certification that render proceeding as a class superior to the alternatives," (Brinker Restaurant Corp. v.
Superior Court (2012) 53 Ca1.4th 1004, 1021.) "In turn, the 'community of interest requirement
embodies three factors: (1) predominant common questions of law or fact; (2) class representatives with
claims or defenses typical of the class; and (3) class representatives who can adequately represent the
class," (Id.) The Court will consider "the totality of the evidence in making [the] determination" of
whether a "plaintiff has presented substantial evidence of the class action requisites." (Quacchia v.
DaimlerChrysler Corp. (2004) 122 Cal.App.4th 1442, 144.)

ASCERTAINABILITY AND NUMEROSITY

The requirement of ascertainability "goes to the heart of the question of class certification, which
requires a class definition that is 'precise, objective and presently ascertainable.'" (Global Minerals &
Metals Corp. v. Superior Court (2003) 113 Cal.App.4th 836, 858.) Without that, it is impossible "to
give adequate notice to class members or to determine after the litigation has concluded who is barred
from relitigating." (Id.) However, "[c]lass members are ascertainable when they may be readily
identified without unreasonable expense or time by reference to official records." (Faulkinbury v. Boyd
& Associates, Inc. (2013) 216 Cal.App.4th 220, 240.)

As for numerosity, "[n]o set number is required as a matter of law for the maintenance of a class
action," but classes of more than 30 to 40 class members are usually sufficient because at that point,
joinder is not practical. (Hendershot v. Ready to Roll Transportation, Inc. (2014) 228 Cal.App.4th
1213, 1222; see also Rose v. City of Hayward (1981) 126 Cal.App.3d 926, 934.)

It is undisputed that the Regents have identified 65 persons in their records who fall into the proposed
class definition. (Stember Decl,, Ex. 6.) The Court finds the group to be both ascertainable and
numerous.

COMMUNITY OF INTEREST: STANDARD FOR PREDOMINANCE OF COMMON
QUESTIONS

Petitioners must place substantial evidence in the record that common issues predominate in order to
establish a community of interest. (Lockheed Martin Corp. v. Superior Court (2003) 29 Cal, 4th 1096,
1108.) It is not enough to show that some common issues exist. The "ultimate question" in evaluating
commonality is whether "the issues which may be jointly tried, when compared with those requiring
separate adjudication, are so numerous or substantial that the maintenance of a class action would be
advantageous to the judicial process and to the litigants." (Brinker, 53 Ca1.4th at 1021.)

The Court "must examine the issues framed by the pleadings and the law applicable to the causes of
action alleged .„ [and] determine whether the elements necessary to establish liability are susceptible of
common proof or, if not, whether there are ways to manage effectively proof of any elements that may
require individualized evidence. (Id. at 1024.) The Court must focus on whether Petitioners have shown
each element is amenable to common proof, not whether Petitioners have proven (or will prove) the
element on the merits. (See Ayala v. Antelope Valley Newspapers, Inc. (2014) 59 Ca1.4th 522, 533.)
The Court will refrain from resolving disputed legal or factual issues, (See Brinker, 53 Ca1.4th at 1024-
1025,) Only elements that go to liability are relevant; the necessity for individual proof of damages will
not prevent class certification. (Id. at 1022.)

COMMUNITY OF INTEREST: ELEMENTS OF PROMISSORY ESTOPPEL

Commonality necessarily requires the Court to examine the legal and factual issues that the trier of fact
will need to address in order to resolve the promissory estoppel claim. The essential elements of
promissory estoppel are "(1) a promise clear and unambiguous in its terms; (2) reliance by the party to
whom the promise is made; (3) [the] reliance must be both reasonable and foreseeable; and (4) the party
asserting the estoppel must be injured by his reliance." (US Ecology, Inc. v. State of California (2005)
129 Cal.App.4th 887, 901.) Defendant has challenged Petitioners' showing as to the first three essential



elements, which go to liability.

COMMUNITY OF INTEREST: COMMON PROOF OF THE MAKING OF A CLEAR AND
UNAMBIGUOUS PROMISE

Here, there is a lack of evidence to support Petitioners' contention that a uniform promise was sent to
members of the class. In the context of promissory estoppel, "[a] promise is an assurance that a person
will or will not do something " (Granadino v. Wells Fargo Bank, N.A. (2015) 236 Cal.App.4th 411,
417.) It is distinguished from "preliminary discussions and negotiations" as well as mere statements of
fact, (Id.) To be actionable, a promise must be made (i.e., communicated) to the other party. (See
Lange v. TIG Ins. Co. (1998) 68 Cal.App.4th 1179, 1185 and Laks v. Coast Fed. Say, & Loan Assn.
(1976) 60 Cal.App.3d 885, 891.) In the employment context, uniform terms of employment are
amenable to class-wide proof to the extent that the employer actually "promulgated formal personnel
policies and procedures in handbooks, manuals and memoranda disseminated to employees [.]" (See
Moen v. Regents of the University of California (2018) 25 Cal.App.5th 845, 858.)

Apart from one exception, Petitioners did not submit any evidence (let alone substantial evidence) that
the making of a clear and unambiguous promise is susceptible to common proof. Petitioners' moving
papers discuss the development and approval of both the Regents' 1999 Resolution and Appendix E to
the UCRP. (Pets.' Mem. at 2:20-5:16.) But, Petitioners did not submit evidence that the 1999
Resolution or Appendix E to the UCRP were ever disseminated to the class as a whole. Petitioners'
declarations speak merely to their own personal awareness of those documents, not whether the Regents
did anything to make the class as a whole aware of them. The Notice to Interested Parties posted at UC
locations in the summer of 1999 did not actually notify the class members of the contents of Appendix
E. (Compare Ex, 11 to Stember Decl. to Ex, 14 to Stember Decl.)

Petitioners also point to various draft letters, Broome stated in her declaration that, in March 1999, she
received a letter identifying her as a UCRP member affected by Appendix E to the UCRP. (Broome
Decl. ¶ 13 at 3 [citing Ex. E to Compl.].) In her deposition, Broome conceded that she could not recall
receiving that letter in particular, but she insisted, "I recall receiving a number of correspondence" in
1999. (Broome Depo. Trans. at 154:10-17, Ex. A to Libert Decl.) With the exception of Broome's
vague testimony, however, Petitioners failed to submit evidence that any of the draft letters submitted in
support of class certification were actually disseminated to the class at any point.

Petitioners also point to a "fact sheet" as evidence that a uniform promise was conveyed to the class.
Specifically, in September 2008, Robert Semple in UC Human Resources and Benefits prepared a fact
sheet on the purpose and history of UCRP Appendix E. The fact sheet states that "[b]eginning in
August 1999, the University began noticing existing UC employees who could potentially be affected by
IRC limits and benefit from either Appendix E and/or the Restoration Plan." ("Factsheet [sic]" at 3, Ex.
1 to Ex. 19 to Stember Decl.) This evidence is conflicting and rather thin. It also does not indicate that
a promise was conveyed to putative class members, let alone that the promise was uniform to each class
member. It is impossible to conclude that the draft form letters attached to Exhibit E to the Complaint
were sent to members of the proposed class at any point. At best, one is left to speculate.

COMMUNITY OF INTEREST: COMMON PROOF OF RELIANCE

The Court finds that Petitioners did not show that reliance is amenable to common proof. (Brinker, 53
Ca1.4th at 1024.) The Regents are correct that the transcripts of the depositions of the Petitioners and
certain class members show that proof of reliance will be predominantly focused on individualized
issues - namely, whether each class member actually continued to work for UC in reliance on the alleged
promise or instead for myriad other reasons. (Resp, Opp. at 15:4-16:4.)

Petitioners rely upon inapposite authority holding that a plaintiff "is not required to necessarily plead
and prove individualized reliance on specific misrepresentations or false statements where, as here,
those misrepresentations and false statements were part of an extensive and long-term advertising
campaign." (In re Tobacco II Cases (2009) 46 Ca1.4th 298, 328,) Petitioners did not cite any authority
extending this rule from fraudulent misrepresentations to promissory estoppel. Petitioners did not
present any evidence that the Regents put on "an extensive and long-term advertising campaign"
directed to the class. (Id.) As noted above, there is no evidence to suggest the existence of even a short-
tenn set of communications of a uniform promise to the putative class.



Petitioners also rely upon Division of Labor Law Enforcement v. Transpacific Transportation Co.
(1979) 88 Cal.App.3d 823, 831, which involved estoppel in pais (better known as equitable estoppel)
and not promissory estoppel. Equitable estoppel is not a valid cause of action in California, as
Petitioners acknowledge. (See Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 768,
782.) Further, even if Transpacific Transportation is still good law after Moncada and could be
construed as applicable to a promissory estoppel cause of action, the Court of Appeal in that case held
that the trial court could draw a reasonable inference of reliance under the circumstances because the
record was "replete with evidence that the wages paid by defendant were not competitive with other
employers unless the bonus was taken into account[.]" (Transpacific Transportation, 88 Cal.App.3d at
831.) Here, by contrast, Petitioners did not submit any evidence of how compensation for UC
employees as of 1999 was not competitive against other employers in the absence of the 1999
Resolution and Appendix E. Petitioners' evidence (e.g., the brief mention in passing that a benefits
consultant had reported at least eight universities had already implemented restoration plans) merely
goes to the Regents' fear of that scenario.

COMMUNITY OF INTEREST: COMMON PROOF OF REASONABLE RELIANCE

Promissory estoppel also requires reasonable or justifiable reliance. A plaintiffs "misguided belief or
guileless action in relying on a statement on which no reasonable person would rely is not justifiable
reliance." (Kruse v. Bank of America (1988) 202 Cal.App.3d 38, 54.) Thus, "[i]f the conduct of the
plaintiff in the light of his own intelligence and information was manifestly unreasonable . . he will be
denied recovery." (Id.)

The Court finds that Petitioners did not show that the reasonability of the class members' reliance is
amenable to common proof. Petitioners' papers are silent on the issue. Reasonability in this context (as
in others), is an objective determination based upon the circumstances specific to any given plaintiff.
The Court of Appeal has already recognized in analogous contexts that reasonability may be a bar to
class certification because it is necessarily dependent upon individualized proof of each plaintiffs
circumstances. (See Hefczyc v. Rady Children's Hospital-San Diego (2017) 17 Cal.App.5th 518, 541-
544 and Hataishi v. First American Home Buyers Protection Corp. (2014) 223 Cal.App.4th 1454,
1468,) Here, the deposition testimony submitted by the parties establishes that proof of reasonable
reliance will be predominantly (and perhaps exclusively) focused on individualized issues. (Resp. Opp.
at 15:4-16:4)

Petitioners' primary argument concerning reliance is that the law permits a legal presumption of reliance
based on the uniform promise made to class members. The argument rests on a misreading of the
California Supreme Court's decision in In re Tobacco II Cases (2009) 46 Ca1.4th 298, 326. The
Tobacco II Cases decision included a discussion of reliance in the context of the fraud prong of
California's Unfair Competition Law. In that context, the Court noted "a presumption, or at least an
inference, of reliance arises wherever there is a showing that a misrepresentation was material." (Id. at
326-27.) In the context of tobacco case decisions, a plaintiff does not "need to demonstrate
individualized reliance on specific misrepresentations to satisfy the reliance requirement." (Id. at 327.)
Rather, a plaintiff could establish reliance "'for reaons that track"' the tobacco defendant's "advertising
of the time,' notwithstanding his inability to recall specific advertisements," and with testimony that the
plaintiff "relied on the defendant's false statements regarding the health risk of cigarette smoking
notwithstanding his awareness of contrary statements, and that his reliance was justified." (Id. at 327-
28, quoting Boeken v. Philip Morris, Inc. (2005) 127 Cal. App. 4th 1640, 1664-65,)

This case is not at all like the tobacco cases. Promissory estoppel is not fraud. There is no evidence
here of a uniform promise made to substantially all members of the putative class. There is certainly no
evidence of anything remotely similar to the uniform tobacco marketing campaign at the heart of the
tobacco cases such that a legal presumption of reliance might possibly be applied.

COMMUNITY OF INTEREST: TYPICALITY

The named plaintiffs must be generally typical of the members of the putative class even though each
plaintiffs specific factual situation is not the same as the specific factual situation of all the other class
members. (Medrazo v. Honda of North Hollywood (2008) 166 Cal.App.4th 89, 99; Wershba v. Apple
Computer (2001) 91 Cal.App.4th 224, 238; Daniels v. Centennial Group, Inc. (1993) 16 Cal.App.4th



467, 473.)

The Court finds that Petitioners are typical members of the proposed class.

COMMUNITY OF INTEREST: ADEQUACY

The Court finds that Petitioners have established they are adequate class representatives, though the
issue is a close one because of the bare-bones nature of the relevant statements in their declarations.
(See Soderstedt v. CBIZ Southern California, LLC (2011) 197 Cal.App Ath 133, 155].)

The purported conflicts of interest raised by the Regents can be easily avoided by creating subclasses.
(Aguiar v. Cintas Corp. No. 2 (2006) 144 Cal.App.4th 121, 134.)

The Regents have not challenged the qualifications of proposed class counsel, The Court finds that
proposed class counsel can adequately represent the proposed class. (Cal Pak Delivery, Inc. v. United
Parcel Service, Inc. (1997) 52 Cal.App.4th 1, 12.)

SUPERIORITY OF CLASS ACTION MECHANISM

The Court finds that Petitioners did not show that a class action is a "superior means of resolving the
litigation, for both the parties and the court." (Carter v. City of Los Angeles (2014) 224 Cal.App.4th
808, 818; see also Ali v. U.S.A. Cab Ltd. (2009) 176 Cal.App.4th 1333, 1352 [plaintiff bears burden
of proof on this issue].)

In particular, Petitioners did not establish that "litigation of individual issues, including those arising
from affirmative defenses, can be managed fairly and efficiently." (Duran v. U.S. Bank National Assn.
(2014) 59 Ca1.4th 1, 29,) Petitioners simply downplay the difficulty of adjudicating reliance on an
individual basis and did not provide any actual plan for how that would work. (Pets.' Mem. at 16:16-
18; Pets.' Reply at 9, fn. 4.) Petitioners mention the possibility of declarations and video testimony, but
it is not enough "simply to mention a procedural tool; the party seeking class certification must explain
how the procedure will effectively manage the issues in question." (Dunbar v. Albertson's, Inc. (2006)
141 Cal.App,4th 1422, 1432.) No such explanation was provided.

Petitioners did not adequately address how reasonable reliance can be adequately managed on a class-
wide basis. As noted above, the presence of reasonability as an essential element implies that it would
be more manageable for both courts and litigants to determine reasonability in individual proceedings
rather than a class action. (See Hefczyc, 17 Cal.App.5th at 544-544.)

EVIDENTIARY ISSUES

In support of their Motion, Petitioners cite to various documents apparently produced by the Regents.
Some of them were attached to the Complaint. In their Answer, the Regents admitted the authenticity of
all exhibits to the Complaint, except Exhibits R and S. Some documents were authenticated only by the
declaration of Petitioners' counsel as having been produced by the Regents in discovery. The mere
production of a document by an opponent does not necessarily authenticate the document. (Serri v.
Santa Clara University (2014) 226 Cal.App.4th 830, 854-855.) The Regents did not object to this
error, and so the Court considered those documents on this motion,

The Regents' objections to Petitioners' own declarations in support of the Motion are all OVERRULED.
Because Petitioners' declarations predate their depositions, this is the opposite of the situation in
D'Amico v. Board of Medical Examiners (1974) 11 Ca1.3d 1, 21-22, which means the D'Amico nile
does not apply. (Turley v. Familian Corporation (2017) 18 Cal.App.5th 969, 982.) The Petitioners are
former high-ranking UC officials who are competent to testify about their personal knowledge of UC's
internal actions and their own subjective interpretations of those actions.

Petitioners' three objections to the Schlimgen declaration are all OVERRULED. When read in context,
Mr. Schlimgen was merely laying a foundation for referring to documents proffered by Petitioners in
such a way as to not actually concede their authenticity. Petitioners cite no authority for the notion
implicit in their objections that a declarant must necessarily concede the authenticity of a document
proffered by the opponent before he may make factual statements about it.



The Regents' Objection No. 1 to Petitioners' reply evidence is OVERRULED. The Regents' legal
argument is noted. The Regents' Objection Nos. 2 to 5 are SUSTAINED. The general rule in motion
practice is that "new evidence is not permitted with reply papers." (Jay v. Mahaffey (2013) 218
Cal.App.4th 1522, 1537.)

Petitioners lodged but did not file Exhibits 5 to 27 to counsel Mr. Stember's declaration. (See
Overstock.com, Inc. v. Goldman Sachs Group, Inc. (2014) 231 Cal.App.4th 471, 487, fn. 8 [explaining
difference between lodging and filing] ) Petitioners lodged Attorney Stember's declaration and all 27
exhibits in an envelope captioned "Filed Conditionally Under Seal," but never filed a motion to seal. As
a result, Exhibits 5 to 27 were never formally incorporated into the Court's file for this action and have
not been properly presented for the Court's consideration. (Code Civ. Proc., § 1005(b) ["all moving and
supporting papers shall be served and filed at least 16 court days before the hearing"]; see A & B Metal
Products v. MacArthur Properties, Inc. (1970) 11 Cal.App.3d 642, 647 [act of filing is exhibition of
papers to the court].)

Since the Regents never objected to Petitioners' error, the Court sees no point in delaying the resolution
of the Motion for Class Certification. Petitioners are directed to immediately file a motion to seal
Exhibits 5 to 27 to Mr. Stember's declaration and comply with rules 2.550 and 2.551 of the California
Rules of Court.

Dated: 04/10/2019

Facsimile

Judge Michael M. Markman
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