
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV15-4113 PSG (JEMx) Date March 4, 2016

Title Stace Cheverez v. Plains All American Pipeline, LP

Present: The Honorable Philip S. Gutierrez, United States District Judge

Wendy Hernandez Not Reported

Deputy Clerk Court Reporter

Attorneys Present for Plaintiff(s): Attorneys Present for Defendant(s):

Not Present Not Present

Proceedings (In Chambers): Order GRANTING in Part and DENYING in Part Defendants’
Motion to Dismiss

Before the Court is Defendants Plains All American Pipeline, LP and Plains Pipeline,
LP's (together, "Defendants") motion to dismiss Plaintiffs' fourth, fifth, sixth, seventh, tenth and
eleventh claims for relief.  Dkt. # 53.  The Court heard oral argument on the matter on February
29, 2016.  See Fed. R. Civ. P. 78; L.R. 7-15.  Having considred the arguments made at the
hearing and the moving, opposing and reply papers, the Court GRANTS in part and DENIES in
part the motion.

I. Background

This litigation arises from an oil spill which occurred at Refugio State Beach near Santa
Barbara County on May 19, 2015 as a result of corrosion to Defendants' pipeline, known as line
901 ("901 spill").  Plaintiffs are fishermen, oil workers, small business owners, residents and
landowners.

Plaintiffs assert that the 901 line is the only pipeline in Santa Barbara County without an
automatic shut-off valve system, which Defendants refused to install when the County ordered
them to do so in the late 1980s.  Plaintiffs allege that despite being aware of the 901 line's
excessive corrosion, Defendants sought to maximize their profits by avoiding the cost of safety
equipment and systems, instead opting to transfer those costs to the people who live and work in
the region.  As a result, Plaintiffs represent that class members are now facing sharp decreases in
business, declining property values, a risk of permanent harm to their surrounding environment,
and in some cases, the complete loss of their livelihoods.

Plaintiffs bring a putative class action on behalf of all persons in the United States
claiming economic losses or damages to their occupations, businesses, and/or property as a result
of the 901 spill.  Plaintiffs assert eleven causes of action for various violations of California
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statute and common law.  Plaintiffs seek monetary and injunctive relief to protect the class from
further economic losses, to protect the public health and welfare, and to remediate the
environmental harm caused by the spill.

Defendants move to dismiss six of the eleven causes of action in the Consolidated
Amended Complaint ("Compl.") under Federal Rule of Civil Procedure 12(b)(6).  Dkt. # 53
("Mot.").

II. Legal Standard

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests whether the
complaint "contain[s] sufficient factual matter, accepted as true, to 'state a claim to relief that is
plausible on its face.'"  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 570 (2007)).  When deciding a Rule 12(b)(6) motion, the court must
accept the facts pleaded in the complaint as true, and construe them in the light most favorable to
the plaintiff.  Faulkner v. ADT Sec. Servs., Inc., 706 F.3d 1017, 1019 (9th Cir. 2013); Cousins v.
Lockyer, 568 F.3d 1063, 1067-68 (9th Cir. 2009).  The court, however, is not required to accept
"legal conclusions . . . cast in the form of factual allegations."  W. Mining Council v. Watt, 643
F.2d 618, 624 (9th Cir. 1981); see Iqbal, 556 U.S. at 678; Twombly, 550 U.S. at 555.

After accepting all non-conclusory allegations as true and drawing all reasonable
inferences in favor of the plaintiff, the court must determine whether the complaint alleges a
plausible claim to relief.  See Iqbal, 556 U.S. at 679-80.  "A claim has facial plausibility when
the plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged. . . .  The plausibility standard is not akin to a
'probability requirement,' but it asks for more than a sheer possibility that a defendant has acted
unlawfully."  Id. at 678.

III. Discussion

Defendants move to dismiss Plaintiffs' fourth, fifth, sixth, seventh, tenth, and eleventh
claims.  See Mot.  The Court addresses each in turn.

A. Fourth Claim (UCL)

First, Defendants urge the Court to dismiss Plaintiffs' claim for unfair competition under
Cal. Bus. & Prof. Code § 17200 ("UCL claim") because Plaintiffs did not plead facts
establishing a right to restitution or disgorgement of profits.  Mot. 1.
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i. Restitution

California imposes liability for unfair competition, which is defined as "any unlawful,
unfair or fraudulent business act or practice."  Cal. Bus. & Prof. Code § 17200.  Remedies under
the UCL are generally limited to injunctive relief and restitution.  Cal. Bus. & Prof. Code §
17203; Korea Supply Co. v. Lockheed Martin Corp., 29 Cal.4th 1134, 1144 (2003).  "[A]n order
for restitution is one compelling a UCL defendant to return money obtained through an unfair
business practice to those persons in interest from whom the property was taken."  Id. at 1149.  
Defendants argue that Plaintiffs have not alleged a right to restitution because Defendants did
not take money or property directly from Plaintiffs.  Mot. 3.  However, "the concept of
restoration or restitution, as used in the UCL, is not limited only to the return of money or
property that was once in the possession of that person.  Instead, restitution is broad enough to
allow a plaintiff to recover money or property in which he or she has a vested interest."  Lozano
v. AT&T Wireless Serv's, 504 F.3d 718, 733 (9th Cir. 2007) (citations and internal quotation
marks omitted).

Plaintiffs argue they are entitled to restitution because they had a vested interest in assets
which were harmed by the spill, such as their lost jobs and wages, the value of their real property
and the value of their businesses.  Opp. 3.  Even if Plaintiffs had a vested interest in their real
property and the value of their businesses, however, they fail to allege that they had a vested
interest "in property or funds in the [Defendants'] possession."  U.S. v. Sequel Contractors, Inc.,
402 F.Supp.2d 1142, 1144 (C.D. Cal. 2005) (plaintiff business did not plead restitution where it
failed to trace its decline in value to funds in the defendant's possession); cf. Lozano, 504 F.3d at
733-34 (plaintiff phone subscriber was entitled to restitution where he had a vested interest in
400 free anytime minutes which he was forced to lose each month, such that defendant retained
part of the value of plaintiff's contract).  Plaintiffs are correct that they need not prove that the
money or property was ever in their possession so long as they can demonstrate a vested interest,
but they still must prove that the money or property in which they had a vested interest is now in
Defendants' possession.  See id.; see also Sanbrook v. Office Depot, Inc., No. C-07-05938
RMW, 2008 WL 1994884, at *5 (N.D. Cal. May 5, 2008) (finding that plaintiff who paid a third
party to repair her broken computer but had already been reimbursed by defendant for the
purchase price of her two-year repair plan could not pursue a claim for restitution under the UCL
because plaintiff does not have "a restitutionary interest in property that was never in the
possession of the defendant"). 

Perhaps recognizing their failure to trace their losses to Defendants' possession, Plaintiffs
respond that they are not required to allege that Defendants took something directly from
Plaintiffs because a plaintiff in a UCL action "may obtain restitution from a defendant with
whom the plaintiff did not deal directly."  Opp. 4 (quoting Shersher v. Superior Court, 154
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Cal.App.4th 1491, 1499 (2007)).  Even where a plaintiff obtains restitution from a defendant
with whom he did not deal directly, however, that plaintiff must trace his money or property to
money or property within the defendant's possession.  See id. at 1493 (plaintiff who purchased
defendant's deficient computer adequately alleged entitlement to restitution even though he
purchased the product from a retailer, rather than from defendant itself, because the defendant
still acquired the plaintiff's money, albeit indirectly). 
 

The profits which Defendants gained from their refusal to properly monitor their pipelines
cannot be the same property Plaintiffs lost, because Defendants would have gained those profits
regardless of whether Plaintiffs were injured.  In other words, even if the same conduct caused
Plaintiffs' injury and Defendants' enrichment, Plaintiffs cannot state a UCL claim unless
Defendants benefitted because of Plaintiff's losses.  See Madrid v. Perot Syst. Corp., 130
Cal.App.4th 440, 445 (2005) (that "defendants received ill-gotten gains does not make a viable
UCL claim unless the gain was money in which plaintiff had a vested interest").  Id.  Essentially,
Plaintiffs' argument - that they should be compensated for losses incurred as a result of
Defendants' poor decision - is akin to a plea for damages.  See Sequel, 402 F.Supp.2d at 1144
(plaintiff seeking compensation for decline in business value was merely seeking damages). 
That conclusion is supported by the face of Plaintiffs' fourth cause of action, where Plaintiffs
plead that as a result of Defendants' unfair practices, "Plaintiffs and the Class have sustained
damages."  Compl. ¶ 318.  Plaintiffs have not alleged that they are entitled to restitution.

ii. Disgorgement of Illegal Profits

Plaintiffs assert that their UCL claim survives even absent a showing of restitution,
because the UCL entitles plaintiffs in certified class actions to recover disgorgement of
Defendants' illegal profits.  Opp. 5.

"In general, the term 'disgorgement of profits' may include both restitutionary and
nonrestitutionary monies."  Madrid, 130 Cal.App.4th at 445 (citing Korea Supply, 29 Cal.4th at
1145). 
 

Thus, in general, an order for disgorgement may compel a defendant to surrender all
money obtained through its wrongdoing, even though not all of the money is to be
restored to the person from whom it was taken, and regardless of whether the profits
represent money taken directly from persons who were victims of the unfair practice.

Id.  The California Supreme Court has held that nonrestitutionary disgorgement is unavailable in
either an individual or representative action under the UCL.  Id. (collecting cases).  However,
whether nonrestitutionary disgorgement is available in a class action under the UCL remains
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unresolved.  Id.  

California law provides that in a typical class action, disgorged funds may be placed into
a fluid recovery fund.  Cal. C. Civ. Proc. § 384.1  Because UCL remedies are expressly made
"cumulative…to the remedies or penalties available under all other laws of this state," courts
have recognized the possibility that disgorgement into a fluid recovery fund may also be an
available remedy where a class pursues a UCL claim.  Cal. Bus. & Prof Code § 17205; see
Madrid, 130 Cal.App.4th at 461; Corbett v. Superior Court, 101 Cal.App.4th 649, 655 (2002);
see also Kraus v. Trinity Management, 23 Cal.4th 116 (2000) (prohibiting disgorgement into a
fluid recovery fund for representative UCL claims because in contrast to class actions, the
legislature had not expressly authorized disgorgement into a fluid recovery fund for
representative actions).  However, courts have been weary of allowing Plaintiffs to use the
procedure of a class action to expand their substantive rights to recovery under the UCL.  See
Madrid, 130 Cal.App.4th at 460 (plaintiffs asserting a UCL claim could not use the procedural
mechanisms of a class action to recover disgorgement of profits which were not restitutionary).

Relying on Corbett, Plaintiffs assert that they need not allege a right to restitution because
courts have found that nonrestitutionary disgorgement is available to a class pursuing a UCL
claim.  Opp. 6.  Plaintiffs misread Corbett.  There, a California appellate court addressed
whether class actions and UCL claims are mutually exclusive as a matter of law.  Corbett, 101
Cal.App.4th at 649.  The plaintiff class sought disgorgement of profits where a bank and a car
dealership approved car loans at interest rates lower than those disclosed to the plaintiff
customers and then split the difference from the excess charges.  Id.  The court ultimately held
that plaintiffs' UCL claim could be maintained as a class action, and that placing disgorged
profits into a fluid recovery fund would serve the deterrent goal of the UCL by preventing
defendants from retaining the profits they had gained through unfair practices.  Id. at 668.  While
the Corbett court acknowledged that the use of a fluid recovery fund meant not all disgorged
profits would be returned in precise amounts to the individual class members from whom they
were taken, it did not condone use of a UCL claim to disgorge profits which were not taken
directly from the putative class as a whole.  Id.  

1 Fluid recovery refers to applying the equitable doctrine of cy pres – putting charitable trust
funds to their next best use if the trust purpose can no longer be accomplished – to the
context of modern class actions.  Madrid, 130 Cal.App.4th at 440.  First, a defendant’s total
liability is paid to a class fund; second, individual class members are afforded the opportunity
to collect their individual shares by proving their particular damages; and third, any residue is
distributed as directed by the court.  Id.
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In short, Plaintiffs have pointed to no authority for the proposition that a class may
expand the remedies available under the UCL to disgorge a defendant of unfairly gained profits
that at no time belonged to the class members.  Even in Corbett, the defendants' profits consisted
of overcharge payments made by the class members.  Id.  Moreover, before the UCL was
amended to eliminate representative actions, the California Supreme Court held that
"disgorgement of money obtained through an unfair business practice [was] an available remedy
in a representative [UCL] action only to the extent that it constitute[d] restitution."  Korea
Supply, 29 Cal.4th at 1145 (citing Kraus, 29 Cal.4th at 116).  The Supreme Court later expanded
its holding to find that in individual actions under the UCL, too, disgorgement is an available
remedy "only to the extent that it constitutes restitution."  Id. at 1145.  In doing so, the Supreme
Court noted that it had never "approv[ed] of disgorgement as its own remedy under the UCL."
Id.  The Court sees no convincing reason why the analysis should differ here.

Because Plaintiffs seek the disgorgement of profits which are not restitutionary, they have
not stated a claim under the UCL.  Plaintiffs' fourth claim is therefore dismissed, with leave to
amend.2 

B. Fifth Claim (Negligence Per Se)

Defendants argue that Plaintiffs' fifth claim for negligence per se should be dismissed
because negligence per se is not a standalone cause of action under California law.  Mot. 1-2. 
Plaintiffs argue that negligence per se is a distinct theory and that the Federal Rules of Civil
Procedure authorize stating it as a separate claim.  Opp. 8. 
 

In California, "the doctrine of negligence per se is not a separate cause of action, but
creates an evidentiary presumption that affects the standard of care in a cause of action for
negligence."  Lynam v. Nationstar Mortgage LLC, No. 15-CV-00992-DMR, 2015 WL 3863195,
at *4 (N.D. Cal. June 19, 2015) (quoting Millard v. Biosources, Inc., 156 Cal.App.4th 1338,
1353 n.2 (2007)).  Although Federal Rule of Civil Procedure 8(d)(2) authorizes a party to "set
out 2 or more statements of a claim …in separate [counts],"  it does not allow a party to plead a
mere theory for establishing one element of negligence as its own cause of action.  See Fed. R.
Civ. P. 8(d)(2).

2At oral argument, Plaintiffs’ counsel represented that Plaintiffs may state a UCL claim based
on the injunctive relief they seek elsewhere in their Complaint.  This argument was not raised
in Plaintiffs’ brief, nor is the UCL claim, as pleaded, premised on injunctive relief. 
Plaintiffs’ UCL claim fails insofar as it seeks nonrestitutionary disgorgement of profits, but
Plaintiffs may amend the Complaint to state a claim for injunctive relief under the UCL.
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Because negligence per se is not a recognized cause of action under California law, the
claim is dismissed without leave to amend.  However, Plaintiffs may amend their third claim (for
negligence) to include their negligence per se theory.  See Segura v. Wells Fargo Bank, N.A.,
No. CV-14-04195-MWF (AJWx), 2014 WL 4798890, at *1 (C.D. Cal. April 10, 2015) (granting
motion to dismiss negligence per se claim without leave to amend but allowing plaintiffs to
incorporate the theory into their negligence claim).

C. Sixth Claim (Public Nuisance) and Eleventh Claim (Injunctive Relief)

Defendants contend that both the federal Pipeline Safety Act ("PSA")3  and the Oil
Pollution Act of 1990 ("OPA") preempt the injunctive relief Plaintiffs Seek in their sixth and
eleventh claims.  Mot. 2.  

It is well-established that the Supremacy Clause, See U.S. Const., Art. VI, cl. 2, preempts
state laws that "interfere with, or are contrary to," federal law.  Gibbons v. Ogden, 9 Wheat. 1,
211, 6 L. Ed. 23 (1824).  Federal preemption occurs in one of the following three ways: (1)
Congress defines explicitly the extent to which its enactments preempt state law (express
preemption); (2) state law actually conflicts with federal law (implied conflict preemption); and
(3) Congress regulates conduct in a field that Congress intended the federal government to
occupy exclusively (field preemption).  See English v. Gen. Electric Co., 496 U.S. 72, 78-79
(1990); Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992).

i. PSA Preemption

Defendants argue that the PSA expressly preempts "injunctive relief relating to pipeline
safety and operation."  Mot. 9 (citing 49 U.S.C. § 60104(c) ("A State authority may not adopt or
continue in force safety standards for interstate pipeline facilities or interstate pipeline
transportation.")).  The parties bicker over whether the 901 line is "interstate" within the
meaning of the PSA, but the Court need not address those arguments.  Regardless of whether the
901 line falls within the ambit of the PSA, the PSA contains a savings clause which expressly
preserves tort actions such as the one asserted here.  See 49 U.S.C. § 60120(c) ("This chapter
does not affect the tort liability of any person.")  

3Four Acts provide the framework for the federal pipeline safety program, collectively set
forth at 49 U.S.C. § 60101, et seq.: (1) the Natural Gas Pipeline Safety Act of 1968; (2) the
Federal Pipeline Safety Act of 1979; (3) the Pipeline Inspection, Protection, Enforcement and
Safety Act of 2006; and (4) the Pipeline Safety, Regulatory Certainty, and Job Creation Act
of 2011.  The Court refers to these Acts together as the “Pipeline Safety Act” (“PSA”).
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Defendants argue that the savings clause cannot supersede the express preemption
provision.  Reply 8.  Defendants' reading contradicts the plain text of the savings clause, which
suggests that Congress sought to protect a private litigant's tort claims, even where they bear on
the operation of pipes otherwise regulated by the PSA.4   See CSX Transportation, Inc. v.
Easterwood, 507 U.S. 658, 664 (1983) ("Evidence of preemptive purpose is sought in the text
and structure of the federal statute at issue.").  

Moreover, the Supreme Court has maintained that savings clauses like the one included in
the PSA, which preserve substantive claims under state law, "remove[] tort actions from the
scope of [an] express pre-emption clause."  Geier v. Am. Honda Motor Co., 529 U.S. 861, 869
(2000) (emphasis added) (savings clause stated that compliance with a federal safety standard
"[did] not exempt any person from any liability under common law"); cf. Morales v. Trans
World Airlines, Inc., 504 U.S. 374, 385 (1992) (clauses which merely preserve remedies, as
opposed to "general saving clause[s]," cannot supersede substantive pre-emption provisions).  

Even though savings provisions "make[] clear that [an] express preemption provision
does not of its own force pre-empt common law tort actions," principles of conflict preemption
still apply.  Id. at 874.  Courts should therefore "decline[] to give broad effect to savings clauses
where doing so would upset the careful regulatory scheme established by federal law."  Id. at
862 (holding that a common law "no airbag" action conflicted with, and was therefore preempted
by, Department of Transportation ("DOT") regulations which provided a manufacturer with a
range of choices among different passive restraint systems). 

Here, Plaintiffs request only that Defendants be prevented from operating Line 901 or
other nearby pipelines "without adequate safety mechanisms" and "without ongoing monitoring
to ensure that no future spills occur."  Compl. ¶ 337.  Plaintiffs also ask that Defendants be
ordered to "safely replace and/or repair, operate, and maintain their pipeline[.]"  Id. ¶ 381. 
Although Defendants boldly assert that these impositions somehow conflict with the PSA, they
altogether fail to explain how or why.  Reply 8-9.  Nor could they plausibly do so, given their
own admission that Plaintiffs ask only for "unspecified reasonable safety standards."  Mot. 9. 
The Court can see no basis for concluding that vaguely requiring Defendants to operate their
pipeline with adequate safety measures - a requirement which largely mirrors the language of the
PSA itself - conflicts with the PSA so as to warrant a finding of conflict preemption.
 

4California courts recognize injunctions as a remedy for tort actions concerning injury to real
property where a plaintiff can demonstrate the likelihood of irreparable harm.  See Intel
Corp. v. Hamidi, 30 Cal.4th 1342, 1352 (2003).
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Finally, although not directly on point, the Ninth Circuit has indicated that it would reject
the sweeping preemptive power of the PSA that Defendants urge the Court to recognize. 
Olympic Pipe Line Co. v. City of Seattle, 437 F.3d 872, 881 (9th Cir. 2006) (noting in dicta that
had the plaintiff city been acting as a private party to address a specific proprietary problem, the
PSA would not preempt a contractual requirement that defendant perform safety tests of a
pipeline).  Accordingly, the Court declines to read the PSA as granting Defendants the infallible
right to continue interfering with Plaintiffs' real property.  While Defendants must comply with
the regulations provided for by Congress and the DOT, those regulations provide a floor, not a
ceiling.  See 49 U.S.C. § 60102(a)(2) ("[t]he Secretary shall prescribe minimum safety standards
for pipeline transportation and for pipeline facilities"); see also Geier, 529 U.S. at 868 (express
preemption provision should be read to exclude common law tort actions where a federal law
"creates only a floor, i.e., a minimum safety standard").  Defendants may not rely on the PSA to
avoid liability for tortious conduct relating to the 901 line.

ii. OPA Preemption

In addition to injunctive relief requiring Defendants to operate line 901 with "adequate
safety mechanisms," Plaintiffs seek "public injunctive relief, including, but not limited to, an
order requiring Defendants to restore fisheries impacted by the spill, to repair reputational
damage done to Santa Barbara's seafood industry, to restore the area real properties and beaches
impacted by the spill, to repair short and long term damages to coastal properties, [and] to repair
reputational damage done to coastal property values." Compl. ¶ 337.

Defendants argue that OPA preempts the injunctive relief Plaintiffs seek.  Mot. 12-17.  As
with the PSA, however, Defendants ignore the portions of the statute which expressly preserve a
state's ability to impose liability for tortious oil spills.  Defendants' argument for OPA
preemption is even weaker than under the PSA, because Defendants do not point to a provision
of OPA that expressly preempts state regulation.  Attempting to manufacture express
preemption, Defendants torture the plain meaning of OPA to conclude that it "expressly limits
the parties who may seek to remedy natural resources harm" to natural resource trustees ("NR
Trustees"), who are designated according to OPA's regulations.  See id. at 12-13.  In fact, OPA
merely provides that only NR Trustees may pursue damages sought pursuant to OPA.  See 33
U.S.C. § 2702(b)(2)(A).  Because Plaintiffs here are not pursuing OPA claims, Defendants'
attack on their standing is misplaced.  Cf. In re Burbank Environmental Litigation, 42 F.Supp.2d
976, 981 (C.D. Cal. 1998) (finding that private plaintiffs lacked standing to bring a claim for
damage to natural resources under the Comprehensive Environmental Response, Compensation
and Liability Act ("CERCLA"), the precursor to OPA, which similarly limits standing to NR
Trustees).
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Moreover, OPA is replete with assurances that it does not provide the sole relief for
remediating oil spills.  In United States v. Locke, 529 U.S. 89, 105 (2000), the Supreme Court
analyzed two savings clauses contained in Title I of OPA, which state:

[n]othing in this Act…shall…affect, or be construed or interpreted as pre-empting, the
authority of any State or political subdivision thereof from imposing any additional
liability or requirements with respect to the discharge of oil or other pollution by oil
within such a State;

and

[n]othing in this Act…shall in any way affect, or be construed to affect, the authority of
the United States or any State or political subdivision thereof to impose additional
liability or additional requirements relating to the discharge, or substantial threat of a
discharge, of oil.

33 U.S.C. §§ 2718(a)(1)(A); 2718(c)(1).  The Supreme Court interpreted these savings clauses
according to their plain meaning, finding that "[their] evident purpose…is to preserve state laws
which…establish liability rules and financial requirements relating to oil spills."  Locke, 529
U.S. at 105.  If Congress' intention that OPA should not preempt state law was not clear enough,
Title I also contains a clause which expressly states that OPA should not "affect, or be construed
or interpreted to affect or modify in any way the obligations or liabilities of any person
under…State law, including common law."  33 U.S.C. § 2718(a)(2).  Defendants are
disingenuous in their attempt to paint OPA as vesting "the sole authority and discretion to
address direct and indirect natural resource damage" with NR Trustees.

Defendants then argue that at the very least, the injunctive relief sought by Plaintiffs is
preempted because it conflicts with OPA.  Mot. 14 (citing Mutual Pharma. Co., Inc. v. Bartlett,
133 S. Ct. 2466, 2473 (2013)).  Conflict preemption is found where it is "impossible for a private
party to comply with both state and federal requirements," or where state law "stands as an
obstacle to the accomplishment and execution of the full purposes and objectives of Congress." 
Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995); see BP America v. Chustz, 33 F.Supp.
3d 676 (M.D. La. 2014) (state's order to remove anchors was preempted by OPA because the
on-scene coordinator federally appointed to oversee removal efforts had prohibited the removal
of orphaned anchors and BP could not comply with both directives).

That is not the case here.  OPA's accompanying regulations state that its goal is "to make
the environment and public whole for injuries to natural resources and services resulting from an
incident involving a discharge or substantial threat of a discharge of oil."  15 C.F.R. § 990.10. 
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OPA does not preempt an injunction, issued pursuant to a common law nuisance claim, which
requires Defendants to restore fisheries, real property and beaches impacted by the spill because
that remedy is entirely consistent with the objectives of OPA.  Cf. New Mexico v. Gen. Elec. Co.,
467 F.3d 1223, 1247 (10th Cir. 2006) (holding that although the state's public nuisance theory of
recovery was not itself preempted by CERCLA, the remedy the state sought to obtain - an
unrestricted award of money damages - could not withstand CERCLA's comprehensive scheme,
which preempted "any state remedy designed to achieve something other than the restoration,
replacement, or acquisition of the equivalent of a contaminated natural resource").  Defendants
have not adequately explained how a finding of nuisance liability would make compliance with
OPA impossible or present an obstacle to Congress' goals, rather than facilitate them. 
Accordingly, Plaintiffs' sixth and eleventh causes of action seeking injunctive relief are not
preempted.  Defendant's motion to dismiss them is DENIED.

D. Seventh Claim (Negligent Interference with Prospective Economic Advantage)

To state a claim for negligent interference with prospective economic damage ("NIPEA
claim"), a plaintiff must allege (1) an economic relationship existed between the plaintiff and a
third party which contained a reasonably probable future economic benefit or advantage to the
plaintiff; (2) the defendant knew of the existence of the relationship and was aware or should
have been aware that failure to act with due care would interfere with the relationship and cause
plaintiff to lose in whole or in part the probable future economic benefit or advantage of the
relationship; (3) the defendant was negligent; and (4) the negligence caused damage to plaintiff
in that the relationship was actually disrupted and plaintiff lost in whole or in part the economic
benefits they reasonably expected from the relationship.  N. Am. Chem. Co. v. Superior Court,
59 Cal.App.4th 764, 786 (1997); 5 WITKIN SUMMARY OF CAL. LAW, TORTS (10th) § 753, p.
1090-1091.  

Defendants challenge the complaint as failing to allege specific, existing economic
relationships with third parties.  Mot. 2.  As Plaintiffs point out, however, courts in this district
have found it sufficient that a single existing customer "would have done more business" with
the plaintiff had it not been for defendant's actions.  See Monex Deposit Co. v. Gilliam, 680
F.Supp.2d 1148, 1162-63 (C.D. Cal. 2010).  Here, Plaintiffs make myriad allegations regarding
the business that they would have received, had it not been for the spill, as a result of their
"economic relationships with citizens of Santa Barbara County, visitors to Santa Barbara
County, and other individuals and organizations doing business in and related to Santa Barbara
County."  Compl. ¶ 340. 

Defendants argue that "relationships with the 'general public' and 'tourists' do not satisfy
the specificity requirement."  Reply 4 (quoting Blue Dolphin Charters, Ltd. v. Knight & Carver
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Yachtcenter, Inc., No. 11-CV-565-L WVG, 2011 WL 5360074, at *5 (S.D. Cal. Nov. 3, 2011)). 
However, Blue Dolphin is not binding on this Court, and is in any event easily distinguishable. 
There, the plaintiff claimed negligent interference with prospective economic advantage based
on the defendant's failure to meet building specifications when constructing the plaintiff's
catamaran.  Id. at *1.  Without identifying any existing relationships likely to result in future
economic benefit, the plaintiff baldly alleged that defendant had somehow interfered with its
relationship with the "general public" and with "tourists."  Id. at *5.  Noting that "[a]n allegation
that the defendant interfered with speculative future customers is insufficient," the court
dismissed the claim.  Id.

The Plaintiffs here also allege that Defendants interfered in their relationships with
tourists.  But unlike in Blue Dolphin, those relationships are far from speculative.  Plaintiffs
explain that the spill not only deterred future tourists, but actually "caused many cancelled
reservations" from those tourists.  Compl. ¶ 58.  Plaintiffs then substantiate their allegations with
specific details.  For example, Plaintiffs note that one kayaking company reported 25
cancellations immediately following the spill, which resulted in a $3,000 loss.  Id. ¶¶ 58, 60. 
Another plaintiff's touring company, which was booking $1,800 worth of trips each day for the
first part of May, 2015, dropped to booking only $800 per day for the remainder of May
following the spill.  Id. ¶¶ 103-104.  The concrete economic relationships with tourists which
Plaintiffs describe are not unique to just a few plaintiffs, but are held widely by the putative class
because tourism accounts for 36,000 jobs in the area, or roughly 15 percent of the workforce.  Id. 
¶ 60. 

Additionally, Plaintiffs allege that their economic relationships with members of the local
community were negatively impacted.  For example, a surfing instruction company whose
clientele consisted "primarily of students at the University of California, Santa Barbara and
nearby Santa Barbara City College" had its business "drop[] off sharply to almost nothing"
following the spill.  Id. ¶¶ 181, 184.   A plaintiff who makes his living selling locally-caught
crab and other seafood to other local businesses has seen his orders fall "by at least half" over
last year's orders.  Id. ¶¶ 219, 225.  Another plaintiff, who previously made a "very good living
fishing for [squid]," has "already lost significant profits" because customers are no longer
demanding his products.  Id. ¶¶ 246, 248.  

Finally, Plaintiffs who worked on oil platforms near the spill held existing relationships
with the oil and gas companies which employed them, such as Freeport-McMoRan and
ExxonMobil.  See id. ¶¶ 186, 192.  Those relationships were extinguished after the spill, when
plaintiffs lost their jobs because the offshore oil platforms were forced to shut down.  See id. ¶¶
187, 193.  
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In sum, Plaintiffs have provided enough facts to plausibly allege that they had
pre-existing, economically beneficial relationships with tourists, businesses, and employers. 
Accordingly, the court finds it immaterial that Plaintiffs do not always, as Defendants suggest
they should, "identify specific customer relationships."  Mot. 7.  Nor would it make sense at the
pleading stage - in a class action alleging thousands of affected business relationships - to force
Plaintiffs to list all of their customers.  Even if Plaintiffs' claim lacks specifically identified third
parties, it is replete with examples that render its relationship with those parties plausible.  Cf.
SunPower Corp. v. SolarCity Corp., No. 12-CV-00694-LHK, 2012 WL 6160472, at *15 (N.D.
Cal. Dec. 11, 2012) (dismissing claim where plaintiffs alleged that they "had an economic
relationship with many customers" but provided no "specific facts"); Westside Center Assoc. v.
Safeway Stores 23, Inc., 42 Cal.App.4th  507, 527-28 (1996) (plaintiff failed to identify "an
existing relationship with an identifiable buyer" or to specify the "factual basis upon which to
determine whether the plaintiff was likely to have actually received the expected benefit").  

Finally, Defendants are incorrect to characterize Plaintiffs' relationships as merely
prospective.  See Mot. 7.  Certainly, the relationship with a current employer is more than
prospective.  But so too is an ongoing business relationship which has already resulted and will
continue to result in profits.  By describing the goods and services their customers purchased, the
profits Plaintiffs gained from those relationships up until the spill occurred, and even the
reservations which were pending at the time of the spill and then cancelled as a result of it,
Plaintiffs have provided a factual basis for assuming that their relationships with third parties
carried the probability of a future economic benefit.  Cf. Blank v. Kirwan, 39 Cal.3d 311, 331
(1985) (plaintiff who was denied a license to operate a poker club did not allege an existing
economic relationship because in light of city's broad discretion to deny the license, he could at
most hope for an economic relationship with future patrons); Roth v. Rhodes, 25 Cal.App.4th
530, 546 (1994) (podiatrist denied space in defendants' medical building could not have existing
relationship with speculative "future patients"); Silicon Knights, Inc. v. Crystal Dynamics, Inc.,
983 F.Supp. 1303, 1312 (N.D. Cal. 1997) (plaintiff video game designer did not plead an actual
economic relationship where it did not allege that it "was in the midst of negotiations with…any
[] publisher, and that the third party pulled out of the negotiations," but vaguely asserted that not
yet existing, potential customers did not buy the plaintiff's video game as a result of defendant's
defamation).

Plaintiffs have alleged existing, economically prosperous relationships which were
negatively impacted by Defendants' alleged negligence.  Defendants' motion to dismiss the
NIPEA claim is therefore DENIED. 

E. Tenth Claim (Nuisance Per Se)

CV-90 (10/08) CIVIL MINUTES - GENERAL Page 13 of 16

Case 2:15-cv-04113-PSG-JEM   Document 77   Filed 03/04/16   Page 13 of 16   Page ID #:1655



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV15-4113 PSG (JEMx) Date March 4, 2016

Title Stace Cheverez v. Plains All American Pipeline, LP

Finally, Defendants claim that Plaintiffs have not stated a claim for nuisance per se
because Plaintiffs have not identified an express legislative declaration that the activity or
circumstance at issue constitutes a nuisance.  Mot. 2.

"[T]o be considered a nuisance per se[,] the object, substance, activity or circumstance at
issue must be expressly declared to be a nuisance by its very existence by some applicable law." 
Beck Development Co. v. So. Pac. Transp. Co., 44 Cal.App.4th 1160, 1206 (1996).  In their
Complaint, Plaintiffs point to Section 3479 of the California Civil Code ("Section 3479") and
California Water Code Section 13050(m) as forming the basis of their nuisance per se claim. 
Compl. ¶ 373.  

Section 3479 describes "what constitutes" a nuisance as: 

Anything which is injurious to health, including, but not limited to, the illegal sale of
controlled substances, or is indecent or offensive to the senses, or an obstruction to the
free use of property, so as to interfere with the comfortable enjoyment of life or property,
or unlawfully obstructs the free passage or use, in the customary manner, of any
navigable lake, or river, bay, stream, canal, or basin, or any public park, square, street, or
highway, is a nuisance.

Cal. Civ. Code § 3479.  Because it describes generally "what constitutes" a nuisance and does
not explicitly describe the contamination which occurred here, Plaintiffs cannot base their
nuisance per se claim on Section 3479 alone.  Cal. Civ. Code § 3479; See Beck, 44 Cal.App.4th
at 1206-1207 (holding that oil contamination beneath property was not a nuisance per se within
the meaning of Section 3479 and that "[t]o support a claim of nuisance per se the plaintiff must
point to [another] statutory provision that declares the alleged contamination to be a
nuisance[.]").

Moreover, the California Water Code specifies that activity is only a "nuisance" where it
"occurs during, or as a result of, the treatment or disposal of wastes."  Cal. Water Code §
13050(m).   "Waste" is defined to include

Any and all other waste substances, liquid, solid, gaseous, or radioactive, associated with
human habitation, or of human or animal origin, or from any producing, manufacturing,
or processing operation, including waste placed within containers of whatever nature
prior to, and for purposes of, disposal.

Cal. Water Code § 13050(d).  Because the spill did not occur during the treatment or disposal of
waste, Plaintiffs are precluded from grounding their nuisance per se claim in the Water Code. 
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See Beck, 44 Cal.App.4th at 1207.

Recognizing the futility of their argument, Plaintiffs abandon the reference to the Water
Code in their Complaint and present two alternative arguments for why their nuisance per se
claim should stand.  See Opp. 12-15.

First, Plaintiffs differentiate between two classes of nuisance per se - those where the
underlying conduct has been "expressly stated to be a nuisance by a legislative body," and those
"when the conduct is so injurious that the common law has established the conduct as nuisance
per se."  Id. at 13.  Plaintiffs elaborate that not all nuisances per se require definition by statute
because some, like the conduct here "have been long regarded as nuisances 'per se' under settled
case law."  Id. at 13-14 (quoting 13 WITKIN SUMMARY OF CALIFORNIA LAW, EQUITY (10th) §
133, p. 454).  Plaintiffs assert that "as a result of a series of judicial decisions," those activities
have been "held to be reasonable or unreasonable as a matter of law."  Opp. 14 (quoting
RESTATEMENT (SECOND) OF TORTS, § 826, comment e, p. 122 (Am. Law. Inst. 1977)). 
Confusingly, Plaintiffs then fail to cite a single judicial decision, let alone a "series of judicial
decisions" holding that the type of nuisance Plaintiffs allege here is a nuisance per se under
common law. 
 

Instead, Plaintiffs quickly abandon their reliance on common law and cite a lengthy string
of cases where courts have found that plaintiffs alleged a nuisance per se because they alleged
conduct explicitly prohibited by Section 3479.  Opp. 14; see, e.g. Shurpin v. Elmhirst, 148
Cal.App.3d 94, 101 (1983) (plaintiff pled nuisance per se under Section 3479 by alleging that
defendant caused "an obstruction to the free use of property, so as to interfere with the
comfortable enjoyment of life or property"); Portman v. Clementina Co., 147 Cal.App.2d 651,
659 (1957) (plaintiff stated a claim for nuisance per se by alleging that defendant dumped rocks
and dirt on a public street, which interfered with drainage "customarily afforded by said street"). 
These courts did not hold, as Plaintiffs suggest, that any time a violation of Section 3479 is
alleged - even where that allegation is not grounded in the language of the statute - the violation
is a nuisance per se.  The result of that holding would be that any alleged nuisance is also a
nuisance per se.  

Finally, Plaintiffs come full circle, acknowledging that Section 3479 does require them to
cite "some applicable law" which declares an oil spill a nuisance.  Mot. 15; see Beck, 44
Cal.App.4th at 1206.  Plaintiffs then attempt to rely on Santa Barbara County codes which are
not mentioned in their Complaint.  Mot. 15.  Because the operative Complaint itself lacks a basis
to support Plaintiffs' claim for nuisance per se, the claim is DISMISSED, with leave to amend.
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IV. Conclusion

For the foregoing reasons, the Court finds that Defendants' motion is:

" GRANTED with respect to Plaintiffs' fourth claim for violations of Cal. Bus. &
Prof. Code § 17200.  The claim is DISMISSED, with leave to amend.

" GRANTED with respect to Plaintiffs' fifth claim for negligence per se.  The claim
is DISMISSED, without leave to amend.  However, Plaintiffs may amend their
third claim (for negligence) to incorporate their negligence per se theory.

" DENIED with respect to Plaintiffs' sixth claim for public nuisance and eleventh
claim for injunctive relief.

" DENIED with respect to Plaintiffs' seventh claim for negligent interference with
prospective economic advantage.

" GRANTED with respect to Plaintiffs' tenth claim for nuisance per se, with leave to
amend.

Plaintiffs may submit an amended complaint consistent with this order no later than April 1,
2016.  Failure to do so will result in the dismissal of the claims dismissed in this order, with
prejudice.

IT IS SO ORDERED.

CV-90 (10/08) CIVIL MINUTES - GENERAL Page 16 of 16

Case 2:15-cv-04113-PSG-JEM   Document 77   Filed 03/04/16   Page 16 of 16   Page ID #:1658


