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xviii

STATEMENT CONCERNING ORAL ARGUMENT

Plaintiff-Appellee Starla Rollins (“Plaintiff”) respectfully submits

that this case is appropriate for oral argument. This is one of several

cases now pending in federal courts involving an important issue of

federal pension law: the requirements for “church plans.”1 Church plans

are exempt from the otherwise comprehensive federal regulation of

pension plans, as set out in the Employee Retirement Income Security

Act of 1974, as amended (“ERISA”). This appeal requires the Court to

resolve a threshold issue of statutory interpretation regarding the

definition of a “church plan” set forth in section 3(33) of ERISA.

29 U.S.C. § 1002(33). This threshold issue is whether a church plan may

be established by an entity other than a church, such as a multi-billion

1 Chavies v. Catholic Health East, No. 13-1645 (E.D. Pa.); Medina v.
Catholic Health Initiatives, No. 13-1249 (D. Colo.); Owens v. St.
Anthony Med. Ctr., Inc., No. 14-4068 (N.D. Ill.); Overall v. Ascension
Health, No. 14-1735 (6th Cir.) (stayed pending district court review of
a proposed settlement); Lann v. Trinity Health Corp., No. 14-2237
(D. Md.); Morris v. Daughters of Charity Health Sys., No. 14-4681
(N.D. Cal.); Griffith v. Providence Health & Servs., No. 14-1720 (W.D.
Wash.); Kaplan v. Saint Peter’s Healthcare Sys., No. 15-1172 (3d Cir.);
Stapleton v. Advocate Health Care Network, No. 15-1368 (7th Cir.);
Tucker v. Baptist Health Sys., Inc., No. 15-382 (N.D. Ala.); and Carver
v. Presence Health Network, No. 15-2905 (N.D. Ill.).
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xix

dollar hospital conglomerate, or whether a church plan must be

established by a church.

This question of statutory interpretation is of critical importance

to the employees of Dignity Health (“Dignity”) and other hospitals

claiming to sponsor church plans, as these employees have been

deprived of critical ERISA protections. This issue is pending before

three other United States Courts of Appeals,2 and this Court has yet to

interpret the ERISA church plan definition. Plaintiff believes that oral

argument could assist the Court in resolving this issue.

2 See Kaplan v. Saint Peter’s Healthcare Sys., No. 15-1172 (3d Cir.);
Overall v. Ascension Health, No. 14-1735 (6th Cir.) (stayed pending
district court review of a proposed settlement); Stapleton v. Advocate
Health Care Network, No. 15-1368 (7th Cir.).
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INTRODUCTION

This appeal concerns whether a multi-billion dollar hospital

conglomerate, Dignity Health, f/k/a Catholic Healthcare West

(“Dignity” or “CHW/Dignity”), can claim an ERISA exemption intended

for churches. Judge Thelton Henderson granted summary judgment for

Plaintiff on her claim for declaratory relief that the Dignity Health

Pension Plan (“the Plan”) is not exempt from ERISA as a “church plan.”

Dignity’s claimed church plan status saves it considerable costs,

as church plans are exempt from ERISA’s vesting, funding, and

administrative requirements, 29 U.S.C. § 1003(b)(2), and Dignity does

not pay insurance premiums to the Pension Benefit Guarantee

Corporation (“PBGC”). 29 U.S.C. § 1321(b)(3). However, these cost-

savings come at the expense of Dignity’s 60,000 employees. Congress

enacted ERISA following several highly-publicized failures of private

pension plans,3 recognizing that state and common law protections were

insufficient to protect retirement security. See 29 U.S.C. § 1001(a).

ERISA “seek[s] to ensure that employees will not be left empty-handed

3 See John H. Langbein et al., Pension and Employee Benefit Law 67-71
(6th ed. 2015).
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once employers have guaranteed them certain benefits.” Lockheed Corp.

v. Spink, 517 U.S. 882, 887 (1996). By claiming an exemption from

ERISA intended for churches, Dignity deprives its employees these

safeguards.4

Defendants agree CHW/Dignity is not a church. Although they

claim Dignity is associated with the Catholic Church, Defendants omit

that the Archbishop of San Francisco, the Diocese of Phoenix, and

catholic theologians have all stated that Dignity is not a Catholic entity.

See infra at 72-73. Nonetheless, Judge Henderson held that association

with a church was immaterial: the Plan is not a church plan because it

was not established by a church.

Consistent with numerous sections of the Internal Revenue Code

(“IRC”), the “church plan” exemption, as originally enacted in 1974,

reflected a deliberate decision by Congress to exempt churches, but not

other religious organizations, from federal law. Specifically, “[t]he term

4 Defendants’ pleas regarding “massive attorneys’ fees” and
“bankruptcy-inducing penalties” are misplaced. Contra Brief of
Defendants-Appellants (“Br.”) at 2, Appeal Dkt. #16-1. The District
Court has not yet considered, much less awarded, statutory penalties
or attorney’s fees, and Plaintiff and the putative class are entitled to
ERISA protections regardless of whether penalties and fees are
awarded.
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‘church plan’ means a plan established and maintained … for its

employees … by a church or by a convention or association of

churches[.]” 29 U.S.C. § 1002(33)(A) (emphasis added).5

Defendants argue that Congress expanded the exemption in 1980

to include plans established, not by churches, but by church-associated

organizations. However, Defendants—and the informal, non-

precedential agency opinions on which they rely—misconstrue the text

of the 1980 amendments and distort the associated legislative history.

In recognition of longstanding church practice, see, e.g., 125 Cong. Rec.

10,052 (1979), Congress passed amendments in 1980 to permit churches

to: (i) maintain their plans through an associated administrative

organization, 29 U.S.C. § 1002(33)(C)(i), and (ii) continue providing

benefits to employees of their associated organizations through the

churches’ plans. Id. § 1002(33)(C)(ii)-(iii). These amendments did not

change the fundamental requirement that a church plan be established

by a church. Id. § 1002(33)(A). This remains the law today.

5 As used herein, “church” includes “a convention or association of
churches.”
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Because the undisputed facts demonstrate that the Plan was

established by CHW/Dignity, and not any church, the Plan is not a

church plan as a matter of law and the District Court’s Order should be

affirmed.
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STATEMENT OF JURISDICTION

The District Court has subject matter jurisdiction pursuant to

28 U.S.C. § 1331 and 29 U.S.C. § 1132(e)(1). This Court has appellate

jurisdiction pursuant to 28 U.S.C. § 1292(b). Plaintiff agrees with

Defendants’ statement of relevant dates. See Br. 3-4.

Although this Court has jurisdiction to consider issues “fairly

included within the certified order,” Yamaha Motor Corp., U.S.A. v.

Calhoun, 516 U.S. 199, 205 (1996), it does not have jurisdiction to

consider issues not addressed in the Order, including whether the

Plan is “maintained” by an organization satisfying the requirements of

29 U.S.C. § 1002(33)(C)(i). Contra Br. 5, 40-42.
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ISSUES PRESENTED

1. Must a “church plan,” as defined in 29 U.S.C. § 1002(33),

be “established” by a church?

2. Do the undisputed facts demonstrate that the Plan was

established by CHW/Dignity and not any church?

3. Does Defendants’ statute of limitations defense fail as a

matter of law?

STATUTORY PROVISIONS

Pertinent portions of 29 U.S.C. § 1002(33) (1974), and 29 U.S.C.

§§ 1002(33), 1113, 1132(a) (West 2015) are set forth in the Addendum

(“ADD”). Pertinent portions of the legislative history related to

29 U.S.C. § 1002(33), as addressed herein, are also set forth in the

Addendum.

STATEMENT OF THE CASE

I. Factual Background

A. CHW/Dignity

Dignity—a San Francisco-based, California non-profit

corporation—operates hospitals and ancillary health care facilities in

numerous western states. Supplemental Excerpts of Record (“SR”) 99,

101 (Answer ¶¶ 19, 37). Dignity is the fifth-largest healthcare system in
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the United States; as of 2012 it had approximately $13.5 billion in

assets and $10.5 billion in operating revenues. SR-101 (Answer ¶¶ 37-

38). Dignity’s approximately 60,000 employees, SR-101 (Answer ¶ 39),

earn their retirement benefits through the Plan. SR-104 (Answer ¶ 53).

B. Treatment of the Plan as a Church Plan

The Plan was originally established on January 1, 1989 as an

ERISA plan. E.g., ER-381-83. However, on July 20, 1992, more than

three years after it was established, the CHW/Dignity Board of

Directors passed a resolution to retroactively treat the Plan as a church

plan. ER-248-49, 266-67.

Based on its claim that the Plan is a church plan, CHW/Dignity

does not comply with ERISA. See SR-116 (Answer ¶ 150); ER-237 (¶4).

Defendants admit that, between 2007 and the present, they have not

filed annual reports with the DOL, SR-13; SR-112 (Answer ¶ 112), or

provided Plan participants and beneficiaries with ERISA-compliant

funding notices, benefit statements, and other required disclosures.

SR-11-20; SR-112-13 (Answer ¶¶ 114, 116, 120).

C. CHW/Dignity Is Not a Church

“[D]efendants admit that [Dignity] is a church ministry rather

than a church.” SR-107 (Answer ¶ 76) (emphasis added). See also SR-3
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(Tr. of Proceedings 16, June 16, 2014). Dignity’s 2011 Form 990 tax

return describes Dignity as “[a] hospital or a cooperative hospital

service organization” rather than “[a] church, convention of churches,

or association of churches.” SR-93. And letters sent by CHW to the IRS

requesting Private Letter Rulings admitted that CHW was not a

church. ER-320-21; SR-56; SR-68.

D. CHW/Dignity Established the Plan

The Plan “is the new plan that resulted from the merger on

January 1, 1989 of … seven Prior Plans.” ER-332. On December 19,

1988, the CHW Board passed a resolution that “approve[d],

authorize[d], and direct[ed] the merger of the [prior] plans … into a

single plan and trust effective as of January 1, 1989.” ER-246. On

December 30, 1988, “[CHW] … caused this Plan Agreement to be

executed by its respective duly authorized officers.” ER-402. The Master

Trust Agreement for the Plan was entered into by CHW. SR-86.

The 1990 Plan Restatement, the earliest plan document in the

record, states that it “constitutes an amendment and complete

restatement of the original Plan Document entered into by Catholic

Healthcare West on December 30, 1988.” ER-332. Numerous Plan
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amendments state that “[CHW] ... established the [Plan] ... effective

January 1, 1989.” ER-266. See also SR-83; ER-269; SR-75; SR-79.

No Plan amendment states that any entity other than CHW/Dignity

established the Plan.

CHW’s 1992 resolution to retroactively operate the Plan as a

church plan states that “[CHW] established the [Plan].” ER-248.

CHW’s letters to the IRS represented, in referring to the Plan, that

“CHW established and maintains a defined benefit pension plan[.]”

ER-311; see also SR-47 (Amended Request). The 1995 Settlement

Agreement between the PBGC and CHW, which reimbursed CHW for

previously-paid premiums, stated that “effective January 1, 1989

[CHW] established the [Plan]” and that, “with respect to the [Plan] ...,

[CHW] has the legal authority to act for itself[.]” ER-441-42.

E. Key Plan Terms

CHW/Dignity is the “sole sponsor of this retirement plan.” ER-339;

SR-153, 162. The CHW/Dignity Board “has the right to amend this Plan

and the Trust Agreement to any extent” and other participating

employers “shall be bound by any such amendment.” ER-386 (1990

Restatement); ER-666 (2005 Restatement). Only the CHW/Dignity
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Board may terminate the Plan. See ER-387 (1990 Restatement § 14.4);

ER-667 (2005 Restatement § 13.01). An Affiliate may adopt the Plan,

but only “with the approval of [CHW].” ER-337-38 (1990 Restatement

§ 2.17); see also id. ER-392 (§ 16.2) (“Any Affiliate may, with the written

consent of [CHW], become an Employer under this Plan Agreement by

executing a subscription agreement” or the “Plan Agreement.”). Accord

ER-568-69, ER-672 (2005 Plan Restatement §§ 1.19, 15.02).

II. Procedural Background

Plaintiff alleged that the Plan is not an exempt “church plan”

because it fails to satisfy at least three independent elements of the

statutory “church plan” definition. ER-839-46 (Complaint ¶¶ 69-87).

Plaintiff also alleged that the Plan is not exempt from ERISA because

the church plan exemption, if it applies to the Plan, is to that extent

unconstitutional. ER-846-47 (Complaint ¶ 88); ER-861-63 (Complaint

¶¶ 162-64).

The District Court denied Defendants’ motion to dismiss on the

basis of one of Plaintiff’s alternative statutory claims, holding:

[B]oth the [statutory] text and the [legislative] history
confirm that a church plan must still be established by a
church. Because Dignity is not a church …, and does not
argue that it is, the Court concludes that Dignity does not
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have the statutory authority to establish its own church
plan, and is not exempt from ERISA as a matter of law.

ER-35. Because this was dispositive, the District Court did not consider

Plaintiff’s two alternative statutory claims or her constitutional claim.

See ER-4, ER-35.

Plaintiff subsequently filed a motion for partial summary

judgment (“Motion”), seeking declaratory judgment that the Plan is

subject to ERISA. The District Court granted Plaintiff’s Motion,

reiterating its holding that “a church plan may only be established by a

church” and concluding that “[t]here is no genuine dispute of material

fact that CHW established the Plan here, and that CHW is not a

church.” ER-22. The Court also denied Defendants’ cross-motion for

summary judgment, holding inter alia that Defendants’ had failed to

state a valid statute of limitations defense. ER-15.

SUMMARY OF THE ARGUMENT

Judge Henderson got it right. The unambiguous statutory text,

as well as the legislative history, make clear that a church plan must be

“established” by a church. 29 U.S.C. § 1002(33)(A). This is consistent

with the well-recognized principle that ERISA exemptions are to be

construed narrowly. Accordingly, two additional federal district courts
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also concluded that plans established by nonprofit healthcare

conglomerates like Dignity are not church plans. Stapleton v. Advocate

Health Care Network, 76 F. Supp. 3d 796 (N.D. Ill. 2014); Kaplan v.

Saint Peter’s Healthcare Sys., No. 13-2941, 2014 WL 1284854, at *5

(D.N.J. Mar. 31, 2014).6

Defendants rely on the contrary statutory construction applied by

the Internal Revenue Service (“IRS”) and Department of Labor (“DOL”),

but the agencies expressed this construction only through informal,

non-precedential opinions that are devoid of meaningful analysis.

Similarly, the well-reasoned analysis of the District Court below stands

in stark contrast to the cursory analysis of other courts that reached a

different conclusion.

Drawing a distinction between churches and other religious

entities is not only constitutionally permissible—as it is based on

organizational form and purpose rather than religiosity or

denomination—but common in the IRC. Conversely, exempting multi-

billion dollar corporations from a neutral, generally applicable statute

6 These cases are currently before the Third and Seventh Circuits on
interlocutory appeal. See supra n.2.
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solely on the basis of religion violates the Establishment Clause.

Accordingly, the canon of constitutional avoidance compels the

conclusion that a church plan must be established by a church.

Defendants have not demonstrated any genuine factual dispute

regarding the establishment of the plan. That certain CHW affiliates

merged their prior plans into the Plan and joined the Plan as

participating employers does not change the fact that only

CHW/Dignity, which is not a church, established the Plan.

Moreover, Defendants’ cross-motion for summary judgment was

properly denied. Not only have Defendants still failed to identify an

applicable statute of limitations, but regardless of which statute applies,

Plaintiff’s claim for declaratory relief is timely. Plaintiff does not seek

liability for the 1992 decision to begin treating the Plan as a church

plan; she seeks declaratory relief that the Plan is subject to ERISA in

light of the fact that Defendants have not complied with ERISA within

any conceivable limitations period.

Finally, although additional arguments raised by Defendants were

not fairly included in the Certified Order, Plaintiff briefly explains they

are legally and factually erroneous.
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STANDARD OF REVIEW

This Court “appl[ies] a de novo standard of review to both a

district court’s grant of summary judgment and questions of statutory

interpretation.” J & G Sales Ltd. v. Truscott, 473 F.3d 1043, 1047

(9th Cir. 2007). Summary judgment is proper if the movant can show

“there is no genuine dispute as to any material fact and the movant is

entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).

ARGUMENT

I. The Plan Is Not a Church Plan Because It Was Not
Established by a Church.

A. The Statutory Text Is Unambiguous: A Church Plan
Must Be Established by a Church.

“The term ‘church plan’ means a plan established and maintained

… by a church[.]” 29 U.S.C. § 1002(33)(A). “As a rule, a definition which

declares what a term ‘means’ … excludes any meaning that is not

stated.” Burgess v. United States, 553 U.S. 124, 130 (2008) (citations

and quotation marks omitted). Thus, “[t]wo separate elements must

both be met for the exemption to apply: a church must first create

(establish) the plan and then run (maintain) the plan.” Stapleton,

76 F. Supp. 3d at 800. Although the original 1974 church plan definition

was amended in 1980 to provide that a church plan could be
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“maintained” by a “principal purpose” administrative organization,

see 29 U.S.C. § 1002(33)(C)(i), and could include employees of entities

“controlled by or associated with” a church, see id. § 1002(33)(C)(ii)(II)-

(C)(iii), neither amendment altered the requirement that a church plan

be established by a church. Id. § 1002(33)(A).7

1. Section C(i) Does Not Change the “Established”
Requirement.

Defendants’ reliance on section C(i) is misplaced. Section C(i)

states:

A plan established and maintained … by a church …
includes a plan maintained by an organization, … the
principal purpose or function of which is the administration
or funding of a plan … , if such organization is controlled by
or associated with a church[.]

Id. § 1002(33)(C)(i). Section C(i) begins by repeating the words

“established and maintained” from section A, Br. 19, but this precludes

Defendants’ construction: it makes clear that section A’s definition still

applies and can be modified only to the extent provided by the

remainder of section C(i). The remainder of section C(i) recognizes only

that a church plan “includes” a plan “maintained” by a church-

7 Compare ADD1 (1974 statute), with ADD2 (current statute).
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associated “principal purpose” entity; it does not state that a church

plan includes a plan established by such an entity.

a. Defendants’ Construction Violates Numerous
Canons of Construction.

To read section C(i) as extending church plan status to any plan

maintained by a “principal purpose” entity, “whether or not they were

first established by a church,” Br. 18, violates numerous canons of

statutory construction. First, it improperly reads the “established”

requirement out of the statute. Contra Bennett v. Spear, 520 U.S. 154,

173 (1997) (A “cardinal principle of statutory construction … [is] to give

effect, if possible, to every clause and word of a statute … rather than to

emasculate an entire section.”) (citations and quotation marks omitted).

As the Stapleton court explained:

If, as [Defendants] would have it, a plan could qualify solely
on the basis of being maintained by a non-church entity (the
second element of subsection 33(A)), the “established by”
requirement (the first element of subsection 33(A)), which is
a separate, independent requirement under the terms of
subsection 33(A), would become meaningless.

76 F. Supp. 3d at 801. Defendants’ suggestion that “[s]ubparagraphs

A and C each reach ‘cases that the other ... does not,’” Br. 23, ignores

that section C(i) incorporates both the “established” and “maintained”
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requirements from section A and modifies only the “maintained”

requirement.

Second, as the District Court explained, pursuant to the canon

expressio unius est exclusio alterius, “we must presume that Congress

acted intentionally in using the words ‘establish and maintain’ in

section A as something only a church can do, as opposed to the use of

only the word ‘maintain’ in section C(i) to refer to the capabilities of

church-associated organizations.” ER-31 (citing Russello v. United

States, 464 U.S. 16, 23 (1983)); Stapleton, 76 F. Supp. 3d at 801

(“[S]ubsection 33(C)(i) says nothing about a plan established by an

affiliated organization.”).

Third, “Congress … does not alter the fundamental details of a

regulatory scheme in vague terms”; i.e., it does not “hide elephants in

mouseholes.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468

(2001). Defendants fail to explain why, if Congress had intended to

allow a church-associated hospital to establish its own church plan,

it would have done so through a provision requiring such a plan to be

maintained by “principal purpose” organization. 29 U.S.C.

§ 1002(33)(C)(i). See also Stapleton, 76 F. Supp. 3d at 803
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(Congress “would not have evinced that intent in such a roundabout

way.”). Defendants’ efforts to portray sections A and C(i) as merely

“alternative” ways to qualify as church plans, Br. 23, ignores that

section A is the only section that indicates which entities may

“establish” a plan and the only section that defines what the term

church plan “means.” Burgess, 553 U.S. at 130.

b. Defendants’ Critiques of the District Court’s
Construction Fail.

Defendants rely on straw-man arguments and misapplied canons

of construction. First, reading section C(i) as modifying only the entities

that may “maintain” a church plan does not create “surplusage.”

Contra Br. 19. The repetition of the words “established and maintained”

at the beginning of section C(i) incorporates both requirements of

section A into section C(i), and only the District Court’s reading gives

meaning to both concepts. Defendants’ reading—which takes the form

of “established and maintained” equals “maintained”—is the only

construction that reads the word “established” out of section C(i).

Second, contrary to Defendants’ suggestion, Br. 20, the District

Court recognized that the word “includes” expands Section A’s

definition of a church plan: “the category of ‘who may maintain a church
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plan’ is being expanded upon in section C(i).” ER-31. However, section

C(i) does “nothing more.” Stapleton, 76 F. Supp. 3d at 801.

This Court has explained that the term “includes” is naturally

read as a “term of illustration,” and should be read to expand a

definition only where the “exclusivity of two or more terms requires a

broader interpretation.” Ariz. State Bd. For Charter Sch. v. U.S. Dep’t of

Educ., 464 F.3d 1003, 1008 (9th Cir. 2006). Here, the exclusivity of

section A and section C(i) arises only with respect to which entities may

“maintain” a church plan. Thus, Arizona State compels the construction

compatible with section A’s established requirement—section C(i) refers

only to a church-established plan that is maintained by a “principal

purpose” entity. Id. (“Arizona’s definition of the term ‘public ... charter

school’ includes both nonprofit and for-profit charter schools. As a

result, the term is neither mutually exclusive nor incompatible with the

term ‘nonprofit.’”).

Third, the “rules of grammar and logic” do not support

Defendants’ position. Contra Br. 18. The summary of section C(i)

provided by Overall v. Ascension Health, 23 F. Supp. 3d 816, 828

(E.D. Mich. 2014)—“if A is exempt and A includes C, then C is also
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exempt”—does not support an argument that C (a plan “maintained”

by a “principal purpose” organization) can be “established” by an entity

other than a church. Similarly, the parallel church plan definition in

the IRC, see 26 U.S.C. § 414(e)(3)(A), states that a plan “maintained” by

a “principal purpose” organization will be “treat[ed]” as a church plan,

but this does not mean a plan may be established by an entity other

than a church. Contra Br. 20.

Fourth, “established and maintained” is not a singular

requirement or “term of art” that can be satisfied merely by

“maintaining” a plan pursuant to section C(i). Contra Br. 18. This was

the conclusion reached in Medina v. Catholic Health Initiatives, No. 13-

1249, 2014 WL 4244012, at *2 (D. Colo. Aug. 26, 2014), but Medina fails

to “explain why ‘established and maintained’ should be read as a

singular term of art when, as a matter of grammar and practice, those

two words have separate, ordinary meanings.” Stapleton, 76 F. Supp. 3d

at 802-803 (citing Gonzales v. Oregon, 546 U.S. 243, 282 (2006) (“We do

not force term-of-art definitions into contexts where they plainly do not

fit.”)). To “establish” a plan is to bring it into existence, whereas to
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“maintain” a plan is to continue it, including by funding it.8 ERISA

repeatedly uses the verbs “establish” and “maintain” separately,

phrased in the disjunctive.9 Because section A of the church plan

definition uses the words “establish” and “maintain” conjunctively,

it can be “‘presume[d]’ that Congress intended a difference in meaning.”

Loughrin v. United States, 134 S. Ct. 2384, 2390 (2014) (citation

omitted).

Similarly, because Rose v. Long Island R.R. Pension Plan,

828 F.2d 910, 920 (2d Cir. 1987), interpreted the distinct “established or

maintained” requirement in ERISA’s governmental plan exemption, id.

(construing 29 U.S.C. § 1002(32)), Defendants may not rely on its

discussion regarding the importance of the entity that “maintains” a

plan. Br. 21. However, the comparison to the governmental exemption

is helpful for another reason, as unlike section C(i) of the church plan

exemption, a subsection of the governmental plan exemption “includes”

8 Compare Webster’s Third New International Dictionary of the English
Language 778 (1986), with id. at 1362; see also Anderson v. UNUM
Provident Corp., 369 F.3d 1257, 1265 (11th Cir. 2004) (“To ‘maintain’
a plan, … means to ‘continue’ a plan.”) (citation omitted).

9 See, e.g., 29 U.S.C. § 1002(2)(A) (the term “pension plan” means a plan
“established or maintained by an employer”) (emphasis added).
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plans “established and maintained” by other entities. 29 U.S.C.

§ 1002(32) (emphasis added). See Loughrin, 134 S. Ct. at 2390.

Finally, no appellate court has held that a non-church entity can

establish a church plan. Contra Br. 18. Although the Fourth Circuit

stated in dicta, without explanation or analysis, that “a plan

established by a corporation associated with a church can still qualify

as a church plan,” Lown v. Cont’l Cas. Co., 238 F.3d 543, 547 (4th Cir.

2001), it then held that the plan at issue was not a church plan based

on a factual determination that the employer was not associated with a

church. Id. at 547-48. And Chronister v. Baptist Health, 442 F.3d 648,

651-53 (8th Cir. 2006), did not discuss who may establish a church plan.

See Kaplan, 2014 WL 1284854, at *7 (Lown and Chronister “were not

faced with the legal issue” presented here).10

2. Sections C(ii)(II) and C(iii) Do Not Change the
“Established” Requirement.

Defendants and their amici also cannot rely on sections C(ii)(II)

and (iii), contra Br. 20-21, Providence Br. 15-16, as they provide only

10 Contrary district court opinions, see Brief Amici Curiae of Providence
Health & Services (“Providence Br.”) at 14-16, Appeal Dkt. #33, are
unpersuasive. See ER-32-33 (explaining flaws in these opinions);
Stapleton, 76 F. Supp. 3d at 802; Kaplan, 2014 WL 1284854, at *8.
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that employees of an organization “controlled by or associated with a

church” can be included in that church’s plan. See 29 U.S.C. §

1002(33)(C)(ii)-(iii). This is accomplished as follows: section C(ii)(II)

defines “employee of a church” to include employees of a church-

associated organization, and section C(iii) deems the church to be the

employer of these newly defined “employees.” Id. This redefinition of

“employee” and “employer” was necessary because both ERISA and the

tax-qualification requirements of the IRC require a “plan” be sponsored

by an employer for the benefit of its employees. 29 U.S.C. § 1002(2);

26 U.S.C. § 401(a). However, as the District Court explained, “[t]hat an

established church plan may include employees of a church-associated

organization ... does not mean that an associated organization may

establish a church plan.” ER-31.

3. No Subsequent Law Has Interpreted the Church
Plan Definition.

Defendants rely on Pub. L. No. 108-476, Br. 21, but this merely

provided that “any retirement plan maintained by the YMCA

Retirement Fund … shall be treated as a church plan.” Pub. L. No. 108-

476, § 1(a)(1) (2004). Consistent with the principal that a statute should

not be interpreted in a manner that would render a subsequent law
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superfluous, Wilson v. Marchington, 127 F.3d 805, 809 (9th Cir. 1997),

the subsequent statute “treating” YMCA plans as church plans strongly

suggests they did not otherwise satisfy the church plan definition.11

Defendants next note that 26 U.S.C. § 403(b)(9)—which permits

church-related defined contribution plans to be treated as tax-sheltered

annuities—used language different from the church plan definition.

Br. 22. But Courts “decline[] to interpret provisions with reference to

later enacted laws that did not, among other possibilities, ‘declare the

meaning of earlier law’ or ‘reflect any direct focus by Congress upon the

meaning of the earlier enacted provisions.’” United States v. O’Donnell,

608 F.3d 546, 552 (9th Cir. 2010) (citation omitted). Nonetheless,

Defendants ignore another inconsistency between section 403(b)(9) and

the church plan definition: section 403(b)(9)(B) uses the disjunctive

“established or maintained.” (emphasis added). Defendants cannot

plausibly suggest that Congress used such indirect means to

fundamentally alter the definition of a church plan—to cover, for

example, a plan “established” by a church but “maintained” by neither a

11 Senator Bunning made clear that a church plan is “a type of pension
plan offered by churches or associations of churches.” 150 Cong. Rec.
S11,863-64 (2004) (ADD23).
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church nor a “principal purpose” entity. See, e.g.¸ Whitman, 531 U.S.

at 468. Accordingly, section 403(b)(9)(B) can be read in only one of two

ways: (i) as extending tax-sheltered annuity status to a certain subset of

ERISA plans (in addition to church plans); or (ii) as an imprecise

attempt to paraphrase the original church plan exemption, i.e.

addressing a plan established by a church and maintained by either a

church or a “principal purpose” entity. Neither possibility supports

Defendants’ construction.

For this same reason, 15 U.S.C. § 77c(a)(2), which merely

incorporates section 403(b)(9)(B), does not provide insight into the scope

of the church plan definition. Contra Br. 22. And neither statute

“deemed” the Plan a church plan or created “disparate sets of legal

obligations.” Contra Br. 22. Indeed, section 77c(a)(2), by its express

terms, applies only if a plan satisfies the church plan definition in

26 U.S.C. § 414(e).

B. The Legislative History Supports the District Court’s
Construction.

Even if the text were ambiguous, the legislative history also

“strongly supports” the District Court’s reading, ER-33, as it reflects

two narrow purposes of the 1980 amendments: (1) section C(i) was
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added to include “church plans which rather than being maintained

directly by a church are instead maintained by a pension board

maintained by a church,”12 and (2) sections C(ii) and (iii) were added

“so that a church plan which covers the employees of a church agency

generally would be exempt from … ERISA.”13

1. The Legislative History of Section C(i) Is Clear.

The sponsors of the 1980 amendments, Senator Talmadge and

Representative Conable, recognized that the original 1974 definition

created a “technical problem[]” because “[t]he large majority of church

plans of the congregational denominations are administered by a

pension board, a unit separate from, but controlled by, the

denomination.” 124 Cong. Rec. 12,107 (1978) (ADD7). This “raise[d] a

question whether a plan maintained by a pension board is maintained

by a church,” as required by subsection A. Id. Accord 125 Cong. Rec.

10,052 (ADD12). To address these concerns, Talmadge and Conable

introduced legislation that would “retain the definition of church plan

as a plan established and maintained for its employees by a church,”

12 Exec. Sess. of S. Comm. on Fin., 96th Cong. 40 (1980) (statement of
Sen. Talmadge) (ADD32).

13 126 Cong. Rec. 19,599 (1980) (official summary) (ADD19).
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but would clarify that “[a] plan or program funded or administered

through a pension board … will be considered a church plan” if the

board’s “principal purpose or function” was the “administration or

funding” of the church plan and the board was “controlled by or

associated with a church.” 124 Cong. Rec. 16,523 (1978) (ADD10);

accord 124 Cong. Rec. 12,107 (ADD7).

Nothing in the legislative history indicates that Congress intended

to permit such “principal purpose” organizations, much less other non-

church entities, to establish their own church plans. Contra Br. 26-27.

Defendants cite statements of Senator Talmadge that addressed plans

“administered by a pension board,” 125 Cong. Rec. 10,052 (ADD12), or

“funded or administered through a pension board,” id. at 10,053, but

Talmadge never stated that a plan established by a pension board

would be considered a church plan.

2. The Legislative History of Sections C(ii)(II) and
C(iii) Is Clear.

Talmadge and Conable also recognized that church plans “have

historically covered both ministers and lay employees of churches and

church agencies.” 125 Cong. Rec. 10,052. The 1974 definition permitted

church plans to include employees of church agencies, but only
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temporarily: this provision was set to sunset in 1982. Thus, absent

Congressional action, “the churches must divide their plans into two so

that one will cover church employees and the other, agency employees.”

Id. Accord 124 Cong. Rec. 12,107 (ADD7). To avoid the burdens imposed

by this division, “[t]he present law definition of the term ‘church plan’

[wa]s continued,” 126 Cong. Rec. 19,599 (ADD19), so that church-

established plans could “continue to provide retirement and welfare

benefits for agency employees” through “one plan for both church and

agency employees ....” Hearings Before the Subcomm. on Private Pension

Plans and Employee Fringe Benefits of the S. Comm. on Fin., 96th Cong.

365 (1979) (statement of Sen. Talmadge)(ADD28). Accord 126 Cong.

Rec. 20,208 (1980) (official summary) (“The bill would permit a church

plan to cover employees of a tax-exempt agency controlled by or

affiliated with a church[.]”)(ADD22).

Defendants and their amici cite language addressing the

importance of church-associated organizations, Br. 27, Providence

Br. 8,14 but these comments addressed only why employees of such

14 See also Brief Amici Curiae of Alliance Defending Freedom and
Thomas More Society (“ADF Br.”) at 9, Appeal Dkt. #23.
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organizations should be included in church-established plans. See

125 Cong. Rec. 10,052 (ADD12); 124 Cong. Rec. 12,107 (ADD7).

Defendants and their amici also misconstrue statements from the

opponents of the 1980 amendments. Br. 27-28, Providence Br. 9.15

But Daniel Halperin from the Treasury Department merely expressed

opposition to the provisions that would include employees of church-

affiliated hospitals and schools in church plans, and did so shortly after

Talmadge explained that the amendment would “continue” to allow a

church plan to “cover the employees of a church-related hospital,

university or retirement home,” which was “a common practice of many

churches.” Exec. Sess. of S. Comm. on Fin., 96th Cong. 40 (ADD32)

(emphasis added). Similarly, Senator Javits was concerned only that

the exemption would “exempt[] those who work for schools and similar

institutions.” 126 Cong. Rec. 20,180 (1980) (ADD21) (emphasis added).

3. Defendants Cannot Rewrite Legislative History.

These amendments were not enacted to put churches and their

associated entities “on equal footing,” contra Br. 24, nor were they

15 See also Brief Amici Curiae of Guidestone Financial Resources, et al.
(“Guidestone Br.”) at 17, Appeal Dkt. #28.
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“intended to end” IRS inquiries into whether entities qualified as

churches. Contra id. 28; Providence Br. 7; Guidestone Br. 26. This

narrative is derived from a selective reading of letters from religious

groups that were published in the Congressional record. See Br. 25-26

(citing 125 Cong. Rec. 10,054-58 (ADD14-18)). But “nothing in the

legislative reports indicates that Congress—as opposed to [witnesses]—

endorsed the interpretation urged upon [the Court].” Lauritzen v.

Lehman, 736 F.2d 550, 555 (9th Cir. 1984). Neither Defendants nor

their amici cite any statement from any member of Congress agreeing

with these concerns. And Congressional concerns regarding religious

entanglement related only to subjecting church-established plans to

ERISA’s reporting requirements.16

Notably, none of the letters cited by Defendants, including those

from entities related to amici, asked Congress to permit church-

associated entities to establish their own church plans. For example,

the Pension Boards of the United Church of Christ, explained that they

understood the 1980 amendment as “intended to clarify the exemption

16 Absent amendment, church-established plans would lose the
exception if they continued covering agency employees. See, e.g.,
124 Cong. Rec. 12,106 (ADD6); 125 Cong. Rec. 10,052 (ADD12).
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of churches from the provisions of ERISA and to provide for coverage of

church agencies and ministers, wherever carrying out their ministry,

within the church plan.” 125 Cong. Rec. 10,055-56 (ADD15-16)

(emphasis added).

C. The District Court’s Construction Is Consistent with
ERISA Policy.

Defendants’ policy arguments, Br. 20-21, are misplaced.

“Whatever merits … policy arguments may have, it is not the province

of … Court[s] to rewrite the statute to accommodate them.” Artuz v.

Bennett, 531 U.S. 4, 10 (2000). Although courts may look “to the design

of the statute as a whole and to its object and policy,” Crandon v. United

States, 494 U.S. 152, 158 (1990), Congress never expressed any interest

in permitting church-associated hospitals to establish their own church

plans. Rather, Congress intended to permit a church to include

employees of its associated organizations in a single plan. See, e.g.,

125 Cong. Rec. 10,052 (“Ministers and lay employees have a unique

need to be covered by one plan.”)(ADD12). This was motivated, in part,

by concerns that church-associated organizations did not operate as

businesses:
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If a business incurs increased plan maintenance costs, it
merely passes these on to the consumer. The incomes of most
church agencies, on the other hand, are dependent solely
upon tithes and other offerings. There is virtually no way for
them to compensate for additional costs of complying with
ERISA.

Id. These concerns have no application to a multi-billion dollar

corporation like Dignity.

Conversely, the object and policies underlying ERISA favor the

District Court’s construction. Congress was clear that ERISA should be

construed “liberally” to provide “maximum” protections for workers, and

“exemptions should be confined to their narrow purpose.” S. Rep.

No. 93-127 (1973), reprinted in 1974 U.S.C.C.A.N. 4838, 4854, 1973 WL

12550; John Hancock Mut. Life Ins. Co. v. Harris Trust & Sav. Bank,

510 U.S. 86, 97 (1993) (the court is “inclined, generally, to tight reading

of exemptions from comprehensive schemes of this kind”). Thus, as the

Kaplan court explained:

Opening the door to expand the church plan exemption to
this extent would place more employees at risk of having
insufficient benefits upon retirement. What must be kept in
mind is that ERISA is a remedial statute, so any exemptions
included thereunder should be construed narrowly.
Defendants’ interpretation would achieve quite the opposite.

2014 WL 1284854, at *6 (citation omitted).
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D. Agency Interpretations Are Neither Controlling Nor
Persuasive.

Even if the statutory text were unclear, the IRS General Counsel

Memorandum (“GCM”) and Private Letter Rulings (“PLRs”), as well as

the DOL Advisory Opinions (“AOs”), are not entitled to deference under

Chevron, U.S.A. v. NRDC, Inc., 467 U.S. 837, 843 (1984): the statutory

construction contained therein was not arrived at through “a formal

adjudication or notice-and-comment rulemaking,” Christensen v. Harris

Cnty., 529 U.S. 576, 587 (2000), and was not intended to be binding on

third parties.17 United States v. Mead Corp., 533 U.S. 218, 233 (2001).

Interpretations contained in informal opinion letters may be

entitled to some respect, but “only to the extent that those

interpretations have the ‘power to persuade.’” Christensen, 529 U.S.

at 587 (citing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)).18

17 The GCM states: “This document is not to be relied upon or otherwise
cited as precedent by taxpayers.” I.R.S. G.C.M. 39,007, 1983 WL
197946, at *6 (Nov. 2, 1982). See also Blue Lake Rancheria v. United
States, 653 F.3d 1112, 1119 (9th Cir. 2011) (“[P]rivate letter rulings
may not be used or cited as precedent, so this ruling does not influence
our decision.”); Patelco Credit Union v. Sahni, 262 F.3d 897, 908
(9th Cir. 2001) (DOL advisory opinion “is not binding”) (citing ERISA
Procedure 76-1, § 10).

18 Idaho First Nat’l Bank v. Comm’r, 997 F.2d 1285, 1290 (9th Cir.
1993), granted “some deference” to an IRS GCM only because it
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Among the factors that give an interpretation the “power to persuade”

are the “thoroughness evident in its consideration” and the “validity of

its reasoning.” Skidmore, 323 U.S. at 140

Here, the GCM—and the PLRs and AOs that followed—lack any

power to persuade. Kaplan, 2014 WL 1284854, at *10; accord Stapleton,

76 F. Supp. 3d at 805. The GCM assumed its conclusion, without

analysis of the relationship between sections C (regarding who may

maintain a plan) and A (regarding who may establish a plan). 1983 WL

197946, at *4-6. See, e.g., Shin v. Holder, 607 F.3d 1213, 1219 (9th Cir.

2010) (“conclusory” opinion that “lacks any meaningful analysis” is

owed no deference); Univ. of Texas Sw. Med. Ctr. v. Nassar, 133 S. Ct.

2517, 2533 (2013) (construction unpersuasive where it “fails to address

the particular interplay among” relevant provisions). The GCM did not

evaluate the legislative history, contra Br. 37, but instead misconstrued

the statement from Senator Javits. Compare 1983 WL 197946, at *6

n.1, with supra at 29.

reflected a “considered” opinion and only after noting that “GCMs are
not controlling.” Id.

  Case: 15-15351, 09/04/2015, ID: 9673536, DktEntry: 46-1, Page 54 of 133



35

The PLRs are no more persuasive. They do not analyze the

statute, contra Br. 37, but rather restate the statutory language and

follow the conclusions of the GCM.19 And many of the DOL AOs merely

deferred to PLRs, without analysis.20 That certain prior PLRs addressed

the Plan does not change the fact that the statutory construction

reflected therein is not entitled to deference and is not persuasive.21 See

ER-14. In any event, a taxpayer may rely on a PLR only vis-à-vis the

IRS and only with respect to tax liability. See IRS Rev. Proc. 2015-1,

§ 2.01, 2015 WL 44244 (Jan. 2, 2015) (a “letter ruling” is a response to a

taxpayer’s inquiry “about its status for tax purposes or the tax effects of

its acts or transactions.”); id. § 11.03.

Age, standing alone, does not confer weight. “Longstanding”

informal agency interpretations are not entitled to respect, Br. 35,

if they “lack … persuasive force.” Nassar, 133 S. Ct. at 2533.22 Unlike in

19 See, e.g., ER-434; ER-466; ER-476; ER-483; I.R.S. P.L.R. 201505048,
2015 WL 389734 (Jan. 30, 2015).

20 See, e.g., D.O.L. Op. Ltr. 85-01A, 1985 WL 32792, at *3 (Jan. 5, 1985);
D.O.L. Op. Ltr. 04-11A, 2004 WL 3244870, at *1 (Dec. 30, 2004).

21 Defendants concede these prior letters do not address the Plan
following Dignity’s corporate reorganization in 2012. Br. 8 n.4. See also
ER-506.

22 Defendants cite inapposite cases. Br. 35. See Taproot Admin. Servs.,
Inc. v. Comm’r, 679 F.3d 1109, 1116 (9th Cir. 2012) (ruling “turns on
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Fed. Express Corp. v. Holowecki, 552 U.S. 389, 401-02 (2008), where

there were “[n]o clearer alternative[]” interpretation, here the District

Court’s construction is the “reasonable” interpretation while the IRS

construction is “in considerable tension with the structure and

purposes” of ERISA. Id.

Similarly, although Davis v. United States, 495 U.S. 472, 482, 484

(1990), gave weight to a “contemporaneous” agency construction, that

construction was issued by the Commissioner and was consistent with

Congressional intent and the “accepted meaning” of the term “use.” Id.

Conversely, Defendants rely on the construction of IRS general counsel

that is inconsistent with congressional intent and the statutory text,

and expressly provided that it was not to be cited as precedent. Supra

n.17.

The PBGC has not interpreted the church plan definition. Contra

Br. 34. In Opinion Letter 78-1, 1978 WL 5724 (Jan. 5, 1978), the PBGC

declined to opine whether a plan was a church plan, and instead stated

that the IRS position “will control” whether the PBGC treats a plan as a

sound reasoning.”); Cal. State Legislative Bd., United Transp. Union v.
Dep't of Transp., 400 F.3d 760, 763 (9th Cir. 2005) (interpretation
arrived at through notice-and-comment rulemaking).
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church plan. Id.23 Similarly, the Settlement Agreement between CHW

and the PBGC merely relied on IRS PLRs. ER-442-43. Such deference

to the interpretations of other agencies does not constitute an

expression of agency expertise to which deference is owed. Contra Br. 34

(citing PBGC v. LTV Corp., 496 U.S. 633, 651 (1990)).

The Supreme Court does not defer to every position of the PBGC,

regardless of formality, thoroughness, or persuasiveness. Contra Br. 34-

35. Rather, Beck v. PACE Int’l Union, 551 U.S. 96 (2007), held that an

interpretation of the PBGC set forth in a detailed, thirteen-page

analysis was “persuasive” and the “better reading” of the statute. Id.

at 104-110. No such thorough analysis is present here. Similarly, that

courts should consider the reasoned input from agencies administering

statutes, Western Radio Servs. Co. v. Qwest Corp., 530 F.3d 1186, 1205

(9th Cir. 2008), does not mean a court should defer to the PBGC’s

refusal to construe a statute.

Finally, although “uniform national treatment of pension benefits”

is unquestionably a goal of ERISA, Raymond B. Yates, M.D., P.C. Profit

23 Accord 2011 Enrolled Actuaries Meeting, Questions to the PBGC and
Summary of Their Responses 25 (Mar. 2011),
http://www.pbgc.gov/documents/2011bluebook.pdf.
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Sharing Plan v. Hendon, 541 U.S. 1, 17 (2004) (citation omitted), this

goal is not serviced by exempting plans from ERISA, and no court has

held that uniformity warrants deference to an informal, unpersuasive

agency construction of a statute. Contra Br. 35. The church plan

exemption also is not “interwoven” with “technically complex”

provisions applicable to ERISA-covered plans. Contra Br. 36. Rather,

where, as here, the exemption does not apply, a plan is subject to the

same requirements as all other ERISA-covered plans.

E. Congress Has Not Ratified the Erroneous Agency
Interpretations.

“The Supreme Court ... has drawn a sharp distinction between

‘Congress’ deliberate acquiescence’ [to an agency construction] and its

‘failure to express any opinion.’” Morales-Izquierdo v. Gonzales,

486 F.3d 484, 493 (9th Cir. 2007) (citation omitted). Congressional

acquiescence may not be inferred absent “‘overwhelming evidence’ that

Congress considered and failed to act upon the ‘precise issue’ before the

Court.” Rapanos v. United States, 547 U.S. 715, 750 (2006) (plurality

opinion) (citation omitted); accord Solid Waste Agency v. U.S. Army

Corps of Eng’rs, 531 U.S. 159, 170 (2001). Here, no such evidence exists.

And “congressional silence ‘lacks persuasive significance,’ …
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particularly where administrative regulations are inconsistent with the

controlling statute[.]” Brown v. Gardner, 513 U.S. 115, 121 (1994)

(citations omitted).

Congress amended other provisions of ERISA and has

incorporated the church plan exemption into other federal statutes,

but it has not “revisit[ed]” the church plan definition in 29 U.S.C.

§ 1002(33)(A)-(C). Contra Br. 38-39 (citing Commodity Futures Trading

Comm’n v. Schor, 478 U.S. 833, 846 (1986)). “[W]hen, as here, Congress

has not comprehensively revised a statutory scheme but has made only

isolated amendments, ... ‘[i]t is impossible to assert with any degree of

assurance that congressional failure to act represents’ affirmative

congressional approval of [a] statutory interpretation.’” Alexander v.

Sandoval, 532 U.S. 275, 292 (2001) (citation omitted).

Additionally, Congressional approval should not be inferred

where, as here, “[t]here is no indication that Congress was aware of”

the agency’s interpretation when it acted (or failed to act). Demarest v.

Manspeaker, 498 U.S. 184, 190 (1991); see also Lorillard v. Pons,

434 U.S. 575, 581 (1978) (“Congress exhibited both a detailed

knowledge of the [statutory] provisions and their judicial
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interpretation.”); Cottage Sav. Ass’n v. Comm’r, 499 U.S. 554, 561-62

(1991) (relying on a series of “landmark” Supreme Court cases that

formed the “contemporary legal context” in which Congress acted).

Thus, Defendants cannot rely on Merrill Lynch, Pierce, Fenner & Smith,

Inc. v. Curran, 456 U.S. 353 (1982). Br. 38. The informal opinion letters

here, which address an obscure ERISA exemption, are of far less

prominence than the “routine[] and consistent[]” judicial practice of

recognizing a private right to enforce an entire regulatory statute.

Curran, 456 U.S. at 379. Moreover, the church plan exemption has not

gone unchallenged before the Supreme Court, contra id. at 380, and

nothing in the congressional record suggests that Congress was aware

the agencies had unilaterally eliminated the “established”

requirement.24

F. The District Court’s Construction Is the Only One that
Does Not Raise Constitutional Doubts.

The canon of constitutional avoidance compels Plaintiff’s

construction. See, e.g., Clark v. Martinez, 543 U.S. 371, 379 (2005).

24 Conversely, in Curran, the Congressional Record reflected that
Congress both considered granting immunity to private suits, 456 U.S.
at 384 n.72, and dispelled any notion that a jurisdictional clause would
affect private rights of action. Id. at 387.
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1. Application of the Church Plan Exemption to the
Plan Is Unconstitutional.

Regardless of whether a single test applies to all Establishment

Clause claims,25 governmental action violates the Establishment Clause

if its purpose or effect is to favor “religious adherents collectively over

nonadherents.” Bd. of Educ. v. Grumet, 512 U.S. 687, 696 (1994).

To this end, the government may not exempt religious entities from

generally applicable laws unless an exemption is necessary to avoid:

(i) excessive government entanglement in religion, see Corp. of

Presiding Bishop of Church of Jesus Christ of Latter-day Saints v.

Amos, 483 U.S. 327, 335 (1987); or (ii) substantial government-imposed

burden on religious exercise. See Cutter, 544 U.S. at 720.

Absent these conditions, an exemption exclusively for religious

entities would support “only two conclusions”: it is intended to “convey a

message of state endorsement and promotion of” religion, or that it has

“no purpose.” Wallace v. Jaffree, 472 U.S. 38, 59 (1985). Such an

25 Although Lemon v. Kurtzman, 403 U.S. 602 (1971), may provide the
“principal framework for applying the Establishment Clause,” Santa
Monica Nativity Scenes Comm. v. City of Santa Monica, 784 F.3d 1286,
1299 n.7 (9th Cir. 2015), it does not apply in all cases, id., including
challenges to religious accommodations. See Cutter v. Wilkinson,
544 U.S. 709, 717 (2005).
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exemption would run afoul of the Constitution, particularly if it burdens

non-adherents, or creates greater entanglement with religion. See, e.g.,

Tex. Monthly, Inc. v. Bullock, 489 U.S. 1, 15, 18 n.8 (1989) (plurality

opinion); Estate of Thornton v. Caldor, Inc., 472 U.S. 703, 708-09 (1985).

This is precisely the case here. First, the Church Plan exemption

creates an exemption exclusively for churches; secular entities are not

eligible.26

Second, an exemption for the Plan does not relieve Dignity of any

religious burden or eliminate government entanglement in religion.

ERISA is indistinguishable from an array of neutral enactments that do

not significantly burden religious exercise when applied to commercial

activities. Contra ADF Br. 4, 7-13. See, e.g., Jimmy Swaggart Ministries

v. Bd. of Equalization, 493 U.S. 378, 391-94 (1990) (even “substantial

administrative burdens … do not rise to a constitutionally significant

26 Although ERISA provides limited other exemptions—motivated by
distinct purposes—for governmental plans and plans for highly-
compensated employees, Guidestone Br. 27, the church plan exemption
is the only exemption applicable to retirement plans of non-
governmental, domestic employers. See 29 U.S.C. § 1003(b); see also
Tex. Monthly, 489 U.S. at 14 n.4 (“[T]hat Texas granted other sales tax
exemptions … for different purposes does not rescue the exemption for
religious periodicals from invalidation.”).
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level”). Although the church plan exemption was enacted to avoid

“examination of books and records” that “might be regarded as an

unjustified invasion of the confidential relationship … with regard to

churches and their religious activities,”27 Dignity participates in

Medicare and Medicaid and issues tax exempt bonds; thus it already

discloses its financial records and relationships in detail. Compare ER-

835-36 (Complaint ¶ 52), with SR-104 (Answer ¶ 52). See Santa Fe

Indep. Sch. Dist. v. Doe, 530 U.S. 290, 309 (2000) (policy “not necessary

to further any of [the stated secular] purposes”).28

Whether the church plan exemption “relieves” Defendants of

“burdensome regulations to allow them to pursue their own ends,”

Br. 33, is constitutionally irrelevant. Governmental record keeping and

inspection provisions that “apply only to commercial activities

undertaken with a ‘business purpose,’ ... have no impact on petitioners’

27 S. Rep. No. 93-383 (1973), reprinted in 1974 U.S.C.C.A.N. 4889, 4965,
1973 WL 12551.

28 ERISA does not prohibit investment based on moral criteria, contra
Becket Br. 10-11; Providence Br. 12, as long as alternative investments
perform on par with screened investments. 29 C.F.R. § 2509.08-1
(2015). This standard does not impose any additional burden on
Dignity, as it is compelled by the duty to act for the exclusive benefit of
plan participants, id., which the Plan already requires.
ER-659 (§ 11.02).
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own evangelical activities.” Tony & Susan Alamo Found. v. Sec’y of

Labor, 471 U.S. 290, 305 (1985); accord Jimmy Swaggart, 493 U.S. at

391 (“to the extent that imposition of a generally applicable tax merely

decreases the amount of money appellant has to spend on its religious

activities, any such burden is not constitutionally significant”).

Third, an exemption for the Plan harms non-adherents. Contra

Cutter, 544 U.S. at 720 (“[C]ourts must take adequate account of the

burdens a requested accommodation may impose on nonbeneficiaries.”

(citing Thornton, 472 U.S. at 703)).29 Dignity employees are denied all

ERISA protections. See, e.g., United States v. Lee, 455 U.S. 252, 261

(1982) (“[A]n exemption from social security taxes [for] an employer

operates to impose the employer’s religious faith on the employees.”).

Other hospitals also are disadvantaged, as Dignity is able to fund its

growth strategy with money that otherwise would be necessary to fund

the Plan and pay PBGC premiums.

29 Other accommodations that harmed third-parties, see Brief Amici
Curiae of The Becket Fund for Religious Liberty (“Becket Br.”) at 14-
15, Appeal Dkt. #36, alleviated substantial burdens on religion.
E.g., Amos, 483 U.S. at 336.
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Finally, an exemption for the Plan creates government

entanglement with religion. Contra Tex. Monthly, 489 U.S. at 20;

Lemon, 403 U.S. at 620. Although ERISA compliance requires zero

entanglement with religion, assessing whether Dignity is “associated

with a church requires inquiry into whether Dignity “shares common

religious bonds and convictions” with a church. Id. § 1002(33)(C)(iv).

The Court need not resolve Plaintiff’s constitutional claim, but

instead, should construe the statute in a manner that avoids these

constitutional doubts. Clark, 543 U.S. at 381.

2. Defendants’ Constitutional Concerns Lack Merit.

The requirement that church plans be established by churches

does not raise constitutional doubts. Contra Br. 28-33. Although “one

religious denomination cannot be officially preferred over another,”

Larson v. Valente, 456 U.S. 228, 244 (1982), a religious accommodation

that is available to churches—but not other religious organizations—

does not violate this principal of neutrality because the “distinction [is]

based on organizational form and purpose, and not religious belief or

denomination.” Priests For Life v. U.S. Dep’t of Health & Human Servs.,
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772 F.3d 229, 273 (D.C. Cir. 2014) (distinguishing Larson).30 “[T]ax

advantages that have long been available to houses of worship, but not

other types of religious organizations,”31 “have not been thought to

violate the Establishment Clause.” Id. n.29. Cf. Geneva Coll. v. Sec’y

U.S. Dep’t of Health & Human Servs., 778 F.3d 422, 444 (3d Cir. 2015),

petition for cert. filed, Geneva Coll. v. Burwell (U.S. Aug. 12, 2015)

(“we cannot agree that the different treatment afforded to the Catholic

Church as a house worship versus the Catholic nonprofit organizations

imposes a substantial burden in violation of RFRA”).

The sole contrary source Defendants cite is an inapposite

concurring opinion in Spencer v. World Vision, Inc., 633 F.3d 723

(9th Cir. 2011). Br. 29. See also United States v. Schesso, 730 F.3d 1040,

1049 (9th Cir. 2013) (“[A] concurring opinion” is not “binding circuit

precedent.”). This concurrence merely stated that limiting the religious

exemption from Title VII to churches, in contravention of the statutory

30 Accord Little Sisters of the Poor Home for the Aged, Denver, Colo. v.
Burwell, 794 F.3d 1151, 2015 WL 4232096, at *35 (10th Cir. 2015),
petition for cert. filed, S. Nazarene Univ. v. Burwell (U.S. July 27,
2015); Univ. of Notre Dame v. Sebelius, 743 F.3d 547, 560 (7th Cir.
2014), cert. granted, judgment vacated on other grounds sub nom.,
Univ. of Notre Dame v. Burwell, 135 S. Ct. 1528 (2015).

31 See, e.g., 26 U.S.C. §§ 6033(a)(3)(A)(i), 7611.
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text, “potentially runs afoul” of principles of “neutrality among religious

groups.” Spencer, 633 F.3d at 728 (emphasis added). But see Coal. of

Clergy, Lawyers, & Professors v. Bush, 310 F.3d 1153, 1166 (9th Cir.

2002) (Dicta “does not bind a panel of this court.”). Whether a statute

permitting faith-based hiring by “religious corporations” could be

limited to churches, Spencer, 633 F.3d at 728, has nothing to do with

whether an exemption from a neutral statute like ERISA may

permissibly distinguish between churches and associated organizations.

The Court should not conflate the “familiar regulatory distinction

between houses of worship and religiously affiliated organizations,

based on organizational form and purpose, with constitutionally

impermissible distinctions based on denomination.” Priests for Life, 772

F.3d at 272-73.

Other cases cited by Defendants addressed differentiation based

on degree of religiosity. See Colo. Christian Univ. v. Weaver, 534 F.3d

1245, 1259 (10th Cir. 2008) (whether entities were “pervasively

sectarian”); Univ. of Great Falls v. NLRB, 278 F.3d 1335, 1342 (D.C.

Cir. 2002) (whether entities were “sufficiently religious”). Br. 30. As the

Tenth Circuit subsequently explained, “Larson and Colorado Christian
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prohibit preferences based on denomination (e.g., Catholic, Jewish,

Islamic, etc.) and religiosity (e.g., pervasively sectarian, moderately

sectarian, non-sectarian, etc.), but do not prohibit distinctions based on

organizational type (e.g., church, non-profit, university, etc.).” Little

Sisters, 2015 WL 4232096, at *37. Accord Priests for Life, 772 F.3d at

273.

Distinctions between churches and church-associated

organizations do not discriminate between denominations merely

because “some denominations are less likely to carry out ministry

functions through a church ... than others.” Little Sisters, 2015 WL

4232096, at *37; accord Univ. of Notre Dame, 743 F.3d at 560 (“A law

exempting churches … from property taxes will benefit religious

denominations that own a great deal of property, to the disadvantage of

denominations with modest property holdings (such as storefront

churches). This unequal effect does not condemn the law.”). These

differences are constitutionally permissible because the underlying

distinction is based on organizational form and purpose and not

denomination or religiosity. See Priests For Life, 772 F.3d at 272-73.
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Congress did not disagree. Contra Br. 30; Becket Br. 9-10.

The sponsors of the 1980 amendment discussed differences between

hierarchical and congregational denominations only in explaining why

church plans could be maintained by “principal purpose” organizations

and could include employees of church-associated organizations. Supra

at 25-31.

Finally, the District Court’s construction does not infringe on

internal church governance. Although a religious entity—like any other

entity—is free to make its own decisions regarding its organizational

form and purpose, see, e.g., Br. 31-32, the government may nonetheless

condition a religious accommodation on organizational form and

purpose. The Supreme Court has never held otherwise. Contra Br. 31.

Determining whether an entity has the organizational form or purpose

of a “church” does not require evaluation of whether an entity violated

church law, see Serbian E. Orthodox Diocese for U.S. of Am. & Can. v.

Milivojevich, 426 U.S. 696 (1976), and does not limit a church’s selection

of ministers. See Hosanna-Tabor Evangelical Lutheran Church & Sch.

v. EEOC, 132 S. Ct. 694 (2012); see also Priests for Life, 772 F.3d at 274

(distinguishing Hosanna-Tabor).
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Moreover, unlike inquiries into religiosity,32 distinctions based on

organizational form and purpose are made using “neutral, objective

criteria.” Little Sisters, 2015 WL 4232096, at *37. See also Found. of

Human Understanding v. United States, 614 F.3d 1383, 1388 (Fed. Cir.

2010).33 In any event, even under Defendants’ statutory construction, a

court must determine whether there is a “church” with which an entity

is “associated.”

II. CHW/Dignity Is the Only Entity that Established the Plan.

Although Defendants opposed Plaintiff’s motion for partial

summary judgment by arguing that some entity other than

CHW/Dignity established the plan, ER-16-22, they failed to satisfy their

burden to “set forth specific facts showing that there is a genuine issue

for trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986)

(citation omitted). The undisputed facts demonstrate that

CHW/Dignity, and no other entity, established the plan. Moreover,

32 See NLRB v. Catholic Bishop of Chi., 440 U.S. 490, 495, 503 (1979);
Mitchell v. Helms, 530 U.S. 793, 828 (2000); N.Y. v. Cathedral Acad.,
434 U.S. 125, 132 (1977); Amos, 483 U.S. 327.

33 Whether the “religious function” test applied by the IRS in a 1977
GCM is constitutional, Br. 31, Guidestone Br. 23-24, is irrelevant.
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Defendants’ assertions regarding corporate control are both immaterial

and factually erroneous.

A. There Is No Genuine Dispute that CHW, and No Other
Entity, Established the Plan.

The 1990 Plan Restatement states that the Plan document was

“made and entered into by the Plan Sponsor, Catholic Healthcare

West.” ER-332. See also SR-83 (“the Plan was established by CHW to

benefit its eligible employees and to benefit eligible employees of its

Affiliates.”). Numerous other documents are similarly unambiguous,

including Plan amendments, CHW’s 1992 resolution to treat the Plan

as a church plan, CHW’s requests to the IRS for PLRs, and CHW’s 1995

Settlement Agreement with the PBGC. See supra at 8-9. All of these

documents state that the Plan was established by CHW/Dignity, and

none states it was co-established by another entity.34

Although ERISA does not define the term “establish,” its plain

meaning is to “bring into existence,” supra n.8, and courts interpret

“establish” to require an employer take the legal and logistical steps

necessary to bring a plan into existence. See, e.g., Donovan v.

34 Accord ER-453 (Dec. 8, 1993 PLR); ER-473 (Jan. 31, 1997 PLR).
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Dillingham, 688 F.2d 1367, 1373 (11th Cir. 1982) (en banc) (considering

whether employer has engaged in “[a]cts or events that record,

exemplify or implement the decision” to extend benefits.); Carver v.

Westinghouse Hanford Co., 951 F.2d 1083, 1087 (9th Cir. 1991)

(applying Dillingham and holding that “[t]he plan simply was not a

reality until that December when it was formally adopted.”). Here, only

CHW/Dignity took the steps necessary to bring the Plan into existence.

First, the CHW Board, and no other entity, passed the resolution

that “approve[d], authorize[d] and direct[ed] the merger of the

[predecessor] plans … into a single plan and trust” and thereby

“adopt[ed]” the Plan. ER-246. Although certain affiliates passed

resolutions to merge their plans into the Plan, Br. 49, these resolutions

expressly recognized that CHW established the Plan. See ER-245

(stating that “[CHW] has adopted a retirement plan” and authorizing

the merger of the Sisters of Mercy plan “into the CHW Plan.”). Although

St. Joseph’s Hospital, which Defendants do not contend is a church,

resolved to merge its plan into the Plan “four days before” CHW

resolved to establish the Plan, Br. 50-51, it expressly recognized that its
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plan would be merged “into the Catholic Healthcare West Retirement

Plan” as “adopted by” CHW. ER-240.

Second, the Plan Document—from which “a reasonable person can

ascertain the intended benefits, a class of beneficiaries, the source of

financing, and procedures for receiving benefits”35—was “made and

entered into by the Plan Sponsor, [CHW].” ER-332. Defendants cite a

signature page signed by certain “Sponsoring Congregations,” Br. 49-50,

but this page distinguishes between the role and authority of CHW as

“Sponsor,” which “has caused this Plan Agreement to be executed,” and

that of “Affiliates,” which “by joint execution of this Plan Agreement ...

are designated as Affiliates and Employers” and “adopt this Plan

Agreement.” ER-402 (emphasis added). And such “Affiliates” could

adopt the Plan only with CHW/Dignity’s approval. See supra at 9-10.

The 1990 Plan Restatement confirms that it is a “complete restatement

of the original Plan Document entered into by [CHW],” ER-332, and

plainly distinguishes between “Employer” (including Affiliates), and

35 Dillingham, 688 F.2d at 1373; accord Golden Gate Rest. Ass’n v. City
& Cnty. of S.F., 546 F.3d 639, 651 (9th Cir. 2008).
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“[CHW], as sole sponsor of this retirement plan.” ER-337-38, 339

(emphasis added).

Finally, only the CHW/Dignity Board, or its designee, may amend

the plan, and such amendments are binding on all affiliates. Supra at 9-

10. See Golden Gate Rest. Ass’n, 546 F.3d at 653-54 (employer did not

“establish” the plan if another entity “is free to change the conditions of

eligibility for ... enrollment as it sees fit”); Bogue v. Ampex Corp.,

976 F.2d 1319, 1323 (9th Cir. 1992) (plans established where employer

“obligated to apply … ongoing, particularized, administrative,

discretionary analysis”).

Defendants cite snippets of cases discussing the ease with which

an employer may establish a plan, Br. 43-46, but ignore that these cases

nonetheless require an employer take the legal and logistical steps to

bring a plan into existence. See, e.g., Anderson, 369 F.3d at 1265

(employer must have an “‘expressed intention … to provide benefits’”

and “set up” the plan) (citation omitted); New England Mut. Life Ins.

Co. v. Baig, 166 F.3d 1, 4 (1st Cir. 1999) (considering employer intent

and whether the employer “purchased” the insurance contract). This

Court did not hold that “any employer involvement” beyond advertising
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was sufficient to “establish” a plan, Br. 44-45, but rather discussed a

situation where an employer had already “arrange[d] for” benefit

coverage. Credit Managers Ass’n of S. Cal. v. Kennesaw Life & Accident

Ins. Co., 809 F.2d 617, 625 (9th Cir. 1987). Similarly, the Tenth Circuit

explained that “we determine whether the plan is part of an

employment relationship ‘by looking at the degree of participation by

the employer in the establishment or maintenance of the plan.’” Gaylor

v. John Hancock Mut. Life Ins. Co., 112 F.3d 460, 464 (10th Cir. 1997)

(emphasis added) (citation omitted).

Moreover, an employer’s act of funding employee benefits, Br. 49,

is not itself sufficient to “establish” a plan. See, e.g., Golden Gate Rest.

Ass’n, 546 F.3d at 649. And although an ERISA plan can be “sponsored”

by two or more employers, see Br. 44, Defendants ignore that this Plan

has only one: CHW/Dignity. ER-339 (§ 2.31).

Finally, these requirements do not impermissibly limit the scope

of ERISA, contra Br. 48, but rather serve to distinguish between empty

promises and reliable benefits. Dillingham, 688 F.2d at 1373; Carver,

951 F.2d at 1087. Defendants’ concerns ring hollow, as they seek to
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apply an impermissibly lax definition of “established” for the purpose of

avoiding ERISA.

B. Defendants’ Arguments Regarding Control Are
Legally and Factually Erroneous.

1. Purported “Control” Is Immaterial.

Defendants’ argument that CHW’s establishment of the plan

should be imputed to its corporate members would impermissibly

require the Court to disregard the corporate form. “[P]ersons who

themselves control a corporation [or] who have used the corporate form

of doing business for their benefit … may be estopped to deny the

corporation’s separate legal existence.” Communist Party v.

522 Valencia, Inc., 41 Cal. Rptr. 2d 618, 625-26 (Cal. Ct. App. 1995).

Accord Disenos Artisticos E Industriales, S.A. v. Costco Wholesale Corp.,

97 F.3d 377, 380 (9th Cir. 1996). The analysis in De La Salle Inst. v.

United States, 195 F. Supp. 891, 901 (N.D. Cal. 1961), is instructive.

Addressing a California nonprofit corporation whose corporate members

were all members of a Catholic religious order, the court explained that

the income of the corporation could not be treated as the income of a

“church”: “Plaintiff enjoys the advantages of separate incorporation

  Case: 15-15351, 09/04/2015, ID: 9673536, DktEntry: 46-1, Page 76 of 133



57

under the civil law, and it must bear the disadvantages.” Id. The same

rationale applies here.

Even if this were not dispositive, the corporate form can be

disregarded only if “a plaintiff comes into court claiming that an

opposing party is using the corporate form unjustly and in derogation of

the plaintiff’s interest.” Mesler v. Bragg Mgmt. Co., 702 P.2d 601, 606

(Cal. 1985). Defendants do not contend CHW/Dignity or the “Sponsoring

Congregations” have used the corporate form unjustly.

Defendants cannot avoid this requirement by relying on concepts

of agency. Br. 46-48. “[T]he standard for determining that a natural

person is the agent of another differs from the standard for attribution

of the actions of a corporation to another entity.” Doe v. Holy See,

557 F.3d 1066, 1080 (9th Cir. 2009). Consistent with the veil piercing

analysis under state law, the Holy See could be held liable for the

misconduct of a Catholic Archdiocese only if “the Holy See has

inappropriately used the separate status of the corporations to its own

benefit … or … created the corporations for the purpose of evading

liability for its own wrongs.” Id.
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Moreover, respect for the corporate form is not “at odds” with

ERISA. Contra Br. 48. ERISA defines “employer” to include “any person

acting … indirectly in the interest of an employer,” 29 U.S.C. § 1002(5),

but even if CHW/Dignity was acting in the interest of “Sponsoring

Congregations,” this section recognizes at most that CHW/Dignity

would be deemed the “employer”, accord Bogue, 976 F.2d at 1323; the

Sponsoring Congregations would not be deemed to have “established”

the Plan. Indeed, to allow a church-controlled entity to establish a

church plan by imputing the establishment to its controlling church

would be contrary to the plain text of the church plan definition, see ER-

19 n.3, which distinguishes between churches, see 29 U.S.C.

§ 1002(33)(A), and church-controlled entities. See Id. § 1002(33)(C).

Defendants also cannot rely on Flink v. Paladini, 279 U.S. 59

(1929), Br. 47, as Flink both recognized “the distinction between a

corporation and its members … cannot be overlooked” and addressed

claims for shareholder liability premised on a since-repealed provision of

the California Constitution. 279 U.S. at 62-63.36 Moreover, neither the

36 Former Art. XII § 322 of the California Constitution was repealed by
the constitutional amendment of 1930 and a similar statutory
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“common control” exception under the Trademark Act, Br. 47 (citing

K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988)), nor a provision

permitting an indirect purchaser to sue for Clayton Act violations,

Br. 47-48 (citing In re ATM Fee Antitrust Litig., 686 F.3d 741, 749

(9th Cir. 2012)), permit the actions of one corporation to be imputed to

another, and certainly not for all purposes.

Thus, the District Court correctly held that “whether or not the

Sponsoring Congregations controlled CHW is immaterial.” ER-18.

2. The Sponsoring Congregations Did Not Control
the Plan’s Establishment.

Alternatively, no reasonable trier of fact could conclude that the

Sponsoring Congregations controlled CHW’s establishment of the Plan.

Ellison v. Robertson, 357 F.3d 1072, 1075 (9th Cir. 2004) (“A genuine

issue of fact is one that could reasonably be resolved in favor of either

party.”). Defendants’ assertion of control is contradicted by the 1995

Settlement Agreement between CHW and the PBGC, which states that

CHW “established” the Plan and that “with respect to the [Plan] ...,

[CHW] has the legal authority to act for itself[.]” ER-441-42.

provision was repealed in Stat. 1931, ch. 257, § 1, p. 444. See Greb v.
Diamond Int'l Corp., 295 P.3d 353, 370 n.36 (Cal. 2013).
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Defendants rely on certain “reserved rights” of CHW’s “corporate

members” (who were representatives of “Sponsoring Congregations”),

Br. 6, 51, but as the District Court explained, these were limited to the

right to “approve” certain “limited matters, … for example, adopting a

mission, creating a new corporation, or selling substantial assets”; the

members “did not have approval rights over the establishment of the

Plan.” ER-19-20 (citing CHW Reserved Powers Matrix, ER-103-08).

Accordingly, only the CHW Board of Directors had authority to

establish the Plan. See ER-81 (CHW Restated Bylaws § 5.01).

That the members had the authority to elect or remove CHW’s

Directors, Br. 51, does not mean they controlled the Directors, as

directors “must owe their loyalty not to any ‘parent’ corporation, but to

their own organization, its charitable purposes, and its subscribers.”

Health Maint. Network of S. Cal. v. Blue Cross of S. Cal., 249 Cal. Rptr.

220, 229 (Cal. Ct. App. 1988). Defendants cite Treas. Reg. § 1.414(e)-

1(d), Br. 51, but that regulation addressed only whether employees of

church-controlled “agencies” could be included in church-established

plans. It did not define control within the meaning of corporate law,

such that the actions of one corporation may be imputed to its members.

  Case: 15-15351, 09/04/2015, ID: 9673536, DktEntry: 46-1, Page 80 of 133



61

Finally, that CHW was formerly included in the Official Catholic

Directory does not mean any church “controlled” CHW, contra Br. 6, 51,

as inclusion in the Official Catholic Directory requires only that an

entity be “operated ... in connection with” the Catholic Church. SR-133,

144.

III. Plaintiff’s Declaratory Relief Claim Is Not Time-Barred.

A. The District Court Correctly Denied Defendants’
Cross-Motion.

The District Court correctly denied Defendants’ cross-motion for

summary judgment because Defendants failed to specify any applicable

statute of limitations. See ER-15. See also Blue Cross & Blue Shield of

Ala. v. Weitz, 913 F.2d 1544, 1551-52 (11th Cir. 1990) (failure to specify

statute of limitations precluded that defense).

1. ERISA’s Statute Of Limitations Does Not Apply.

ERISA’s statute of limitations applies only to fiduciary breaches,

prohibited transactions, and other violations of Part 4 of ERISA Title I.

See 29 U.S.C. § 1113 (ADD4). Although other counts of Plaintiff’s

complaint address violations of Part 4, Br. 52-53, Plaintiff’s claim for

declaratory relief—brought pursuant to ERISA § 502(a)(3), 29 U.S.C. §

1132(a)(3) (ADD5)—seeks a declaration that Defendants must comply
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with ERISA, including the reporting and disclosure provisions of Part 1,

the participation and vesting provisions of Part 2, and the funding

provisions of Part 3. ER-851-855, 863-864. Thus, section 1113 does not

apply. See, e.g., Felton v. Unisource Corp., 940 F.2d 503, 510 n.10

(9th Cir. 1991) (Section 1113 applies only to “actions alleging a breach

of fiduciary duty.”); Gluck v. Unisys Corp., 960 F.2d 1168, 1179 (3d Cir.

1992) (“the Act does not set any limitations period for non-fiduciary

claims”).

Plaintiff’s declaratory relief claim is unquestionably cognizable

under ERISA § 502(a)(3) even though it is not based on fiduciary

breaches. Contra Br. 53. Section 502(a)(3) broadly authorizes a plan

participant to bring a civil action to “enjoin any act or practice which

violates any provision of this subchapter ... or to obtain appropriate

equitable relief ... to enforce any provisions of this subchapter[.]”

29 U.S.C. § 1132(a)(3) (emphasis added). “This subchapter” refers to

Title I of ERISA, which includes not only the fiduciary provisions of

Part 4, but also the reporting, disclosure, vesting, participation, and

funding requirements of Parts 1 through 3. 29 U.S.C. §§ 1021-1086.

No language in section 502(a)(3) provides that a plan participant cannot
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enforce ERISA absent a fiduciary breach. See, e.g., Harris Trust & Sav.

Bank v. Salomon Smith Barney, Inc., 530 U.S. 238, 246 (2000) (noting

that “§ 502(a)(3) admits of no limit ... on the universe of possible

defendants.”); accord Cyr v. Reliance Standard Life Ins. Co., 642 F.3d

1202, 1206 (9th Cir. 2011).

Defendants cite Mathews v. Chevron Corp., 362 F.3d 1172, 1178

(9th Cir. 2004), and Paulsen v. CNF Inc., 559 F.3d 1061, 1076 (9th Cir.

2009), Br. 53, but these cases recognize only the uncontroversial

premise that where a 502(a)(3) action is predicated on a fiduciary

breach, it must involve fiduciaries engaged in fiduciary acts.37 Any

language in Mathews that could be construed more broadly is dicta, and

is inconsistent not only with Harris, but also this Court’ subsequent

opinion in Cyr.38

37 Mathews cited Varity Corp. v. Howe, 516 U.S. 489 (1996), but Varity
evaluated whether defendants were fiduciaries and whether they
breached their fiduciary duties only because plaintiffs had asserted
claims for fiduciary breach. Id. at 498, 506.

38 This Court is not bound by an unpublished opinion in Bruno v. Time
Warner Pension Plan, 534 F. App’x 654, 655 (9th Cir. 2013), which, in
any event, did not consider that the language in Mathews was dicta,
“expressed no opinion” as to whether it conflicted with Harris, and did
not cite Cyr. Id. n.1.
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2. California Code of Civil Procedure § 338(a) Does
Not Apply.

Although courts may borrow state law statutes of limitations for

non-fiduciary ERISA claims, see, e.g., Withrow v. Halsey, 655 F.3d 1032,

1036 (9th Cir. 2011), Defendants identified only California Code of Civil

Procedure § 338(a), which applies to “action[s] upon a liability created

by statute.” Br. 56. As the District Court explained, “‘the conclusion

that an ERISA cause of action is most analogous to a statutory claim

[simply] because ERISA is a statute reflects circular reasoning,’ and has

been resoundingly rejected.” ER-15 (quoting Felton v. Unisource Corp.,

940 F.2d 503, 512 (9th Cir. 1991)). And although Stone v. Travelers

Corp., 58 F.3d 434, 439 (9th Cir. 1995), applied section 338(a) to claims

for statutory penalties, such claims were not addressed in the certified

Order.

B. Regardless of What Statute of Limitations Applies,
Plaintiff’s Declaratory Relief Claim Is Timely.

Defendants are not entitled to perpetual immunity from ERISA

merely because a number of years have passed since CHW first claimed

an inapplicable ERISA exemption. See, e.g., Fletcher v. Union Pac. R.R.,

621 F.2d 902, 908 (8th Cir. 1980) (“[O]ne should not be allowed to

acquire a right to continue the tortious conduct.”).
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This is true regardless of whether the “continuing violation”

doctrine is available under ERISA. Contra Br. 57-60. The continuing

violation doctrine, where applicable, allows liability for unlawful

conduct occurring outside the limitations period if it is sufficiently

connected to unlawful conduct within the limitations period. See, e.g.,

RK Ventures, Inc. v. City of Seattle, 307 F.3d 1045, 1061 (9th Cir. 2002).

But Plaintiff’ does not seek to redress the 1992 decision to first treat the

plan as exempt from ERISA, contra Br. 52, and does not seek liability

for any other conduct occurring outside any applicable limitations

period. Rather, Plaintiff seeks declaratory relief that the Plan must

comply with ERISA in light of the undisputed facts that Defendants

have violated ERISA within any applicable limitations period and

currently treat the Plan as exempt from ERISA. See, e.g., Page v. United

States, 729 F.2d 818, 821 (D.C. Cir. 1984) (“Just as res judicata cannot

bar a claim predicated on events that have not yet transpired,

knowledge acquired in 1972 that one has a claim could not trigger time

limitations on allegedly tortious conduct that had not then occurred.”).

The Supreme Court recently rejected the notion that an ERISA

violation occurring within ERISA’s six-year limitations period could be
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time-barred merely because it related to, or was similar in nature to,

violations that occurred outside of the period. Tibble v. Edison Int’l,

135 S. Ct. 1823, 1828 (2015). Consistent with that holding, Phillips v.

Alaska Hotel & Rest. Emps. Pension Fund, 944 F.2d 509, 520 (9th Cir.

1991), recognized that “[a] continuous series of breaches may allow a

plaintiff to argue that a new cause of action accrues with each new

breach.” Id. at 521. To the extent Phillips further suggested that

ERISA’s statute of limitations begins to run from the first breach when

“breaches are of the same kind and nature,” id., this rationale was

overruled in Tibble. 135 S. Ct. at 1827 (rejecting notion that “only a

significant change in circumstances could engender a new breach.”).39

See also Stargel v. SunTrust Banks, Inc., 791 F.3d 1309, 1311 (11th Cir.

2015).

Defendants’ attempt to distinguish Tibble fails. This is not a case

where a single “violation occurred outside the limitations period” whose

“effects continue” within the limitations period. Contra Br. 60. For one

39 Tibble held that plaintiffs could sue for monitoring breaches that
occurred within the limitations period even though monitoring
breaches of a similar nature necessarily were ongoing from the date
the investment options were selected, i.e., outside to the limitations
period. 135 S. Ct. at 1828-29.
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thing, Defendants act unlawfully each time they fail to comply with an

ERISA requirement, including by failing to: send required disclosures;

file annual reports; make annual minimum funding contributions; and

pay annual PBGC premiums.40 Just as trust law imposes on a fiduciary

a “continuing duty to monitor trust investments” that is “separate and

apart from the trustee’s duty to exercise prudence in selecting

investments at the outset,” Tibble, 135 S. Ct. at 1828, ERISA imposes

on Defendants a continuing obligation to comply with ERISA that is

independent from any breach that occurred when they began treating

the plan as a church plan.

Moreover, Defendants’ ongoing ERISA violations are not pre-

determined “effects” of the 1992 decision. Employers and fiduciaries

cannot opt out of ERISA. See, e.g., Abatie v. Alta Health & Life Ins. Co.,

458 F.3d 955, 971 (9th Cir. 2006) (“an administrator cannot contract

around the procedural requirements of ERISA”). Thus, unlike cases

that held that statutes of limitations run from the date of an “outright

40 For this same reason, Phillips is inapposite. Phillips did not address
multiple or repeated statutory violations, but instead addressed a
single fiduciary breach—the enactment of too stringent vesting rules—
and the alleged failure to remedy that past breach. 944 F.2d at 521.
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repudiation” of a benefit claim and not each subsequent benefit

payment (or non-payment), see Br. 58, here Defendants’ “repudiation”

of ERISA-coverage was legally unenforceable and thus cannot pre-

determine subsequent ERISA violations. Similarly, this is not a case

like Local Lodge No. 1424 v. NLRB, 362 U.S. 411 (1960), which

addressed a collective bargaining agreement that was invalid “solely by

reason of circumstances existing only at the date of execution” (i.e. the

union had not yet gained majority status when the agreement was

executed). Id. at 423. Here the Plan violates ERISA on an ongoing basis

and still does not satisfy the statutory definition of a church plan.41

Ultimately, to accept Defendants’ position would be to grant

Dignity an impermissible, extra-statutory exemption from ERISA.

Contra Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 447 (1999)

(“[B]ecause ERISA is a comprehensive and reticulated statute, … it

should not be supplemented by extratextual remedies[.]” (citations and

quotation marks omitted)); John Hancock Mut. Life, 510 U.S. at 97.

41 Even pursuant to Defendants’ theory, the statute of limitations would
run again following Defendants’ corporate reorganization in 2012, see
Br. 55 n.10, after which Dignity cannot claim an association with a
church. See infra at 72-73.
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Because Plaintiff’s claim for declaratory relief is timely under any

limitations period, the date on which Plaintiff knew the Plan was

operated as a Church plan is immaterial.42

IV. No Other “Defenses” Preclude The Requested Relief.

Arguments by Defendants’ amici regarding retroactive relief,43

have no bearing on whether Plaintiff is entitled to a declaration that the

Plan is subject to ERISA, the only claim at issue on this appeal. See

supra at 10-11; Br. 13 n.5. Additionally, the limited correction rights

provided by ERISA § 3(33)(D), see Providence Br. 28-29, do not apply for

the same reason the Plan does not qualify as a church plan: corrections

can be made only by “a plan established and maintained … by a church

[.]” 29 U.S.C. § 1002(33)(D)(i) (emphasis added). Moreover, the only

change that could potentially correct this flaw would be the

42 A single summary plan description, Br. 55, does not demonstrate that
Plaintiff knew the Plan was violating ERISA. The SPD states that the
Plan was “intended to qualify as a ‘Church Plan,’” ER-279, but does not
state that the Plan would not comply with ERISA. Indeed, it stated
that CHW’s contributions would “[a]t a minimum … meet or exceed
the minimum funding standards established for plans subject to
ERISA.” ER-293 (emphasis added).

43 As explained supra at 35, Defendants are not entitled to rely on any
IRS PLR. Contra ADF Br. 17-22; Providence Br. 24, 29-31.
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establishment of a new plan by a church, but section D recognizes only

corrections made by an existing plan. Id.

V. The Court Need Not Consider, in the First Instance,
Whether the Plan Satisfies Other Requirements of the
Church Plan Definition.

Defendants err in suggesting that this Court consider factual

issues not raised by the parties’ cross-motions and not addressed by the

District Court, contra Yamaha Motor Corp., 516 U.S. at 205, including

whether the Plan is maintained by a proper entity, Br. 40-42,44 and

whether Dignity is associated with a church. Br. 42 n.8. Nonetheless,

genuine disputes preclude such factual findings, and Defendants’

positions fail as a matter of law.

A. The Plan Is Not “Maintained” by a Permissible Entity.

Because the Plan is maintained by Dignity,45 a multi-billion dollar

hospital conglomerate, it is not maintained by either a church,

29 U.S.C. § 1002(33)(A), or a church-associated organization whose

44 Although the District Court’s order denying Defendants’ motion to
dismiss explained, as a matter of law, that Dignity could not
“maintain” a church plan, see ER-30, it did not make any factual
findings regarding who maintains the Plan. Contra Br. 40.

45 See, e.g., ER-311 (CHW “maintains” the Plan); ER-442 (“[CHW] is
the employer maintaining the [Plan]”).
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“principal purpose or function … is the administration or funding of

a plan.” Id. § 1002(33)(C)(i).

Defendants rely on the fact that the plan is administered by an

internal Dignity subcommittee.46 Br. 40. But “maintain” and

“administer” have distinct meanings under ERISA. Compare 29 U.S.C.

§ 1002(16)(B) (defining “plan sponsor” as the entity that “established or

maintained” the plan), with id. § 1002(16)(A) (defining plan

“administrator”). To “maintain” a plan means to “continue” a plan, see

supra n.8, and to continue a plan requires the authority to modify,

terminate, and fund the plan. See Hightower v. Tex. Hosp. Ass’n,

65 F.3d 443, 449 (5th Cir. 1995); Anderson, 369 F.3d at 1265-67. Dignity

is the “sole sponsor” of the plan, see supra at 9-10, and although Dignity

has delegated limited amendment authority to its internal

Subcommittee, Dignity retains ultimate amendment authority and is

46 But see ER-30 (“While its Retirement Plans Sub-Committee’s purpose
is plan administration, the statute does not say that the organization
may have a subcommittee who deals with plan administration. Rather,
the statute dictates that organization itself have benefits plan
administration as its ‘principal purpose,’ which Dignity plainly does
not.”).
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the only entity that may terminate the Plan. Id. Moreover, Dignity, and

not the Subcommittee, funds the plan. See ER-641-42.

Section C(i) did not give the word “maintain” a new meaning.

Contra Br. 40. See Estate of Cowart v. Nicklos Drilling Co., 505 U.S.

469, 479 (1992) (“[I]dentical terms within an Act bear the same

meaning.”). That a section C(i) entity must have a principal purpose or

function of “administering or funding” plans does not mean it cannot

possess the authority to continue, amend, or terminate a plan.

B. Dignity Is Not “Associated” with the Catholic Church.

The Plan participants are not employed by an entity “controlled

by” or “associated with” a church. Contra 29 U.S.C. § 1002(33)(B)(ii),

(C)(ii)(II), (C)(iii). Defendants do not claim Dignity is currently

controlled by any church. And following Dignity’s substantial corporate

reorganization in 2012, numerous official statements made clear that

Dignity is not associated with the Catholic Church, including: (i) the

Archbishop of San Francisco’s declaration that Dignity’s name “will not

suggest a direct association with the Catholic Church” and that Dignity

“will not be recognized as Catholic,” ER-160; (ii) a statement of the
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Phoenix Diocese that Dignity is “secular,” SR-126; and (iii) a statement

of two moral theologians that Dignity “will not be Catholic.” SR-35.

According to Defendants’ amici, “[t]he decision about what is or is

not Catholic is reserved to Church leaders” and may not be “self-

designated by the actor.” Brief Amici Curiae of The Catholic Health

Association of the United States and The Alliance of Catholic Health

Care at 26-27, Appeal Dkt. #27. Thus, at the very least, there exists a

genuine dispute of material fact regarding whether Dignity is

associated with a church. See also Lown, 238 F.3d at 548 (applying a

three-part test for “association”); accord Chronister, 442 F.3d at 652-53.

See ER-842-45 (Complaint ¶¶ 78-82).

CONCLUSION

For the reasons stated above, the judgment of the District Court

granting Plaintiff’s motion for partial summary judgment and denying

Defendants’ cross-motion for summary judgment should be affirmed.
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1974 Version of Church Plan Definition

(A) The term “church plan” means

(i) a plan established and maintained for its employees by a church or by a
convention or association of churches which is exempt from tax under
section 501 of the Internal Revenue Code of 1954, or

(ii) a plan described in subparagraph (C).

(B) The term “church plan” (notwithstanding the provisions of subparagraph (A)) does not
include a plan

(i) which is established and maintained primarily for the benefit of employees
(or their beneficiaries) of such church or convention or association of
churches who are employed in connection with one or more unrelated
trades or businesses (within the meaning of section 513 of the Internal
Revenue Code of 1954), or

(ii) which is a plan maintained by more than one employer, if one or more of
the employers in the plan is not a church (or a convention or association of
churches) which is exempt from tax under section 501 of the Internal
Revenue Code of 1954.

(C) Notwithstanding the provisions of subparagraph (B)(ii), a plan in existence on January 1,
1974, shall be treated as a “church plan”

if it is established and maintained by a church or convention or association
of churches for its employees and employees of one of more agencies of
such church (or convention or association) for the employees of such
church (or convention or association) and the employees of one or more
agencies or such church (or convention or association), and

if such church (or convention or association) and each such agency is
exempt from tax under section 501 of the Internal Revenue Code of 1954.

The first sentence of this subparagraph shall not apply to any plan maintained for
employees of an agency with respect to which the plan was not maintained on January 1,
1974. The first sentence to this subparagraph shall not apply with respect to any plan for
any plan year beginning after December 31, 1982.

Pub. L. No. 93-406, § 3(33), 88 Stat. 829 (1974) (indentations added for clarity).
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Current Version of Church Plan Definition

(A) The term ‘church plan’ means a plan established and maintained (to the extent required in
clause (ii) of subparagraph (B)) for its employees (or their beneficiaries) by a church or by a
convention or association of churches which is exempt from tax under section 501 of Title 26.

(B) The term ‘church plan’ does not include a plan--

(i) which is established and maintained primarily for the benefit of employees (or their
beneficiaries) of such church or convention or association of churches who are employed
in connection with one or more unrelated trades or businesses (within the meaning of
section 513 of Title 26), or

(ii) if less than substantially all of the individuals included in the plan are
individuals described in subparagraph (A) or in clause (ii) of subparagraph (C) (or
their beneficiaries).

(C) For purposes of this paragraph--

(i) A plan established and maintained for its employees (or their beneficiaries) by a
church or by a convention or association of churches includes a plan maintained by an
organization, whether a civil law corporation or otherwise, the principal purpose or
function of which is the administration or funding of a plan or program for the provision
of retirement benefits or welfare benefits, or both, for the employees of a church or a
convention or association of churches, if such organization is controlled by or associated
with a church or a convention or association of churches.

(ii) The term employee of a church or a convention or association of churches includes--

(I) a duly ordained, commissioned, or licensed minister of a church in the exercise
of his ministry, regardless of the source of his compensation;

(II) an employee of an organization, whether a civil law corporation or otherwise,
which is exempt from tax under section 501 of Title 26 and which is controlled by
or associated with a church or a convention or association of churches; and

(III) an individual described in clause (v).

(iii) A church or a convention or association of churches which is exempt from tax
under section 501 of Title 26 shall be deemed the employer of any individual included as
an employee under clause (ii).

(iv) An organization, whether a civil law corporation or otherwise, is associated with
a church or a convention or association of churches if it shares common religious
bonds and convictions with that church or convention or association of churches.
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(v) If an employee who is included in a church plan separates from the service of a
church or a convention or association of churches or an organization, whether a civil law
corporation or otherwise, which is exempt from tax under section 501 of Title 26 and
which is controlled by or associated with a church or a convention or association of
churches, the church plan shall not fail to meet the requirements of this paragraph merely
because the plan--

(I) retains the employee's accrued benefit or account for the payment of benefits
to the employee or his beneficiaries pursuant to the terms of the plan; or

(II) receives contributions on the employee's behalf after the employee's
separation from such service, but only for a period of 5 years after such
separation, unless the employee is disabled (within the meaning of the disability
provisions of the church plan or, if there are no such provisions in the church
plan, within the meaning of section 72(m)(7) of Title 26) at the time of such
separation from service.

(D) (i) If a plan established and maintained for its employees (or their beneficiaries) by a
church or by a convention or association of churches which is exempt from tax
under section 501 of Title 26 fails to meet one or more of the requirements of this
paragraph and corrects its failure to meet such requirements within the correction period,
the plan shall be deemed to meet the requirements of this paragraph for the year in which
the correction was made and for all prior years.

(ii) If a correction is not made within the correction period, the plan shall be deemed not
to meet the requirements of this paragraph beginning with the date on which the earliest
failure to meet one or more of such requirements occurred.

(iii) For purposes of this subparagraph, the term “correction period” means—

(I) the period ending 270 days after the date of mailing by the Secretary of the
Treasury of a notice of default with respect to the plan's failure to meet one or
more of the requirements of this paragraph; or

(II) any period set by a court of competent jurisdiction after a final determination
that the plan fails to meet such requirements, or, if the court does not specify such
period, any reasonable period determined by the Secretary of the Treasury on the
basis of all the facts and circumstances, but in any event not less than 270 days
after the determination has become final; or

(III) any additional period which the Secretary of the Treasury determines is
reasonable or necessary for the correction of the default,

whichever has the latest ending date.

ERISA § 3(33), 29 U.S.C. § 1002(33)
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Limitation of actions

No action may be commenced under this subchapter with respect to a fiduciary's
breach of any responsibility, duty, or obligation under this part, or with respect to a
violation of this part, after the earlier of--

(1) six years after (A) the date of the last action which constituted a part
of the breach or violation, or (B) in the case of an omission the latest
date on which the fiduciary could have cured the breach or violation,
or

(2) three years after the earliest date on which the plaintiff had actual
knowledge of the breach or violation;

except that in the case of fraud or concealment, such action may be commenced
not later than six years after the date of discovery of such breach or violation.

ERISA § 413, 29 U.S.C. § 1113.
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Civil enforcement

(a) Persons empowered to bring a civil action

A civil action may be brought--

(1) by a participant or beneficiary--

(A) for the relief provided for in subsection (c) of this section, or

(B) to recover benefits due to him under the terms of his plan, to
enforce his rights under the terms of the plan, or to clarify his
rights to future benefits under the terms of the plan;

(2) by the Secretary, or by a participant, beneficiary or fiduciary for
appropriate relief under section 1109 of this title;

(3) by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice
which violates any provision of this subchapter or the terms of the plan,
or (B) to obtain other appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of this subchapter or the terms
of the plan[.]

ERISA § 502(a)(1)-(3), 29 U.S.C. § 1132(a)(1)-(3).
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12106 CONGRESSIONAL RECORD-HOUSE May 2, 1978 
legislation which provides the vehicle for 
establishing Integrated resource and environ
mental data on the natural and managed 
rlvers as well as other North Coast water
sheds and tributaries. The investigations 
and surveys we have underway are: 

Northern California Streams. 
The Humboldt Bay Baseline Survey. 
The Russia River Basin Comprehensive In

vestigation. 
The Eel River Streambank Erosion 

Demonstration Project. 
Eel River Delta Alternatives to Levees. 
The Eel River Comprehensive Basin 

Investigation. 
The latter study and the Russian Compre

hensive were unique in that It provided the 
Corps a new role tn water resource planning 
and assistance. These basin resolutions 
direct the Corps to investigate all facets of 
the watershed, from forestry and fishing to 
water quality and flOOd control. 

For the Eel Delta, we've authorized the 
Corps to evaluate and develop non-struc
tural fiood control alternatives such as 
flood proofing of buildings, possible reloca
tion, dredging, channel stabilization and 
cattle evacuation plans. While It would not 
control a major flOOd such as tn 1964, It 
could minimize damage and afford some 
protection and securtty from the lesser 
floods that occur. 

In Lake County, there has also been a 
concentrated effort to deal with the water 
quality and supply problems at Clear Lake 
with nonstructural alternatives. In this en
deavor, EDA, EPA, Bureau of Reclamation 
and the Corps have all been Involved. 

These ideas of a new and more flexible 
role for the Corps are being accepted. Re
cently, Lt. General John Morris, Chief of 
Engineers, In a speech to the Water Re
sources Congress, entitled "Where are We 
Headed" noted, "Water resources problems 
will continue to arise from population 
growth, economic expansion and unpredict
able natural events will force more effective 
national water conservation measures sup
ported by a proper blend of structural and 
non-structural solutions which are well en
gineered and developed. The key to resolv
ing water resource problems Is the formula
tion of clear, comprehensive national water 
policies Which are in tune with today's pub
Uc and national objectives." These changes 
in thinking by the Corps are Indicative of 
the re-evaluations of National Water Polley 
currently taking place in the Congress and 
the Administration. One administration· re
port advises the President to propose laws 
and adopt procedures that would require 
federal and state planners to consider much 
more carefully the building of huge govern
ment-financed water projects. This same re
port also recommends that states should be 
required to pay In advance 10% of the cost 
of the new water projects that they want 
built. Of course, Congress would have to 
assist and/or approve the establishment of 
any new water policy. 

This Congress has approved our commit
tee's new "clean water" program which 
authorizes comprehensive waste water man
agement and Includes my new Innovative 
technology Incentives amendments for com
munities that develop re-cycling, re-use and 
land treatment management alternatives. 

The Implications or all of this are tar
reaching. For sure, It points to the need for 
building a cohesive political support group 
In the North Coast that w1ll be able to ar
ticulate representative and clearly defined 
positions on the water related Issues that 
affect you. I believe that your joint-powers 
agreement is the first step toward meeting 
that objective. Your program Is a program 
of, by and tor the areas of origin on the 
North Coast ... you have perceived the 
potential for action by other Interests in the 

state and you are taking early-on action to 
make sure that our Interests are protected. 
It Is not a narrow, parochial, "them versus 
us" Interest, but the legitimate Interest In 
seeing that you have a say In what ·affects 
our communities . . . and the North Coast. 

Your joint-powers agreement Is properly 
predicated on the· strong role that local gov
ernment should and must play In determln· 
lng publlc pollcy that you w111 establish and 
Implement and I totally support the funda
mental concepts of your agreement. The real 
challenge to all of us will come when we 
develop the specifics of our plan of action. 

The Miami and Muskingum watershed con
servancy programs In Ohio are excellent ex
amples of what can be done by local units of 
government joining together to address com
mon water resource related problems. These 
organizations were Initially formed to con
trol the tremendous floods that used to fre
quent the Miami and Musklngum Valleys In 
Ohio. Over the years, they have matured Into 
multi-purpose water management organiza
tions whooe primary goal was flOOd control 
and the maintenance of water quality In 
their regions. They are actively Involved 
In waste management, flow-augmentation, 
stream appearance, recreation facll1ttes and 
other problems that affect water quallty. I 
would strongly recoillDlend that those who 
will be immediately Involved In directing 
your joint-powers agreement look to the 
Miami and Musklngum programs as models 
of what can be done. 

The Corps will cooperate with you in de
veloping Its studies and resource Inventories. 
Last week In Washington I met with Colonel 
John Atsld, of the San Francisco District. 
We talked of this joint-powers agreement 
and he re-affirmed his coillDlltment to pro
vide support. He also Indicated that Charlie 
Elmore, whom most of you know and who is 
here today, would be designated II$ the 
Corps' liaison person to work directly with 
you. I think the Corps is the best federal 
agency to provide coordination In this area 
because of its long-standing knowledge of 
our region and Its water resources. 

We also have In our own area tremendous 
talent and human resources that you can tap 
In developing your Information base. I have 
discussed with the Presidents of Humboldt 
State, Sonoma State and the Community 
Colleges In the North Coast the Idea of in
volving their forestry, fishery, remote sens
Ing, environmental science and biology de
partments In your efforts. They have all ex
pressed a ready willingness to participate. 

Given such a broad-based support effort 
we can continue to work at the Federal level 
to provide a mechanism to consolidate the 
tremendous amount of Information that 
would be forthcoming. Several Ideas that I 
have In mind might be the construction of a 
hydrology model of our North Coast, similar 
to the San Francisco Bay Model that the 
Corps operates in Sausalito. Or a computer 
'simulation model of the region, like the one 
used to monitor water quality In the Miami 
Conservancy Program. 

Only after the establishment of such a 
data base and resource Inventory will you be 
In a position to make the kinds of manage
ment and pollcy decisions that you envision 
in your joint-powers agreement. 

So, In conclusion, let us restate our pur
poses and objectives. 

As I stated In my 1971 speech advocating 
the Basin Watershed Conservancy concept, 
"The challenge to the North Coast is to 
strike a balance between conservation and 
development of our natural resources. The 
present and future economy of our area Is 
tied directly to the way in which we meet 
this challenge." 

I want to assure you that I fully support 
your actions to date and I believe we are In 
unison toward meeting tbls challenge. 

The purposes of the Watershed Conserv
ancy program Is to provide Information, di
rection and expertise necessary for the con
tinued management, development. use and 
treatment of the surface and ground wate~ 
of the Russian and Eel Basin so as to meel. 
the water quality standards set by the state 
and approved by the federal government 
under our "Clean Water" program. 

Simply put, our objectives are to say that 
the waters of the Russian and Eel Water
sheds must be suitable tor all uses at all 
places at all times. 

Water quality Is everybody's business. 
Water management Is our mutual respon

slbll1ty. 
Water Is one of this nation's treasures. We 

cannot survive without lt. 
A nation Is no more than the sum of its 

natural resources and Its people and only 
when the people and their governments prop
erly manage their natural resources can 
they or the nation survive. 

Working together, we, on the North Coast 
of California, can demonstrate to our peo
ple the kind of enlightened leadership re
quired to meet this challenge. The people 
we are privileged to represent have a right 
to expect the best from all of us. Give us 
at the state and federal level a vehicle to 
work with and maybe we can supply some 
ot the fuel. But, you the elected representa
tives of the North Coast will be In the 
drivers seat. 

In addition to the water management I've 
discussed, I look forward to working with 
you on transportation and economic devel
opment programs that will revitalize and 
diversity the economies ot our area.e 

PENSION PLANS OF CHURCHES AND 
CHURCH-RELATED ORGANIZATIONS 

The SPEAKER pro tempore. Under a 
previous order of the House, the gen
tleman from New York, <Mr. CoN ABLE) 1s 
recognized for 10 minutes. 
e Mr. CONABLE. Madam Speaker, I 
wish to discuss a bill, H.R. 12172, which 
I recently introduced to amend the In
ternal Revenue Code of 1954 to permit a 
church plan to continue after 1982 to 
provide benefits for employees of organi
zations controlled by or associated with 
the church and to make certain clarify
ing amendments to the definition of 
church plan. The major church denomi
nations of this country all agree that 
they are seriously affected by the defini
tion of church plan we provided in sec
tion 414<e> of the Internal Revenue 
Code. 

For many years our church plans have 
been operating responsibly and providing 
retirement coverage and benefits for the 
clergymen and lay employees of the 
churches and their agencies. Some of the 
church plans are extremely old, dating 
back to the 1700's. The median age of 
church plans is at least 40 years. Church
es are among the first organizations to 
found retirement plans in the United 
states. 

In 1974, when we enacted the Employee 
Retirement Income Security Act of 1974, 
popularly called ERISA, we exempted 
church plans from the provisions of the 
act to avoid excessive Government en
tanglement with religion in violation of 
the first amendment to the Constitution. 
We provided that a church plan is a plan 
established and maintained for its em
ployees by a church or by a convention 
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or association of churches which is ex
empt from tax under section 501. At the 
same time we provided that a church 
plan, if it were to continue to be identi
fied as such, could not provide coverage 
to employees of church agencies not par
ticipating in the plan in 1974, nor could it 
provide coverage for employees of any 
agencies after 1982. 

Mr. Speaker, I believe that our defi
nition of church plan should be revised. 
It does not take into account the special 
needs of our churches, ministers, and lay 
persons, or the structural differences of 
our denominations. 

Under the existing definition of church 
plan, the churches must by 1982 divide 
their plans into two parts, one cover
ing employees of the church and one 
covering employees of church agencies. 
Present law fails to recognize that the 
church agencies are parts of the church 
in its work of disseminating religious in
struction and caring for the sick, needy, 
and underprivileged. Estimates of the in
tial costs of the division of church plans 
that have been in existence for many 
years and of the additional continuing 
costs of maintaining two separate plans 
are so significant that reduced benefits 
may result. 

Some of these additional costs must of 
necessity be shifted to the local churches 
and agencies. Churches and church 
agencies are often very small and op
erate marginally, being staffed by two 
or three persons who work at a personal 
sacrifice. Plan contributions for churches 
and agencies are generally dependent 
upon tithes and offerings. There is vir
tually no way to pass on higher plan costs 
to the consumer as businesses can. If 
forced by the 1982 deadline to establish a 
retirement plan separate from the de
nominational plan and to comply with 
the paperwork and other requirements 
of ERISA, many of the agencies might 
decide to abandon their retirement plans. 

Mr. Speaker, the division of the 
church plans will also hurt the work of 
our churches. The churches consider 
their agencies as an extension of their 
mission. A significant number of minis
ters and lay employees move frequently 
from church to agency and back in pur
suance of their careers. A church may 
ask a rabbi to serve in an agency where 
his services are most needed. The rabbi 
may then return to pulpit work. The 
present definition of church plan does 
not satisfy the unique need of our 
churches to cover continuously their em
ployees in one plan. If ministers and lay 
persons cannot be continuously covered 
by one plan, gaps in coverage will result, 
and they will not be free to pursue their 
work for the denomination as they 
should. 

Also, many ministers serve their faith 
outside of the denominational structure 
as chaplains in prisons, universities, hos
pitals, and elsewhere. In some cases the 
employment relationship is not easily 
discernible or does not exist. For exam
ple, evangelist ministers may have no 
employer. The present definition of 
church plan could be interpreted to ex
clude them from coverage either now 
or in 1982. 

One of the most important binding in
fluences within a religious denomination 
is the pension and welfare benefits pro
gram. The division of the church plans 
may lessen the unity of the church. Some 
churches fear that division of their plans 
will destroy the sense of oneness within 
the church and weaken the dedication 
of agency employees to the denomina
tion. 

Moreover, in a congregational denom
ination, if the plan covering the agen
cies is required to comply with ERISA, 
the denomination would not be able to 
require an agency either to join in the 
plan or to observe the requirements of 
ERISA. In the congregational type of de
nomination, the local churches and 
agencies are self-governing. Unlike cor
porate structures, no lines of authority 
exist from the denomination. 

The existing definition of church plan 
has also created many technical prob
lems. The large majority of church 
plans of the congregational denomina
tions are administered by a pension 
board, a unit separate from, but con
trolled by, the denomination. It is not 
clear whether a plan administered by a 
pension board of a congregational 
church is a plan established and main
tained for its employees by a church. A 
pension board is usually incorporated 
because the church does not want the 
funds set aside for retirement purposes 
to be subject to the general creditors of 
the church. 

This structure raises a question 
whether a plan maintained by a pension 
board is maintained by a church. In the 
congregational denominations, ministers 
and lay employees are considered em
ployees of the local churches and other 
units, rather than of the denomination. 
As mentioned, congregational churches 
have little control over local churches 
and agencies. Some differences in plan 
provisions. therefore, necessarily occur, 
and the question is also raised whether 
the plan is maintained by the church 
<denoinination> for its employees or by 
a local church for its employees. 

Under section 1 of the bill, effective 
as of January 1, 1974, a church plan may 
continue after 1982 to cover the em
ployees of its church-associated organi
zations, both those participating in 1974 
and those that begin participation after 
1974. This recognizes the special nature 
of church agencies and of their special 
problems in complying with ERISA. It 
also recognizes the unique needs of min
isters and denominational employees to 
move about within the denominational 
structure and still stay within the church 
plan. 

The bill achieves this result by retain
ing the basic definition of church plan 
as a plan established and maintained for 
its emoloyees by a church or by a conven
tion or association of churches exempt 
from tax under section 501. The term 
"employee", however, is redefined to in
clude: First, a duly ordained, commis
sioned, or licensed minister of a church 
in the exercise of his ministry; second, 
an employee of an organization which is 
exempt from tax and which is controlled 
by or associated with the church; and 

third, certain former employees who par
ticipated in a church plan before separa
tion from service. Under the bill an 
organization is "associated" with a 
church if it shares common religious 
bonds and convictions with that church. 

For purposes of section 414(e), all such 
employees are deemed to be employed by 
the denomination. The combined effect of 
these provisions is to treat both hier
archical and congregational denomina
tions in the same manner for purposes of 
the church plan definition. The bill, thus, 
accommodates the differences in beliefs, 
structures, and practices among our reli
gious denominations. 

By including ordained ministers within 
the definition of employee without re
quiring an employment relationship, the 
bill permits a church plan to continue to 
cover a minister who serves in the exer
cise of his ministry outside of the 
denominational structure. Thus, a min
ister serving as a prison chaplain or 
teaching religious studies in a university 
could receive coverage. An evangelist 
minister who has no employer would 
also be entitled to participate in the 
church plan. 

The bill providef" that a church plan 
will not have to remove from its rolls 
an employee who has left the denomi
national group but may retain his ac
crued benefit or account for the eventual 
payment of benefits under the plan. 
Some denominations continue to accept 
plan contributions for disabled em
ployees and, temporarily, for employees 
who have separated from service. 

A typical example would be a minister 
or lay employee who reaches a point in 
his career where he wants time to decide 
whether he will spend the rest of his life 
in the service of the denomination. 
During such a transitional period. the 
denomination may permit the individual 
to ccntinue to be covered by the church 
plan for a time even though he has 
separated from service. 

The bill would permit a church plan 
to continue to receive contributions for 
an individual who is a participant in a 
church plan at the time of his separation 
from service, but only for a period of 5 
years. No such time limit is placed upon 
employees who are separated from serv
ice because of disability. 

The bill also recognizes pension boards 
as acceptable funding media for church 
plans. A plan or program funded or 
administered through a pension board, 
whether a civil law corporation or other
wise, will be considered a church plan, 
provided the principal purpose or func
tion of this organization is the admin
istration or funding of a plan or program 
for the provision of retirement or welfare 
benefits for the employees of a church. 

The organization must also be con
trolled by or associated with a church 
exempt from tax under section 50Ha>. 
It is intended that no church plan 
administered or funded by a pension 
board would be disqualified merely be
cause it is separately incorporated or 
merely because of variations in plan 
provisions among the local employers. 

The bill also corrects a very harsh posi
tion taken by the Treasury Department 
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in its proposed regulations defining 
church plan which provide that once a 
church plan fails to meet the require
ments or a church plan it can never 
thereafter be a church plan. This rule 
requires perpetual disqualification of 
church plan status for the smallest vio
lation of rules that are not now clearly 
understood and that will take years to 
resolve. 

My bill provides a mechanism where
under a church plan will be disqualified 
as such only after it receives appropriate 
notice that it has violated the church 
plan requirements and does not within 
a certain period of time correct its de
fault. The term "correction" as used in 
the bill is not intended necessarily tore
quire a church plan to undo the default 
completely or to put itself and other par
ties in precisely the same position they 
would have been in had the default never 
occurred. The degree of correction re
quired should depend upon the equities 
of the situation. 

For example, a possible violation of 
the church plan requirements would be 
the coverage of an impermissible num
ber of individuals who are not defined as 
employees. A complete correction of this 
type of default would require the plan 
to refund to these individuals all con
tributions made on their behalf. Such a 
correction may cause the distributions to 
be included in the incomes of innocent 
persons and, hence, work a hardship on 
them. 

In this type of situation, the default 
should be considered corrected if the 
church plan were permitted to retain the 
accrued benefits or accounts of these in
dividuals for the eventual payment of 
benefits upon their death or retirement. 
But the plan should accept no further 
contributions with respect to them. 

Mr. Speaker, I believe that when we 
enacted ERISA, we required far more of 
our churches than we intended. We cer
tainly did not in 1974 intend to draft a 
definition of church plan that fails to 
take into consideration the way our 
church plans are operated or that is dis
ruptive of church affairs. Our 1974legis
lation requires the church plans to re
constitute their plans after decades, even 
centuries, of responsible experience. 

The problems the churches face are 
immediate. They are concerned today 
that their plans may be presently dis
qualified as church plans. This is a 
matter we must not put off until 1982. 

Therefore, Mr. Speaker, I urge my 
distinguished colleagues to support this 
measure, and I ask unanimous consent 
that the bill be printed in the RECORD. 

The bill follows: 
H.R. 12172 

A bill to amend the Internal Revenue Code 
ot 1954 to permit a church plan to con
tinue after 1982 to provide benefits for 
employees of organization~~ controlled by or 
associated with the church and to make 
certain clarifying amendments to the 
deftnltlon of church plan 
Be it enacted by the Senate ana House 

of Representatives of the United States of 
. America in Congress assembled, 

SECTON 1. Section 414(e) of the Internal 
Revenue Code of 1954 is amended to read, as 
follows: 

"(e) CHUUCH PLAN.-
" ( 1) IN GENERAL.-For purposes of this part 

the term 'church plan' means a plan estab
lished and maintained {to the extent re
quired In paragraph (2) (B)) for Its em
ployees (or their beneficiaries) by a church 
or by a convention or association of churches 
which Is exempt from tax under section 501. 

"(2) CERTAIN PLANS EXCLUDED.-The term 
'church plan' does not Include a plan-

"(A) which Is established and maintained 
primarily for the benefit of employees (or 
their beneficiaries) of such church or con
vention or association of churches who are 
employed In connection with one or more 
unrelated trades or businesses (within the 
meaning of section 513); or 

"(B) which Includes Individuals less than 
substantially all of whom are described In 
paragraphs (1), (3) (B), or (3) (E) (or their 
beneficiaries) . 

"(3) DEFINITIONS AND OTHER PROVISIONS.
For purposes of this subsectlon-

"(A) A plan established and maintained by 
a church or by a convention or association of 
churches shall Include a plan established and 
maintained by an organization, whether a 
civil law corporation or otherwise, the prin
cipal purpose or function of which Is the ad
ministration or funding of a plan or program 
for the provision of retirement benefits or 
welfare benefits, or both, for the employees 
of a church or a convention or association of 
churches, If such organization is controlled 
by or associated with a church or a conven
tion or association of churches. 

"(B) The term •employee' of a church or 
a convention or association of churches shall 
Include-

"(!} a duly ordained, commissioned, or li
censed minister of a church In the exercise 
of his ministry, regardless of the source of 
his compensation; 

"(!I) an employee of an organization, 
whether a civil law corporation or otherwise, 
which Is exempt from tax under section 501 
and which Is controlled by or associated with 
a church or a convention or association of 
churches; and 

"(Ill) an Individual described in para
graph (3) (E). 

"(C) A church or a convention or associa
tion of churches which is exempt from tax 
under section 501 shall be deemed the em
ployer of any individual Included as an em
ployee under paragraph (3) (B). 

"(D) An organization, whether a civil law 
corporation or otherwise, Is associated with 
a church or a convention or association of 
churches It It shares common rellglow bond$ 
and convictions with that church or conven
tion or association of churches. 

"(E) If an employee who Is Included in a 
church plan separates from the service of a 
church or a convention or association of 
churches or an organization described in 
clause (11) of paragraph (3) (B), the church 
plan shall not fall to meet the requirements 
of this subsection merely because lt-

"(1) retains his accrued benefit or account 
for the payment of beneftts to him or his 
beneficiaries pursuant to the terms of the 
plan; or 

"(II) receives contributions on his behalf 
after his separation from such service, but 
only for a period of ftve years after the em
ployee's separation from service, unless the 
employee Is disabled (within the meaning 
of the disability provisions of the church 
plan or, If there are no such provision~~ In 
the church plan, within the meaning of sec
tion 72(m) (7)) at the time of such separa
tion !rom service. 

"(4) CORRECTION OF FAILURE TO MEET 
CHURCH PLAN REQUIREMENTS.-!! a plan es
tablished and maintained for its employees 
(or their beneficiaries) by a church or by a 
convention or association of churches which 
Is exempt !rom tax under section 501 falls 
to meet one or more of the requirements of 
this subsection and corrects its !allure to 

·meet such requirements within the correc
tion period, the plan shall be deemed to meet 
the requirements of this subsection for the 
year !n which tne correction was made and 
for all prior years. If a correction Is not made 
within the correction period, the plan shall • 
not be deemed to meet the requirements of 
this subsection beginning with the date on 
which the earliest !allure to meet one or 
more of such requirements occurred. The 
term 'correction period' means the period 
ending with the later ot the following: (1) 
270 days after the date of mailing by the 
Secretary of a notice of default with respect 
to the plan's failure to meet one or more or 
the requirements of this subsection; (2) 
such period as may be set by a court of com
petent jurisdiction after a determination 
that has become final that the plan falls to 
meet such requirements, or, I! the final court 
determination does not specify such period, 
a reasonable period depending upon all the 
facts and circumstances, but in any event 
not less than 270 days after the determina
tion has become final; or (3) any additional 
period which the Secretary determines Is rea
sonable or necessary for the correction of the 
default." 

SEc. 2. The amendments made by this Act 
shall be effective as of January 1, 1974 .• 

HALL PEOPLE 
The SPEAKER pro tempore. Under a 

previous order of the House, the gentle
man from Dlinois <Mr. MICHEL) is recog
nized for 15 minutes. 
• Mr. MICHEL. Madam Speaker, yester
day I inserted in the RECORD a Washing
ton Post article that gave a disturbing 
and enlightening look at Washington, 
D.C., education. Today I am going to 
offer the second in that series. This time 
we follow the aimless wanderings of a 
student called "Frank." Frank wants to 
be famous, rich, and successful. But he 
feels he should not be asked to work or 
study or in any way make any serious 
effort to accomplish his goals. He skips 
most of his classes and spends most of his 
time in the hallways of his school avoid
ing schoolwork. He is yet another in a 
generation that has been led to believe 
life owes him fame and fortune. At the 
same time he has been given the impres
sion that working for such success is a 
sign of shame. 

Perhaps we should call Frank a mem
ber of the "time-bomb" generation. Thee 
inevitable frustration he will feel when 
he discovers his current values are use
less in dealing with reality will eventu
ally explode in anti-societal behavior. 
And he is not alone. 

At this point I wish to insert in the 
RECORD, "Hall People Are Rarely in 
Class." from the Washington Post, 
May I, 1978: 

[From the Washington Post, May 1, 1978) 
"HALL PEOPLE" All& RARELY IN CLASS 

(By Juan Williams) 
Frank rolled over and sighed. His eyes 

quickly opened, then closed. Something had 
awakened him. " ... Get up, Frank, you'll be 
late." hiS mother yelled again. He let his eyes 
slide back Into a light sleep. She yelled up
stairs once more, and he pulled the blanket 
tight. Frank was going to be late again !or 
the start o! classes at Eastern High School. 

"We can't get him In the bed and when we 
get him In ... " Frank's father said, "we can't 
get him out of bed." 

out of bed and standing In Eastern High's 
hallway In an olive Army fatigue jacket, 
smoking cigarettes, maybe a joint, or lookln8 
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secondary school credit and postsecondary 
programs, fine arts programs, recreation and 
health programs, and curriculum develop
ment for all these programs; (2) standard 
'nd Innovative vocational training programs; 

l) library development and services; (4) 
.talnlng, Including lnservlce training, for 

personnel specializing in correctional edu
cation; (5) education release programs, with 
special emphasis on work release; (6) re
modeling of education facl11tles especially 
vocational training facilities; (7) guidance 
programs; (8) supportive services with spe
cial emphasis upon Job placement and co
ordination of educational services with other 
social services; (9) Incentive programs; (10) 
research and experimental programs to de
velop new approaches and techniques In cor
rectional education; and (11) evaluation pro
grams to test the effectiveness of corrections 
education programs, particularly programs 
assisted under the Act. 

SECTION &-APPLICATION 

Provides that for a. State to receive a grant 
under the Act It must submit an application 
to the Commissioner of Education at such 
time, In such manner, and containing or ac
companied by whatever Information the 
Commissioner requires. 

Requires that each application must: (1) 
provide that the programs or projects as
sisted under the Act will be administered or 
supervised by the State educational agency; 
(2) set forth a program for carrying out the 
purposes of the Act, Including the methods 
to be used In administering the program; 

_ (3) assure that no person with responsibil
ities In the operation of the program will 
discriminate against any program partici
pant or employee because of race, color, creed, 
national origin, sex, poll tical aflilla tion or 
bellefs, (4) provide for fiscal control and fund 
accounting !or Federal funds paid under the 
Act; and (5) provide for making annual pro
gram and fiscal reports required by the Com-

'ISSioner of Education, and for keeping such 
:ords and for affording access to those rec

_tds as the Commissioner finds necessary. 
Provided that applications may be ap

proved by the Commissioner I! the Com
missioner determines that the application 
meets all requirements set forth In the Act 
and the application does not exceed 90 per
cent of the cost of carrying out the proposed 
program. Contributions by or on behalf of 
the State may be in cash or In kind, Includ
Ing real or personal property or any com
bination thereof, or services. 

SECTION 7-PA YMENTS AND WITHHOLDING 

Provides that the Commissioner of Educa
tion shall pay to each State whose applica
tion has been approved an amount not to ex
ceed 90 percent of the sum expended by the 
State for purposes set forth In Its application. 

If the Commissioner determines that any 
program or project which has received as
sistance under the Act has been changed so 
that It no longer compl!es with the Act's 
provisions, or that In Its operation the pro
gram or project has substantially failed to 
comply with any of the provisions, then after 
reasonable notice and opportunity for a hear
tog, the Commissioner shall notify the state 
of the findings and no further payments shall 
be made to the State untll the noncompli
ance has been or will promptly be corrected. 
Authorizes the Commissioner to continue 
payments to any projects funded under the 
Act which are not involved In the noncom
pliance. e 

By Mr. TALMADGE (for himself 
and Mr. BENTSEN) : 

S. 3172. A bill to amend the Internal 
Revenue Code of 1954 to permit a church 
-1an to continue after 1982 to provide 

nefits for employees of organizations 
_.mtrolled by or associated with the 

church and to make certain clarifying 
amendments to the definition of church 
plan; to the Committee on Finance. 

S. 3182. A bill to amend the Employee 
Retirement Income Security Act of 1974 
to permit a church plan to continue after 
1982 t.o provide benefits for employees of 
organizations controlled by or associated 
with the church and to make certain 
clarifying amendments to the definition 
of church plan; to the Committee on Fi
nance and the Committee on Human Re
sources, jointly, by unanimous consent. 

DEFINITION OF CHURCH PLAN 

Mr. TALMADGE. Mr. President, with 
my colleague, Senator BENTSEN of the 
State of Texas, I am introducing bills to 
amend the definition of "church plan" 
found at section 414<e> of the Internal 
Revenue Code and section 3<33) of the 
Employee Retirement Income Security 
Act of 1974. All of the major church de
nominations in this country-Protestant, 
Catholic, and Jewish-are of one accord 
in this matter. They need and desire re
lief. 

When we enacted ERISA in 1974, we 
set 1982 as the date beyond which a 
church plan could no longer provide re
tirement and welfare· benefits for em
ployees of church agencies. We also for
bade the church plans to provide any 
new agency coverage after 1974. More
over, as I will explain later, the church 
plan definition is so narrow that it al
most completely fails to consider the 
way our church plans have for decades 
operated. At this moment our churches 
are justifiably concerned that their plans 
do not meet the church plan require
ments and are, therefore, subject to 
ERISA. In 1974, we did not recognize the 
unique character and needs of our 
church plans. 

The church plans in this country have 
historically covered both ministers and 
lay employees of churches and church 
agencies. These plans are some of the 
oldest retirement plans in the country. 
Several date back to the 1700's. The av
erage age of a church plan is at least 40 
years. To comply with ERISA by 1982, 
the churches must divide their plans into 
two so that one will cover church em
ployees and the other, agency employ
ees. It is no small task to break up a plan 
that has been in existence for decades, 
even centuries. 

The estimated legal, actuarial, and ac
counting costs of the initial division of 
church plans and the additional con
tinuing costs of maintaining two sepa
rate plans are so significant that reduced 
retirement and other benefits may result 
unless they can be assimilated. To off
set these additional costs, the churches 
are confronted with a very large, and 
possibly not absorbable, economic bur
den, merely to provide pre-ERISA level 
of benefits. There is no imposition by 
ERISA of such moment on the plans of 
other organizations. 

Church agencies are essential to the 
churches' mission. They care for the sick 
and needy and disseminate religious in
struction. They are, in fact, part of the 
churches. As a practical matter, it is 
doubtful that the agency plans would 
survive subjection to ERISA. There is an 

essential difference between the plans of 
business and the plans of church in
stitutions. If a business incurs increased 
plan maintenance costs, it merely passes 
these on to the consumer. The incomes 
of most church agencies, on the other 
hand, are dependent solely upon tithes 
and other offerings. There is virtually no 
way for them to compensate for the ad
ditional costs of complying with ERISA. 
The churches fear that many of the 
agencies would abandon their plans. We 
are concerned today that the require
ments of ERISA has made the mainte
nance of plans too expensive and de
manding even for businesses which have 
the capacity to absorb additional costs. 
The impact of ERISA on church agencies 
would be many times as serious as that 
on businesses. 

Ministers and lay employees have a 
unique need to be covered by one plan. 
Employment is extremely fluid within 
our denominations. A minister will fre
quently move from church to agency, or 
wherever his services are most needed. 
If he cannot be covered by one plan. gaps 
in coverage may occur because the 
agency may not have a plan or may have 
a waiting period before participation. If 
the church plan definition is allowed to 
remain, ministers and lay employees will 
not be able to pursue their missions 
nearly as freely as they have in the past. 
It is inescapable that the way our 
churches have functioned will be direct
ly affected. 

As I mentioned earlier, the church 
plan definition is so narrowly drawn that 
it does not in many ways even approxi
mate the way church plans are organized 
or operated. For example, this definition 
can be interpreted to require a minister 
or lay employee of a church to be a cur
rent employee. Many ministers serve 
their faith outside the denominational 
structure--as chaplains in prisons, hos
pitals, universities, and elsewhere. Evan
gelist ministers are usually self-employed 
and have no employer. There is no valid 
reason for denying these persons the 
benefits of retirement and welfare 
coverage. 

This type of problem is less apt to occur 
in a hierarchical denomination because 
a minister may continue to be considered 
an employee even though he is serving 
outside the church structure. 

Most church plans of congregational 
denominations are administered by a 
pension board. This is usually an orga
nization separately incorporated from, 
but controlled by, the denomination. Un
der the church plan definition, there is a 
question whether the plan is established 
by a church, as it must be, or by a pen
sion board. This requirement also points 
up the ina.pplicability of the church plan 
definition to congregational churches. In 
this type of church, the denomination 
has little, if any, control over the local 
churches. Some differences in plan pro
visions occur, because the denomination 
cannot enforce uniformity. and the ques
tion whether the plan is maintained by 
the denomination or by the local 
churches is raised. 

The inability of a congregational de
nomination to control its agencies makes 
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it difficult to see how the church agency 
plan could meet the requirements of 
ERISA. In a corporate structure lines of 
authority are clear. One plan covering 
the employees of a parent and its sub
sidiaries can easily meet the require
ments of law because of the control exe
cuted by the parent. As I have stated, a 
congregational denomination cannot 
force the agencies to observe the require
ments of ERISA. Accordingly, there is 
little hope that a plan established by a 
congregational church for its agencies 
could comply with ERISA. 

Mr. President, these and other prob
lems over the church plan definition 
under present law confront the churches 
today. They are worried that their plans 
do not now meet the church plan re
quirements and concerned over the im
pending restructuring of their plans. It 
is time we remove the churches from 
this statutory cloud. If we have enacted 
a statute that may require the church 
plans to come under ERISA, file reports, 
be subject to the examination of books 
and records and possible foreclosure of 
church property to satisfy plan liabili
ties, it must be changed because we have 
clearly created an excessive government 
entanglement with religion. 

Under the provisions of our bills, ef
fective as of January 1, 1974, a church 
plan shall be able to continue to cover 
the employees of church-associated or
ganizations. There will be no need to 
separate the employees of church agen
cies from the church plan. The bills re
tain the definition of church plan as a 
plan established and maintained for its 
employees by a church or by a conven
tion or association of churches exempt 
from tax under section 501. However, to 
accommodate the differences in beliefs, 
structures, and practices among our re
ligious denominations, all employees are 
deemed to be employed by the denomi
nation. The term employee is also rede
fined to include: One, a duly ordained, 
commissioned, or licensed minister of a 
church in the exercise of his ministry; 
two, an employee of an organization 
which is exempt from tax and which is 
controlled by or associated with the 
church; and three. certain former em
ployees who participated in the church 
plan before separation from service. 

Under the bill an organization is "as
sociated" with a church if it shares com
mon religious bonds and convictions 
with that church. Thus, by including an 
ordained minister as an employee with
out the requirement of an actual em
ployment relationship, the church plan 
may continue to cover a minister who 
serves outside of the denominational 
structure, provided the service is in the 
exercise of his ministry. Accordingly, a 
minister serving as a prison chaplain or 
teaching religious studies at a university 
or an evangelist minister who has no 
employer would be entitled to partici
pate in the church plan. 

Under the bills a church plan will not 
have to remove from its rolls an employee 
who has left the denominational group 
but may retain his accrued benefit or ac
count for the eventual payment of bene
fits under the plan. There is no real rea-

son why a church plan should be forced 
to pay a former employee his accrued 
benefit in cash and, thus, destroy his re
tirement benefits. Some denominations 
continue to accept plan contributions for 
disabled employees and, temporarily, for 
employees who have separated from 
service. A minister or lay employee may 
reach a point in his career where he 
wants time to decide whether he will 
spend the rest of his life in the service 
of the church. During this period the 
denomination may permit the individual 
to continue to be covered by the church 
plan even though he is separated from 
service. Under the bills a church plan 
may continue to receive contributions for 
an individual who is a participant in the 
church plan at the time of his separa
tion from service but only for a period of 
5 years. A time limit is not placed upon 
employees who separated from service 
because of disability. 

A plan or program funded or adminis
tered through a pension board, whether 
a civil law corporation or otherwise, will 
be considered a church plan, provided 
the principal purpose or function of the 
pension board is the administration or 
funding of a plan or program for the 
provision of retirement or welfare bene
fits for the employees of a church. The 
pension board must also be controlled 
by or associated with a church exempt 
from tax under section 501. No church 
plan administered or funded by a pen
sion board would be disqualified merely 
because it is separately incorporated or 
merely because of variations in the plan 
provisions among the local employers. 

The bill also corrects a very harsh 
position taken by the Treasury Depart
ment in its proposed regulations defin
ing church plans. These proposed regula
tions provide that once a church plan 
fails to meet the requirements of church 
plan it can never thereafter be a church 
plan. This rule requires perpetual dis
qualification of church plan status for 
the smallest violation of rules that are 
not now clearly understood and that will 
take years to resolve. 

Our bills provide a mechanism where
under a church plan will be disqualified 
as such only after it receives appropriate 
notice that it has violated the church 
plan requirements and does not within 
a certain period of time correct its de
fault. The term "correction" as used in 
the bill is not intended necessarily to 
require a church plan to undo the de
fault completely or to put itself and 
other parties in precisely the same posi
tion they would have been in had the de
fault never occurred. The degree of cor
rection required should depend upon the 
equities of the situation. 

For example. a possible violation of 
the church plan requirements would be 
the coverage of an impermissible num
ber of individuals who are not defined 
as employees. A complete correction of 
this type of default would require the 
plan to refund to these individuals all 
contributions made on their behalf. 
Such a correction may cause the dis
tributions to be included in the incomes 
of innocent persons and, hence, work a 
hardship on them. 

In this type of situation, the default 
should be considered corrected if the 
church plan were permitted to retain the 
accrued benefits or accounts of these in
dividuals for the eventual payment of 
benefits upon their death or retirement. 
But the plan should accept no further 
contributions with respect to them. 

Therefore, Mr. President, I urge my 
distinguished colleagues to support these 
measures and I ask unanimous consent 
that the bills be printed in the RECORD. 

There being no objection. the bills were 
ordered to be printed in the REcORD, as 
follows: 

s. 3172 
,Be it enacted by the Senate. and House of 

Representatives of the United States of 
America in Congress assembled, 

SECTION 1. Section 414(e) of the Internal 
Revenue Code of 1954 Is amended to read. as 
follows: 

" (e) CHURCH PLAN.-
" ( 1) IN GENERAL.-For purposes of this part 

the term 'church plan' means a plan estab
lished and maintained (to the extent re
quired In paragraph (2) (B)) for Its em· 
ployees (or their beneficiaries) by a church 
or by a convention or association of churches 
which is exempt from tax under section 501. 

"(2) CERTAIN PLANS EXCLUDED.-The term 
'church plan' does not Include a plan-

"(A) which Is establlshed and maintained 
primarily for the benefit of employees (or 
their beneficiaries) or such church or con
vention or association of churches who are 
employed in connection with one or more 
unrelated trades or businesses (within the 
meaning of sP.ctlon 513); or 

"(B) which Includes individuals less than 
substar.tially all of whom are described In 
paragraphs (1), (3) (B). or (3) (E) (or the 
beneficiaries} . 

"(3) DEFINITIONS AND OTHER PROVISIONS.
For purposes of this subsection-

"(A) A plan establlshed and maintained by 
a church or by a convention or association of 
churches shall Include a plan establlshed 
and maintained by an organization, whether 
a civil law corporation or otherwise. the 
principal purpose or function of which is the 
administration or fundng of a plan or pro
gram for the provision or retirement benefits 
or welfare benefits. or both, for the em
ployees of a church or a convention or BS
soclation or churches, If such organization 
Is controlled by or associated with a church 
or a convention or association of churches. 

"(B) The term 'employee' of a church or 
a convention or association of churches shall 
Include-

.. (I) a duly ordained. commissioned, or 
!lcensed minister of a church In the exercise 
or his ministry. regardless or the source of 
his compensation; 

"(II) an employee of an organization, 
whether a clvU law corporation or otherwise. 
which Is exempt from tax under section 501 
and which Is controlled by or associated with 
a church or a convention or association of 
churches; and 

"(111) an Individual described In para
gra:oh (3) (E). 

"(C) A church or a convention or asso
ciation of churches which Is exempt from 
tax under section 501 shall be deemed the 
employer of any Individual Included as an 
employee under paragraph (3) (B). 

"(D) An organization, whether a clvll law 
corporation or otherwise. Is associated with 
a church or a convention or association of 
churches If It shares common rellglous 
bonds and convictions with that church or 
convention or association of churches. 

"(E) If an employee who Is Included In 
a church plan separates from the service 
of a church or a convention or association 
o! churches or an organization described 
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Barclay, Charles M.: Jamaica 	  U.S. dollars 
Cannon, Howard W.: Jamaica 	  U.S. dollars 

  

	

375.00  	375.00 

	

225.00  	225.00 

  

  

    

Total 
	

600.00  	600.00 

HOWARD W. CANNON 
Apr. 4, 1979. 	 Chairman, Committee on Commerce, Science, and Transportation. 
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Name and country 
Name of 
currency 

Per diem Transportation Miscellaneous 	 Total 

Foreign 
currency 

U.S. dollar 
equivalent 

or U.S. 
currency 

U.S. dollar 
equivalent 

Foreign 	or U.S. 
currency 	currency 

	

U.S. dollar 	 U.S. dollar 

	

equivalent 	 equivalent 
Foreign 	or U.S. 	Foreign 	or U.S. 

currency 	currency 	currency 	currency 

Sidney B. Rawitz 
Portugal 	  Escudo 	  10, 472 225. 00 	 700.00 	 925. 00 
England 	  Pound 	  213.03 426.60 	 426.60 
Switzerland 	  Swiss franc 	 352.40 218.00 	 1,588.00 	 I, 806. 00 
France 	  French franc 	 1, 134.75 267.00 	 267.00 

Jerry M. Tinker: Switzerland 	 Swiss franc 	 486. 65 285. 00 	 1, 121. 00 	 1, 406. 00 

Total 	  1, 421.60 	 3, 409 	 4, 830. 06 

Apr. 23, 1979. 
EDWARD M. KENNEDY, 

Chairman. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu-
tions were introduced, read the first and 
second time by unanimous consent, and 
referred as indicated: 

By Mr. GOLDWATER: 
S. 1077. A bill to amend the Act of De-

cember 22, 1974, and for other purposes; 
to the Select Committee on Indian Affairs. 

By Mr. JAVITS (for himself, Mr. 
GOLDWATER, Mr. DOMENICI, Mr. WIL-
LIAMS, and Mr. PELL) : 

S. 1078. A bill to amend the Internal 
Revenue Code of 1954 to provide for the 
the taxation of artists' income and estates; 
to the Committee on Finance. 

By Mr. PRESSLER (for himself and 
Mr. YOUNG) : 

S. 1079. A bill to amend the Internal 
Revenue Code of 1954 to permit farmers and 
small businesses to obtain the investment 
credit for used section 38 property acquired 
from a related party; to the Committee on 
Finance. 

By Mr. RIBICOFF (by request) : 
S. 1080. A bill to amend the Energy Re-

organization Act of 1974, as amended, to 
provide for statutory creation of the Office 
of Inspection and Enforcement of the Nu-
clear Regulatory Commission; to the Com-
mittee on Governmental Affairs. 

By Mr. COHEN: 
S. 1081. A bill to terminate the authori-

zation for the Dickey-Lincoln School proj-
ect, Saint John River, Maine; to the Com-
mittee on Environment and Public Works. 

By Mr. GRAVEL: 
S. 1082. A bill to repeal limits placed on 

public compensation for personal and prop-
erty damage caused by nuclear power acci-
dents; to the Committee on Environment and 
Public Works and the Committee on Energy 
and Natural Resources, jointly, provided that 
if and when ordered reported by one commit-
tee, the other committee have 60 days to 
report, exclusive of any period the Senate is 
not in session for more than 3 days, by 
unanimous consent. 

By Mr. BAUCUS: 
S. 1083. A bill to amend section 5 of the 

Department of Transportation Act, relating 
to rail service assistance; to the Committee 
on Commerce, Science, and Transportation. 

By Mr. RIBICOFF (by request) : 
S. 1084. A bill to amend Section 201(a) (1) 

of the Energy Reorganization Act of 1974, as 
amended, 42 U.S.C. 5841(a) (1); to the Com-
mittee on Governmental Affairs. 

By Mr. COCHRAN (for himself and 
Mr. CHAFER) : 

S. 1085. A bill to amend the Internal Rev-
enue Code of 1954 to provide that the mile-
age rate used to determine the amount 
allowable as a deduction for the business use 
of automobiles shall be the same as the rate 
used to reimburse Federal employees; to the 
Committee on Finance. 

By Mr. McGOVERN: 
S. 1086. A bill for the relief of Bharat Per-

saud; to the Committee on the Judiciary. 
S. 1087. A bill for the relief of Kenneth 

Robert Gibb; to the Committee on the Judi-
ciary. 

By Mr. CRANSTON (for himself and 
Mr. LUGAR) : 

S. 1088. A bill to amend the National Hous-
ing Act in order to improve the mobile home 
financing programs administered by the De-
partment of Housing and Urban Develop-
ment; to the Committee on Banking, Hous-
ing, and Urban Affairs. 

By Mr. BENTSEN: 
S. 1089. A bill to amend the Internal Reve-

nue Code of 1954 and the Employee Retire-
ment Income Security Act of 1974 to simplify 
compliance with Federal employee benefit 
plan requirements; to the Committee on 
Finance and the Committee on Labor and 
Human Resources, Jointly, by unanimous 
consent. 

By Mr. TALMADGE (for himself, Mr. 
BENTSEN, and Mr. BOREN) : 

S. 1090. A bill to amend the Employee Re-
tirement Income Security Act of 1974 to 
permit a church plan to continue after 1982 
to provide benefits for employees of organi-
zations controlled by or associated with the 
church and to make certain clarifying  

amendments to the definition of church 
plan; to the Committee on Finance and the 
Committee on Labor and Human Resources, 
Jointly, by unanimous consent. 

S. 1091. A bill to amend the Internal Reve-
nue Code of 1954 to permit a church plan 
to continue after 1982 to provide benefits for 
employees of organizations controlled by or 
associated with the church and to make cer-
tain clarifying amendments to the definition 
of church plan; to the Committee on Fi-
nance. 

S. 1092. A bill to amend section 403(b) of 
the Internal Revenue Code of 1954 with re-
spect to computaton of the exclusion al-
lowance for ministers and lay employees of 
the church, and to amend sections 403(b) (2) 
(B), 415(c) (4), 415(d) (1), and 415(d) (2) 
and to add a new section 415(c) (8) to ex-
tend the special elections for section 403(b) 
annuity contracts to employees of churches, 
conventions, or associations of churches, and 
their agencies and to permit a de minimis 
contribution amount in lieu of such elec-
tions; to the Committee on Finance. 

By Mr. PRESSLER (for himself and 
Mr. MATH/AS) : 

S.J. Res. 74. Joint resolution authorizing 
and requesting the President to issue a proc-
lamation designating May 11, 1979, as "CARE 
Day"; considered and passed. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. GOLDWATER: 
S. 1077. A bill to amend the act of 

December 22, 1974, and other pur-
poses; to the Select Committee on Indian 
Affairs. 
AMENDMENT OF THE NAVAHO-HOPI SETTLEMENT 

ACT OF 1974 

• Mr. GOLDWATER. Mr. President, to-
day I am introducing legislation to 
amend the Navaho-Hopi Settlement Act 
of 1974. This public law was the result of 
congressional attempts to resolve a 100-
year-old dispute between the Navahos 
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Per diem Transportation Miscellaneous Total

U.S. dollar U.S. dollar U.S. dollar U.S. dollar
equivalent equivalent equivalent equivalent

Name of Foreign or U.S. Foreign or U.S. Foreign or U.S. Foreign or U.S.
Name and country currency currency currency currency currency currency currency currency currency

Barclay, Charles M.: Jamaica ------------ U.S. dollars ----------------------- 375.00 ---------------------------------------------------------- 375.00
Cannon, Howard W.: Jamaica ------------- U.S. dollars ----------------------- 225.00 --------------------------------------------------------------------- 225.00

Total ----------------------------------------------------------------- 600.00 --------------------------------------------------------------------- 600.00

HOWARD W. CANNON
Apr. 4, 1979. Chairman, Committee on Commerce, Science, and Transportation.
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Per diem Transportation Miscellaneous Total

U.S. dollar U.S. dollar U.S. dollar U.S. dollar
equivalent equivalent equivalent equivalent

Name of Foreign or U.S. Foreign or U.S. Foreign or U.S. Foreign or U.S.
Name and country currency currency currency currency currency currency currency currency currency

Sidney B. Rawitz
Portugal ----------------------------- Escudo --------------- 10, 472 225.00 --------------- 700.00 -------------------------------------- 925.00
England ----------------------------- Pound --------------- 213.03 426.60 .--------- - ------------------------------------------------------- - 426.60
Switzerland -------------------------- Swiss franc ----------- 352.40 218.00 -------------- 1,588.00 ------------------------------------ 1,806.00
France ------------------------------ French franc ---------- 1,134.75 267.00 -------------------------------------------------------. . 267.00

Jerry M. Tinker: Switzerland -------------- Swiss franc ----------- 486.65 285.00 ------------- 1,121.00 ------------------------------------ 1,406.00

Total ------------------------------------------------------------------- , 421.60 --.-- ----- 3, 409 ---------------------------------------- 4, 830.06

EDWARD M. KENNEDY,
Chairman.Apr. 23, 1979.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first and
second time by unanimous consent, and
referred as indicated:

By Mr. GOLDWATER:
S. 1077. A bill to amend the Act of De-

cember 22, 1974, and for other purposes;
to the Select Committee on Indian Affairs.

By Mr. JAVITS (for himself, Mr.
GOLDWATER, Mr. DomENsco, Mr. WIL-
LIAMS, and Mr. PELL):

S. 1078. A bill to amend the Internal
Revenue Code of 1954 to provide for the
the taxation of artists' income and estates;
to the Committee on Finance.

By Mr. PRESSLER (for himself and
Mr. YOUNG) :

S. 1079. A bill to amend the Internal
Revenue Code of 1954 to permit farmers and
small businesses to obtain the investment
credit for used section 38 property acquired
from a related party; to the Committee on
Finance.

By Mr. RIBICOFF (by request):
S. 1080. A bill to amend the Energy Re-

organization Act of 1974, as amended, to
provide for statutory creation of the Office
of Inspection and Enforcement of the Nu-
clear Regulatory Commission; to the Com-
mittee on Governmental Affairs.

By Mr. COHEN:
S. 1081. A bill to terminate the authori-

zation for the Dickey-Lincoln School proj-
ect, Saint John River, Maine; to the Com-
mittee on Environment and Public Works.

By Mr. GRAVEL:
S. 1082. A bill to repeal limits placed on

public compensation for personal and prop-
erty damage caused by nuclear power acci-
dents; to the Committee on Environment and
Public Works and the Committee on Energy
and Natural Resources, jointly, provided that
if and when ordered reported by one commit-
tee, the other committee have 60 days to
report, exclusive of any period the Senate is
not in session for more than 3 days, by
unanimous consent.

By Mr. BAUCUS:
S. 1083. A bill to amend section 5 of the

Department of Transportation Act, relating
to rail service assistance; to the Committee
on Commerce, Science, and Transportation.

By Mr. RIBICOFF (by request):
S. 1084. A bill to amend Section 201(a) (1)

of the Energy Reorganization Act of 1974, as
amended, 42 U.S.C. 5841 (a) (1); to the Com-
mittee on Governmental Affairs.

By Mr. COCHRAN (for himself and
Mr. CHAFEE):

S. 1085. A bill to amend the Internal Rev-
enue Code of 1954 to provide that the mile-
age rate used to determine the amount
allowable as a deduction for the business use
of automobiles shall be the same as the rate
used to reimburse Federal employees; to the
Committee on Finance.

By Mr. MCGOVERN:
S. 1086. A bill for the relief of Bharat Per-

saud; to the Committee on the Judiciary.
S. 1087. A bill for the relief of Kenneth

Robert Gibb; to the Committee on the Judi-
ciary.

By Mr. CRANSTON (for himself and
Mr. LUGAR) :

S. 1088. A bill to amend the National Hous-
ing Act in order to improve the mobile home
financing programs administered by the De-
partment of Housing and Urban Develop-
ment; to the Committee on Banking, Hous-
ing, and Urban Affairs.

By Mr. BENTSEN:
S. 1089. A bill to amend the Internal Reve-

nue Code of 1954 and the Employee Retire-
ment Income Security Act of 1974 to simplify
compliance with Federal employee benefit
plan requirements; to the Committee on
Finance and the Committee on Labor and
Human Resources, jointly, by unanimous
consent.

By Mr. TALMADGE (for himself, Mr.
BENTSEN, and Mr. BOREN):

S. 1090. A bill to amend the Employee Re-
tirement Income Security Act of 1974 to
permit a church plan to continue after 1982
to provide benefits for employees of organi-
zations controlled by or associated with the
church and to make certain clarifying

amendments to the definition of church
plan; to the Committee on Finance and the
Committee on Labor and Human Resources,
jointly, by unanimous consent.

S. 1091. A bill to amend the Internal Reve-
nue Code of 1954 to permit a church plan
to continue after 1982 to provide benefits for
employees of organizations controlled by or
associated with the church and to make cer-
tain clarifying amendments to the definition
of church plan; to the Committee on FI-
nance.

S. 1092. A bill to amend section 403(b) of
the Internal Revenue Code of 1954 with re-
spect to computat!on of the exclusion al-
lowance for ministers and lay employees of
the church, and to amend sections 403(b) (2)
(B), 415(c)(4), 415(d)(1), and 415(d)(2)
and to add a new section 415(c) (8) to ex-
tend the special elections for section 403(b)
annuity contracts to employees of churches,
conventions, or associations of churches, and
their agencies and to permit a de minimis
contribution amount in lieu of such elec-
tions; to the Committee on Finance.

By Mr. PRESSLER (for himself and
Mr. MATHIAS):

S.J. Res. 74. Joint resolution authorizing
and requesting the President to issue a proc-
lamation designating May 11, 1979, as "CARE
Day"; considered and passed.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. GOLDWATER:
S. 1077. A bill to amend the act of

December 22, 1974, and other pur-
poses; to the Select Committee on Indian
Affairs.
AMENDMENT OF THE NAVAHO-HOPI SETTLEMENT

ACT OF 1974

* Mr. GOLDWATER. Mr. President, to-
day I am introducing legislation to
amend the Navaho-Hopi Settlement Act
of 1974. This public law was the result of
congressional attempts to resolve a 100-
year-old dispute between the Navahos
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elusion allowance for ministers and lay 
employees of the church, and to amend 
sections 403(b) (2) (B) , 415(c) (4), 415(d) 
(1) , and 415(d) (2) and to add a new 
section 415(c) (8) to extend the special 
elections for section 403(b) annuity con-
tracts to employees of churches, conven-
tions, or associations of churches, and 
their agencies and to permit a de minimis 
contribution amount in lieu of such elec-
tions; to the Committee on Finance. 
LEGISLATION REGARDING CHURCH PENSION PLANS 

AND RELATED REFORM OF ERISA 

• Mr. TALMADGE. Mr. President, with 
my colleagues Senators BENTSEN and 
BOREN, I am reintroducing legislation to 
amend the definition of "church plan" 
found at section 414(e) of the Internal 
Revenue Code and section 3(33) of the 
Employee Retirement Income Security 
Act of 1974, which I introduced in the 
95th Congress. All of the major church 
denominations in this country—Protes-
tant, Catholic, and Jewish—are of one 
accord in this matter. They need and 
desire relief. 

When we enacted ERISA in 1974, we 
set 1982 as the date beyond which a 
church plan could no longer provide re-
tirement and welfare benefits for em-
ployees of church agencies. We also for-
bade the church plans to provide any 
new agency coverage after 1974. More-
over, as I will explain later, the church 
plan definition is so narrow that it al-
most completely fails to consider the way 
our church plans have for decades oper-
ated. At this moment our churches are 
justifiably concerned that their plans dr 
not meet the church plan requirements 
and are, therefore, subject to ERISA. In 
1974, we did not recognize the unique 
character and needs of our church plans. 

The church plans in this country have 
historically covered both ministers and 
lay employees of churches and church 
agencies. These plans are some of the 
oldest retirement plans in the country. 
Several date back to the 1700's. The av-
erage age of a church plan is at least 4r 
years. To comply with ERISA by 1982, 
the churches must divide their plans into 
two so that one will cover church em 
ployees and the other, agency emplo--
ees. It is no small task to break up a plan 
that has been in existence for decades, 
even centuries. 

The estimated legal, actuarial, and ac-
counting costs of the initial division of 
church plans and the additional con-
tinuing costs of maintaining two sepa-
rate plans are so significant that reduced 
retirement and other benefits may result 
unless they can be assimilated. To off-
set these additional costs, the churches 
are confronted with a very large, and 
possibly not absorbable, economic bur-
den, merely to provide pre-ERISA level 
of benefits. There is no imposition by 
ERISA of such moment on the plans of 
other organizations. 

Church agencies are essential to the 
churches' mission. They are for the sick 
and needy and disseminate religious in-
struction. They are, in fact, part of the 
churches. As a practical matter, it is 
doubtful that the agency plans would 
survive subjection to ERISA. There is an  

essential difference between the plans of 
business and the plans of church in-
stitutions. If a business incurs increased 
plan maintenance costs, it merely passes 
these on to the consumer. The incomes 
of most church agencies, on the other 
hand, are dependent solely upon tithes 
and other offerings. There is virtually no 
way for them to compensate for the ad-
ditional costs of complying with ERISA. 
The churches fear that many of the 
agencies would abandon their plans. We 
are concerned today that the require-
ments of ERISA has made the mainte-
nance of plans too expensive and de-
manding even for businesses which have 
the capacity to absorb additional costs. 
The impact of ERISA on church agencies 
would be many times as serious as that 
on businesses. 

Ministers and lay employees have a 
unique need to be covered by one plan. 
Employment is extremely fluid within 
our denominations. A minister will fre-
quently move from church to agency, or 
wherever his services are most needed. 
If he cannot be covered by one plan, gaps 
in coverage may occur because the 
agency may not have a plan or may have 
a waiting period before participation. If 
the church plan definition is allowed to 
remain, ministers and lay employees will 
not be able to pursue their missions 
nearly as freely as they have in the past. 
It is inescapable that the way our 
churches have functioned will be direct-
ly affected. 

As I mentioned earlier, the church 
plan definition is so narrowly drawn that 
it does not in many ways even approxi-
mate the way church plans are organized 
or operated. For example, this definition 
can be interpreted to require a minister 
or lay employee of a church to be a cur-
rent employee. Many ministers serve 
their faith outside the denominational 
structure—as chaplains in prisons, hos-
pitals, universities, and elsewhere. Evan-
gelist ministers are usually self-em-
ployed and have no employer. There is 
no valid reason for denying these per-
sons the benefits of retirement and wel-
fare coverage. 

This type of problem is less apt to oc-
cur in a hierarchical denomination be-
cause a minister may continue to be con-
sidered an employee even though he is 
serving outside the church structure. 

Most church plans of congregational 
denominations are administered by a 
pension board. This is usually an orga-
nization separately incorporated from, 
but controlled by, the denomination. Un-
der the church plan definition, there is a 
question whether the plan is established 
by a church, as it must be, or by a pen-
sion board. This requirement also points 
up the inapplicability of the church plan 
definition to congregational churches. In 
this type of church, the denomination 
has little, if any, control over the local 
churches. Some differences in plan pro-
visions occur, because the denomination 
cannot enforce uniformity, and the ques-
tion whether the plan is maintained by 
the denomination or by the local 
churches is raised. 

The inability of a congregational de-
nomination to control its agencies makes  

it difficult to see how the church agency 
plan could meet the requirements of 
ERISA. In a corporate structure lines of 
authority are clear. One plan covering 
the employees of a parent and its sub-
sidiaries can easily meet the require-
ments of law because of the control exe-
cuted by the parent. As I have stated, a 
congregational denomination cannot 
force the agencies to observe the require-
ments of ERISA. Accordingly, there is 
little hope that a plan established by a 
congregational church for its agencies 
could comply with ERISA. 

Mr. President, these and other prob-
lems over the church plan definition 
under present law confront the churches 
today. They are worried that their plans 
do not now meet the church plan re-
quirements and concerned over the im-
pending restructuring of their plans. It 
is time we remove the churches from 
this statutory cloud. If we have enacted 
a statute that may require the church 
plans to come under ERISA, file reports, 
be subject to the examination of books 
and records and possible foreclosure of 
church property to satisfy plan liabili-
ties, it must be changed because we have 
clearly created an excessive Government 
entanglement with religion. 

Under the provisions of our proposals, 
effective as of January 1, 1974, a church 
plan shall be able to continue to cover 
the employees of church-associated or-
ganizations. There will be no need to 
separate the employees of church agen-
cies from the church plan. Our legisla-
tions retains the definition of church 
plan as a plan established and main-
tained for its employees by a church or 
by a convention or association of 
churchs exempt from tax under section 
501. However, to accommodate the differ-
ences in beliefs, structures, and practices 
among our religious denominations, all 
employees are deemed to be employed by 
the denomination. The term employee is 
also redefined to include: First, a duly or-
dained, commissioned, or licensed min-
ister of a church in the exercise of his 
ministry; second, an employee of an or-
ganization which is exempt from tax and 
which is controlled by or associated with 
the church; and third, certain former 
employees who participated in the 
church plan before separation from serv-
ice. 

Under our legislation an organization 
is "associated" with a church if it shares 
common religious bonds and convictions 
with that church. Thus, by including an 
ordained minister as an employee with-
out the requirement of an actual em-
ployment relationship, the church plan 
may continue to cover a minister who 
serves outside of the denominational 
structure, provided the service is in the 
exercise of his ministry. Accordingly, a 
minister serving as a prison chaplain or 
teaching religious studies at a university 
or an evangelist minister by who no 
employer would be entitled to partici-
pate in the church plan. 

Under our legislation a church plan 
will not have to remove from its rolls an 
employee who has left the denomina-
tional group but may retain his accrued 
benefit or account for the eventual pay-
ment of benefits under the plan. There 
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clusion allowance for ministers and lay
employees of the church, and to amend
sections 403(b) (2) (B), 415(c) (4), 415(d)
(1), and 415(d) (2) and to add a new
section 415(c) (8) to extend the special
elections for section 403(b) annuity con-
tracts to employees of churches, conven-
tions, or associations of churches, and
their agencies and to permit a de minimis
contribution amount in lieu of such elec-
tions; to the Committee on Finance.
LEGISLATION REGARDING CHURCH PENSION PLANS

AND RELATED REFORM OF ERISA

* Mr. TALMADGE. Mr. President, with
my colleagues Senators BENTSEN and
BOREN, I am reintroducing legislation to
amend the definition of "church plan"
found at section 414(e) of the Internal
Revenue Code and section 3(33) of the
Employee Retirement Income Security
Act of 1974, which I introduced in the
95th Congress. All of the major church
denominations in this country-Protes-
tant, Catholic, and Jewish-are of one
accord in this matter. They need and
desire relief.

When we enacted ERISA in 1974, we
set 1982 as the date beyond which a
church plan could no longer provide re-
tirement and welfare benefits for em-
ployees of church agencies. We also for-
bade the church plans to provide any
new agency coverage after 1974. More-
over, as I will explain later, the church
plan definition is so narrow that it al-
most completely fails to consider the way
our church plans have for decades oper-
ated. At this moment our churches are
justifiably concerned that their plans dr
not meet the church plan requirements
and are, therefore, subject to ERISA. In
1974, we did not recognize the unique
character and needs of our church plans.

The church plans in this country have
historically covered both ministers and
lay employees of churches and church
agencies. These plans are some of the
oldest retirement plans in the country.
Several date back to the 1700's. The av-
erage age of a church plan is at least 4C
years. To comply with ERISA by 1982,
the churches must divide their plans into
two so that one will cover church em
ployees and the other, agency emplo-
ees. It is no small task to break up a plan
that has been in existence for decades,
even centuries.

The estimated legal, actuarial, and ac-
counting costs of the initial division of
church plans and the additional con-
tinuing costs of maintaining two sepa-
rate plans are so significant that reduced
retirement and other benefits may result
unless they can be assimilated. To off-
set these additional costs, the churches
are confronted with a very large, and
possibly not absorbable, economic bur-
den, merely to provide pre-ERISA level
of benefits. There is no imposition by
ERISA of such moment on the plans of
other organizations.

Church agencies are essential to the
churches' mission. They are for the sick
and needy and disseminate religious in-
struction. They are, in fact, part of the
churches. As a practical matter, it is
doubtful that the agency plans would
survive subjection to ERISA. There is an

essential difference between the plans of
business and the plans of church in-
stitutions. If a business incurs increased
plan maintenance costs, it merely passes
these on to the consumer. The incomes
of most church agencies, on the other
hand, are dependent solely upon tithes
and other offerings. There is virtually no
way for them to compensate for the ad-
ditional costs of complying with ERISA.
The churches fear that many of the
agencies would abandon their plans. We
are concerned today that the require-
ments of ERISA has made the mainte-
nance of plans too expensive and de-
manding even for businesses which have
the capacity to absorb additional costs.
The impact of ERISA on church agencies
would be many times as serious as that
on businesses.

Ministers and lay employees have a
unique need to be covered by one plan.
Employment is extremely fluid within
our denominations. A minister will fre-
quently move from church to agency, or
wherever his services are most needed.
If he cannot be covered by one plan, gaps
in coverage may occur because the
agency may not have a plan or may have
a waiting period before participation. If
the church plan definition is allowed to
remain, ministers and lay employees will
not be able to pursue their missions
nearly as freely as they have in the past.
It is inescapable that the way our
churches have functioned will be direct-
ly affected.

As I mentioned earlier, the church
plan definition is so narrowly drawn that
it does not in many ways even approxi-
mate the way church plans are organized
or operated. For example, this definition
can be interpreted to require a minister
or lay employee of a church to be a cur-
rent employee. Many ministers serve
their faith outside the denominational
structure-as chaplains in prisons, hos-
pitals, universities, and elsewhere. Evan-
gelist ministers are usually self-em-
ployed and have no employer. There is
no valid reason for denying these per-
sons the benefits of retirement and wel-
fare coverage.

This type of problem is less apt to oc-
cur in a hierarchical denomination be-
cause a minister may continue to be con-
sidered an employee even though he is
serving outside the church structure.

Most church plans of congregational
denominations are administered by a
pension board. This is usually an orga-
nization separately incorporated from,
but controlled by, the denomination. Un-
der the church plan definition, there is a
question whether the plan is established
by a church, as it must be, or by a pen-
sion board. This requirement also points
up the inapplicability of the church plan
definition to congregational churches. In
this type of church, the denomination
has little, if any, control over the local
churches. Some differences in plan pro-
visions occur, because the denomination
cannot enforce uniformity, and the ques-
tion whether the plan is maintained by
the denomination or by the local
churches is raised.

The inability of a congregational de-
nomination to control its agencies makes

it difficult to see how the church agency
plan could meet the requirements of
ERISA. In a corporate structure lines of
authority are clear. One plan covering
the employees of a parent and its sub-
sidiaries can easily meet the require-
ments of law because of the control exe-
cuted by the parent. As I have stated, a
congregational denomination cannot
force the agencies to observe the require-
ments of ERISA. Accordingly, there is
little hope that a plan established by a
congregational church for its agencies
could comply with ERISA.

Mr. President, these and other prob-
lems over the church plan definition
under present law confront the churches
today. They are worried that their plans
do not now meet the church plan re-
quirements and concerned over the im-
pending restructuring of their plans. It
is time we remove the churches from
this statutory cloud. If we have enacted
a statute that may require the church
plans to come under ERISA, file reports,
be subject to the examination of books
and records and possible foreclosure of
church property to satisfy plan liabili-
ties, it must be changed because we have
clearly created an excessive Government
entanglement with religion.

Under the provisions of our proposals,
effective as of January 1, 1974, a church
plan shall be able to continue to cover
the employees of church-associated or-
ganizations. There will be no need to
separate the employees of church agen-
cies from the church plan. Our legisla-
tions retains the definition of church
plan as a plan established and main-
tained for its employees by a church or
by a convention or association of
churchs exempt from tax under section
501. However, to accommodate the differ-
ences in beliefs, structures, and practices
among our religious denominations, all
employees are deemed to be employed by
the denomination. The term employee is
also redefined to include: First, a duly or-
dained, commissioned, or licensed min-
ister of a church in the exercise of his
ministry; second, an employee of an or-
ganization which is exempt from tax and
which is controlled by or associated with
the church; and third, certain former
employees who participated in the
church plan before separation from serv-
ice.

Under our legislation an organization
is "associated" with a church if it shares
common religious bonds and convictions
with that church. Thus, by including an
ordained minister as an employee with-
out the requirement of an actual em-
ployment relationship, the church plan
may continue to cover a minister who
serves outside of the denominational
structure, provided the service is in the
exercise of his ministry. Accordingly, a
minister serving as a prison chaplain or
teaching religious studies at a university
or an evangelist minister by who no
employer would be entitled to partici-
pate in the church plan.

Under our legislation a church plan
will not have to remove from its rolls an
employee who has left the denomina-
tional group but may retain his accrued
benefit or account for the eventual pay-
ment of benefits under the plan. There
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is no real reason why a church plan 
should be forced to pay a former em-
ployee his accrued benefit in cash and, 
thus, destroy his retirement benefits. 
Some denominations continue to accept 
plan contributions for disabled em-
ployees and, temporarily, for employees 
who have separated from service. A min-
ister or lay employee may reach a point 
in his career where he wants time to 
decide whether he will spend the rest of 
his life in the service of the church. Dur-
ing this period the denomination may 
permit the individual to continue to be 
covered by the church plan even though 
he is separated from service. Under 
our legislation a church plan may con-
tinue to receive contributions for an in-
dividual who is a participant in the 
church plan at the time of his separa-
tion from service but only for a period of 
5 years. A time limit is not placed upon 
employees who separated from service 
because of disability. 

A plan or program funded or adminis-
tered through a pension board, whether 
a civil law corporation or otherwise, will 
be considered a church plan, provided 
the principal purpose or function of the 
pension board is the administration or 
funding of a plan or program for the 
provision of retirement or welfare bene-
fits for the employees of a church. The 
pension board must also be controlled 
by or associated with a church exempt 
from tax under section 501. No church 
plan administered or funded by a pen-
sion board would be disqualified merely 
because it is separately incorporated or 
merely because of variations in the plan 
provisions among the local employers. 

Our legislation also corrects a very 
harsh position taken by the Treasury De-
partment in its proposed regulations 
defining church plans. These proposed 
regulations provide that once a church 
plan fails to meet the requirements of 
church plan it can never thereafter be a 
church plan. This rule requires per-
petual disqualification of church plan 
status for the smallest violation of rules 
that are not now clearly understood and 
that will take years to resolve. 

Our proposals provide a mechanism 
whereunder a church plan will be dis-
qualified as such only after it receives 
appropriate notice that it has violated 
the church plan requirements and does 
not within a certain period of time cor-
rect its default. The term "correction" 
as used in the legislation is not intended 
necessarily to require a church plan to 
undo the default completely or to put 
itself and other parties in precisely the 
same position they would have been in 
had the default never occurred. The de-
gree of correction required should depend 
upon the equities of the situation. 

For example, a possible violation of the 
church plan requirements would be the 
coverage of an impermissible number 
of individuals who are not defined as 
employees. A complete correction of this 
type of default would require the plan 
to refund to these individuals all con-
tributions made on their behalf. Such a 
correction may cause the distributions 
to be included in the incomes of inno-
cent persons and, hence, work a hard-
ship on them. 

In this type of situation, the default 
should be considered corrected if the 
church plan were permitted to retain the 
accrued benefits or accounts of these in-
dividuals for the eventual payment of 
benefits upon their death or retirement. 
But the plan should accept no further 
contributions with respect to them. 

Mr. President, with my distinguished 
colleagues Senators BENTSEN and BOREN, 
I today reintroduce legislation to amend 
several provisions of the Internal 
Revenue Code that inequitably prevent 
the satisfactory accumulation of retire-
ment benefits for the majority of clergy-
men and lay employees of church de-
nominations in this country. This leg-
islation is a large step in the direction 
of assuring our ministers and lay em-
ployees of an adequate retirement allow-
ance. 

It is well known that clergymen and 
lay employees are not well compensated. 
The beginning salary for a minister may 
be from $5,000 to $10,000 a year. Prior to 
retirement his salary may have increased 
to $15,000 or $20,000. Lay employees gen-
erally receive less compensation than 
ministers. Moreover, the retirement in-
comes of ministers and lay employees 
from church retirement plans are very 
small, being on the order of from $2,000 
to $3,000 a year. 

Most of our church denominations 
provide for the retirement of their min-
isters and lay employees in the form of 
annuities governed by section 403(b) of 
the code. The amount that can be con-
tributed for the purchase of such an 
annuity, without income tax conse-
quences to the employee, is limited by the 
"exclusion allowance" of section 403(b) 
(2) . The amount of the exclusion allow-
ance for any year is the excess of (1) 20 
percent of the employee's includable 
compensation for the year times the em-
ployee's years of service with his or her 
employer over (2) the aggregate tax-
sheltered contributions made by the em-
ployer for the employee in prior years. 
The exclusion allowance is designed to 
permit larger than usual retirement an-
nuity contributions to be made late in 
the employee's career to compensate for 
the years when contributions may not 
have been possible. These are called 
catchup contributions. The opportu-
nity for making catchup contributions 
is extremely important to poorly paid 
persons such as ministers and lay em-
ployees. A minister who is paid $7,500 a 
year at the beginning of his career will 
need all of his income for many years 
to support his family and educate his 
children. During these years, because of 
the minister's low level of salary, pension 
contributions made on his behalf by his 
church will be minimal. However, when 
he reaches 50 years or so, his living ex-
penses will tend to decrease. Then he 
or his employer may be in a position to 
make significant catchup contributions 
to his retirement annuity. 

However, two provisions of the code 
inequitably prevent the making of catch-
up contributions in the case of many 
ministers and lay employees. In 1974 
when we enacted section 415(c) (1) of 
the code, we placed a limitation on the 
amounts that can be contributed to a  

defined contribution plan, such as a 403 
(b) annuity arrangement. This limita-
tion, which operates independently of 
the exclusion allowance, is the lesser of 
$25,000 (adjusted by increases in the cost 
of living) or 25 percent of the partici-
pant's compensation. In imposing this 
limitation, we recognized that it would 
have a serious effect on the ability to 
make catchup contributions and pro-
vided in section 415(c) (4) certain elec-
tions that a participant could make in 
order to override the 25-percent ceiling. 
However, these elections are available 
only to employees of educational orga-
nizations, hospitals, and home health 
service agencies. Obviously, we were not 
then aware of the extensive use of sec-
tion 403(b) annuities by our churches. 

The second problem area is the pro-
vision in section 40s OD) (2) which limits 
the "years-of-service" factor of the ex-
clusion allowance to years of service with 
the employee's current employer. In 
computing the exclusion allowance for 
any year, the employee is not given credit 
for any years of service with prior em-
ployers. It is common in many denomi-
nations for a minister or lay employee to 
move from one church to another within 
the denomination or among various 
agencies of the denomination during the 
course of their careers. Under current 
law each church or denominational 
agency for which the minister or lay em-
ployee works is treated as a separate 
employer for purposes of the years-of-
service factor. The minister or lay em-
ployee is accordingly not given credit for 
all of his or her services with the denom-
ination in the computation of the ex-
clusion allowance. For an employee who 
has changed jobs frequently, as do the 
ministers and lay employees of many de-
nominations, this rule severely reduces 
the exclusion allowance and the ability 
to make catchup contributions. 

Mr. President, our legislation would 
correct the first inequity by extending 
the right to make the elections in sec-
tion 415(c) (4) to employees of churches, 
and their agencies. We believe that these 
persons should have the right to make 
the same elections as employees of ed-
ucational organizations, hospitals, and 
home health service agencies. Our legis-
lation also provides a de minimis amount 
of $10,000 which may be contributed, 
subject to the exclusion allowance, with-
out the necessity of making the sec-
tion 415(c) (4) elections. This de minimis 
amount is parallel to the de minimis 
amount provided for defined benefit 
plans in section 415(b) (4) of the code. 
The term "agency" of a church is also 
defined in our legislation as an exempt 
organization which is either controlled 
by or associated with a church or a con-
vention or association of churches. We 
further provide that an organization is 
"associated" with a church or a conven-
tion or association of churches if it 
shares common religious bonds and con-
victions with that church. 

Our legislation also would treat the 
service of a minister or lay employee 
with any church or church agency of a 
religious denomination as the service 
with a single employer for purposes of 
computing the exclusion allowance. All 
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is no real reason why a church plan
should be forced to pay a former em-
ployee his accrued benefit in cash and,
thus, destroy his retirement benefits.
Some denominations continue to accept
plan contributions for disabled em-
ployees and, temporarily, for employees
who have separated from service. A min-
ister or lay employee may reach a point
in his career where he wants time to
decide whether he will spend the rest of
his life in the service of the church. Dur-
ing this period the denomination may
permit the individual to continue to be
covered by the church plan even though
he is separated from service. Under
our legislation a church plan may con-
tinue to receive contributions for an in-
dividual who is a participant in the
church plan at the time of his separa-
tion from service but only for a period of
5 years. A time limit is not placed upon
employees who separated from service
because of disability.

A plan or program funded or adminis-
tered through a pension board, whether
a civil law corporation or otherwise, will
be considered a church plan, provided
the principal purpose or function of the
pension board is the administration or
funding of a plan or program for the
provision of retirement or welfare bene-
fits for the employees of a church. The
pension board must also be controlled
by or associated with a church exempt
from tax under section 501. No church
plan administered or funded by a pen-
sion board would be disqualified merely
because it is separately incorporated or
merely because of variations in the plan
provisions among the local employers.

Our legislation also corrects a very
harsh position taken by the Treasury De-
partment in its proposed regulations
defining church plans. These proposed
regulations provide that once a church
plan fails to meet the requirements of
church plan it can never thereafter be a
church plan. This rule requires per-
petual disqualification of church plan
status for the smallest violation of rules
that are not now clearly understood and
that will take years to resolve.

Our proposals provide a mechanism
whereunder a church plan will be dis-
qualified as such only after it receives
appropriate notice that it has violated
the church plan requirements and does
not within a certain period of time cor-
rect its default. The term "correction"
as used in the legislation is not intended
necessarily to require a church plan to
undo the default completely or to put
itself and other parties in precisely the
same position they would have been in
had the default never occurred. The de-
gree of correction required should depend
upon the equities of the situation.

For example, a possible violation of the
church plan requirements would be the
coverage of an impermissible number
of individuals who are not defined as
employees. A complete correction of this
type of default would require the plan
to refund to these individuals all con-
tributions made on their behalf. Such a
correction may cause the distributions
to be included in the incomes of inno-
cent persons and, hence, work a hard-
ship on them.

In this type of situation, the default
should be considered corrected if the
church plan were permitted to retain the
accrued benefits or accounts of these in-
dividuals for the eventual payment of
benefits upon their death or retirement.
But the plan should accept no further
contributions with respect to them.

Mr. President, with my distinguished
colleagues Senators BENTSEN and BOREN,
I today reintroduce legislation to amend
several provisions of the Internal
Revenue Code that inequitably prevent
the satisfactory accumulation of retire-
ment benefits for the majority of clergy-
men and lay employees of church de-
nominations in this country. This leg-
islation is a large step in the direction
of assuring our ministers and lay em-
ployees of an adequate retirement allow-
ance.

It is well known that clergymen and
lay employees are not well compensated.
The beginning salary for a minister may
be from $5,000 to $10,000 a year. Prior to
retirement his salary may have increased
to $15,000 or $20,000. Lay employees gen-
erally receive less compensation than
ministers. Moreover, the retirement in-
comes of ministers and lay employees
from church retirement plans are very
small, being on the order of from $2,000
to $3,000 a year.

Most of our church denominations
provide for the retirement of their min-
isters and lay employees in the form of
annuities governed by section 403(b) of
the code. The amount that can be con-
tributed for the purchase of such an
annuity, without income tax conse-
quences to the employee, is limited by the
"exclusion allowance" of section 403(b)
(2). The amount of the exclusion allow-
ance for any year is the excess of (1) 20
percent of the employee's includable
compensation for the year times the em-
ployee's years of service with his or her
employer over (2) the aggregate tax-
sheltered contributions made by the em-
ployer for the employee in prior years.
The exclusion allowance is designed to
permit larger than usual retirement an-
nuity contributions to be made late in
the employee's career to compensate for
the years when contributions may not
have been possible. These are called
catchup contributions. The opportu-
nity for making catchup contributions
is extremely important to poorly paid
persons such as ministers and lay em-
ployees. A minister who is paid $7,500 a
year at the beginning of his career will
need all of his income for many years
to support his family and educate his
children. During these years, because of
the minister's low level of salary, pension
contributions made on his behalf by his
church will be minimal. However, when
he reaches 50 years or so, his living ex-
penses will tend to decrease. Then he
or his employer may be in a position to
make significant catchup contributions
to his retirement annuity.

However, two provisions of the code
inequitably prevent the making of catch-
up contributions in the case of many
ministers and lay emplovees. In 1974
when we enacted section 415(c) (1) of
the code, we placed a limitation on the
amounts that can be contributed to a

defined contribution plan, such as a 403
(b) annuity arrangement. This limita-
tion, which operates independently of
the exclusion allowance, is the lesser of
$25,000 (adjusted by increases in the cost
of living) or 25 percent of the partici-
pant's compensation. In imposing this
limitation, we recognized that it would
have a serious effect on the ability to
make catchup contributions and pro-
vided in section 415(c) (4) certain elec-
tions that a participant could make in
order to override the 25-percent ceiling.
However, these elections are available
only to employees of educational orga-
nizations, hospitals, and home hcalth
service agencies. Obviously, we were not
then aware of the extensive use of sec-
tion 403 (b) annuities by our churches.

The second problem area is the pro-
vision in section 40skb) (2) which limits
the "years-of-service" factor of the ex-
clusion allowance to years of service with
the employee's current employer. In
computing the exclusion allowance for
any year, the employee is not given credit
for any years of service with prior em-
ployers. It is common in many denomi-
nations for a minister or lay employee to
move from one church to another within
the denomination or among various
agencies of the denomination during the
course of their careers. Under current
law each church or denominational
agency for which the minister or lay em-
ployee works is treated as a separate
employer for purposes of the years-of-
service factor. The minister or lay em-
ployee is accordingly not given credit for
all of his or her services with the denom-
ination in the computation of the ex-
clusion allowance. For an employee who
has changed jobs frequently, as do the
ministers and lay employees of many de-
nominations, this rule severely reduces
the exclusion allowance and the ability
to make catchup contributions.

Mr. President, our legislation would
correct the first inequity by extending
the right to make the elections in sec-
tion 415(c) (4) to employees of churches,
and their agencies. We believe that these
persons should have the right to make
the same elections as employees of ed-
ucational organizations, hospitals, and
home health service agencies. Our legis-
lation also provides a de minimis amount
of $10,000 which may be contributed,
subject to the exclusion allowance, with-
out the necessity of making the sec-
tion 415(c) (4) elections. This de minimis
amount is parallel to the de minimis
amount provided for defined benefit
plans in section 415(b) (4) of the code.
The term "agency" of a church is also
defined in our legislation as an exempt
organization which is either controlled
by or associated with a church or a con-
vention or association of churches. We
further provide that an organization is"associated" with a church or a conven-
tion or association of churches if it
shares common religious bonds and con-
victions with that church.

Our legislation also would treat the
service of a minister or lay employee
with any church or church agency of a
religious denomination as the service
with a single employer for purposes of
computing the exclusion allowance. All

10053

ADD13

  Case: 15-15351, 09/04/2015, ID: 9673536, DktEntry: 46-1, Page 112 of 133



10054 	 CONGRESSIONAL RECORD — SENATE 	 May 7, 1979 

the years of service of a minister or lay 
employee for churches or agencies of the 
denomination would be aggregated in de-
termining the exclusion allowance for 
taxable years beginning after 1977. It 
would make no difference whether the 
years of service being aggregated oc-
curred before 1978 or after 1977. Our leg-
islation will enable contributions to be 
made by and on behalf of ministers and 
lay employees in order to provide them 
with retirement benefits based upon the 
years of service with the denomination, 
rather than with the current employer. 

Mr. President, I have received numer-
ous letters from officials of various 
denominations endorsing the legislative 
proposals I am making today regarding 
church pension plans and related reform 
of ERISA. I ask unanimous consent that 
they be printed at this point in the 
RECORD. 

There being no objection, the letters 
were ordered to be printed in the RECORD, 
as follows: 

THE RABBINICAL PENSION BOARD, 
New York, N.Y., May 2, 1979. 

Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The Union of 
American Hebrew Congregations was incor-
porated in 1873 by an act of the Ohio Legis-
lature for the purpose of . . . 

"To encourage and aid the organization 
and development of Jewish Congregations. 

To promote Jewish education and to enrich 
and intensify Jewish life. 

To maintain the Hebrew Union College-
Jewish Institute of Religion." 

Some 35 years ago, the Union of American 
Hebrew Congregations and the Central Con-
ference of American Rabbis organized the 
Rabbinical Pension Board for the purpose of 
administering pensions and other group in-
surance plans for the benefit of rabbis, reli-
gious educators, congregational administra-
tors and other synagogue professionals who 
are engaged in work on behalf of the Reform 
Jewish Movement within the United States. 

The Rabbinical Pension Board, through its 
two parent bodies, represents some eight 
hundred Reform Jewish congregations and 
some eleven hundred participating rabbis 
and other congregational professionals. The 
Rabbinical Pension Board is managed by a 
Board of Trustees elected by the Board of 
the Union of American Hebrew Congrega-
tions and the Central Conference of Ameri-
can Rabbis. 

Mr. Robert L. Adler of Chicago, the chair-
man of the Rabbinical Pension Board, and I, 
share a great concern about the facts of the 
Employee Retirement Income Security Act of 
1974 ("ERISA") on our retirement annuity 
and welfare benefit program. We are particu-
larly concerned about the "intrusion of the 
Internal Revenue Service into the affairs of 
church groups and their agencies by presum-
ing to define what is and what is not an in-
tegral part of these religious groups" and we 
are supporting "legislation to amend Section 
3(33) of the Employee Retirement Income 
Security Act of 1974 (ERISA) and Section 
414(e) of the Internal Revenue Code of 1974 
(Code) relating to the definition of 'church 
plan' so that agencies such as ours are recog-
nized as part of a church or convention of 
churches and are entitled to participate in 
such a church plan." 

We appreciate your introducing and co-
sponsoring with Senator Lloyd Bentsen last 
year legislation designed to clarify and define 
the church plan and to allow denominational 
workers to have greater retirement annuity 
benefits. 

Companion legislation has been rein-
troduced in this legislative session in the 
House of Representatives by Representative 
Barber B. Conable, Jr. of New York as H.R. 
1576, 1577 and 1578. 

Senator Talmadge, members of over twenty-
five religious denominations share a mutual 
concern about the effects of ERISA on tra-
ditional church pension programs. These con-
cerns have been expressed individually and 
through the Church Alliance for Clarification 
of ERISA. 

Your introducing and co-sponsoring the 
legislation supported by the Church Alliance 
for Clarification of ERISA, of which we are a 
member, during this session of the Congress 
will be most appreciated. 

We feel that it is most important that this 
be accomplished as speedily as possible. 

Sincerely, 
THEODORE K. BROIDO, 

Secretary, Rabbinical Pension Board. 

JOINT RETIREMENT BOARD, 
OF RABBINICAL ASSEMBLY, 
New York, N.Y., April 27, 1979. 

Senator HERMAN TALMADGE, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: I wish to thank 
you for having introduced legislation in the 
95th session of Congress sponsored by the 
Church Alliance for Clarification of ERISA 
and showing your interest in helping the mil-
lions of participants in Church and Syna-
gogue sponsored pension plans. 

I would very much appreciate it and would 
deem it an honor if you could find time to 
introduce and sponsor similar legislation in 
the 96th session of Congress. 

If there is any way we can be of help, please 
do not hesitate to let us know. 

Sincerely, 
LEO. J. LANDES. 

WORKER BENEFIT PLANS, 
St. Louis, Mo., April 20, 1979. 

Hon. HERMAN E. TALMADGE, 
U.S. Senate 
Washington, D.C. 

DEAR SENATOR TALMADGE: First, I want to 
express on behalf of our church body my 
deep appreciation to you for the interest 
and efforts you demonstrated on behalf of 
the church pension programs by introducing 
legislation in the last session of Congress 
which would have benefited the many work-
ers presently enrolled in the various denomi-
national pension programs. 

If the present definition of "church plan" 
as same is contained in the Employee 
Retirement Income Security Act of 1974 
("ERISA") is not changed as was outlined 
in the legislation you introduced into the 
Senate last year, the pension program of The 
Lutheran Church-Missouri Synod will have 
to be divided into two programs, one for 
ministers who are serving church agencies 
and another for those ministers serving 
what the present definitions call "church". 
This splitting up of our programs is going 
to be a costly procedure and can only be 
borne out of the program monies, which 
means out of the pension monies available 
to our already underpaid church workers. 
Our church body certainly does not look 
favorably upon the fact that the Internal 
Revenue Service is attempting to define what 
is and what is not "church" and how the 
mission of the church is to be carried out. 

Senator Talmadge, The Lutheran Church-
Missouri Synod pension programs are not 
the only church pension programs facing a 
problem over the effects of ERISA. All major 
denominations are involved as evidenced by 
the formation of the Church Alliance for 
Clarification of ERISA. Your assistance is 
needed and we certainly hope you will again 
introduce and co-sponsor legislation to 
clarify the church plan definition of ERISA  

and also allow church workers to have 
greater retirement benefits. 

Your continued interest and support in 
this matter is greatly appreciated. 

Sincerely yours, 
EARL E. HAAKE, 

Administrator. 

PRESBYTERIAN CHURCH IN AMERICA, 
Columbus, Ga., April 27, 1979. 

Senator HERMAN TALMADGE 
Washington, D.C. 

DEAR MR. TALMADGE: The Presbyterian 
Church in America has expressed its support 
of the various bills being suggested to 
exempt the church pension funds from the 
provisions of ERISA. 

Whatever you can do to help us would be 
greatly appreciated. 

Yours truly, 
Dan M. Moore, 

Business Administrator. 

THE BOARD OF PENSIONS, 
Philadelphia, Pa., April 18, 1979. 

Hon. HERMAN E. TALMADGE, 
U.S. Senate, 
Washington, D.C. 

MY DEAR SENATOR: On behalf of the Board 
of Pensions of the United Presbyterian 
Church in the U.S.A., may I express to you 
our sincere appreciation for your introduc-
tion and co-sponsorship last year of legis-
lation designed to clarify the ERISA defini-
tion of a "church plan." From the stand-
point of this Board and similar units of 
other religious denominations, such clarify-
ing legislation is essential to remove the 
present uncertainty concerning the intent 
of this definition. 

Absent the needed clarification, church 
plans will be unable to serve all employees 
of churches and church agencies without be-
coming subject to the administrative re-
quirements of ERISA. The expenses that 
would result from meeting these adminis-
trative requirements would necessarily re-
sult in a reduction of the pension benefits 
that would otherwise be payable to plan 
beneficiaries. Because of the low salaries 
paid to church workers, their pensions are 
already small—they can ill afford to be 
reduced. 

We believe that the legislation you spon-
sored last year would correct important de-
fects of ERISA. Therefore, we urge you to 
reintroduce and co-sponsor similar legisla-
tion in the present session of Congress. In 
so doing you will be helping to assure that 
church pension plans will be able to main-
tain their service to church workers and 
their families on an efficient, cost-effective 
basis. 

Very truly yours, 
ARTHUR W. BROWN, 

President, Board of Pensions. 

BOARD OF PENSIONS, 
LUTHERAN CHURCH IN AMERICA, 

Minneapolis, Minn., April 18, 1979. 
SENATOR HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: Last year you in-
troduced and co-sponsored legislation with 
Senator Lloyd Bentsen designed to clarify 
the church plan definition of the Employee 
Retirement Income Security Act of 1974 
(ERISA) and to allow denominational work-
ers to have greater retirement annuity bene-
fits. Clergy and lay members of the Board of 
Pensions of the Lutheran Church in America 
appreciate your efforts and only regret that 
the legislation failed to be enacted. 

Companion legislation has now been rein-
troduced in this legislative session in the 
House by Representative Barber B. Conable, 
Jr. of New York as HR 1576, 1577 and 1578. 

You have already received a summary 
statement of some of the problems related 
to ERISA and church plans that require leg-
islative attention. An additional copy of that 
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the years of service of a minister or lay
employee for churches or agencies of the
denomination would be aggregated in de-
termining the exclusion allowance for
taxable years beginning after 1977. It
would make no difference whether the
years of service being aggregated oc-
curred before 1978 or after 1977. Our leg-
islation will enable contributions to be
made by and on behalf of ministers and
lay employees in order to provide them
with retirement benefits based upon the
years of service with the denomination,
rather than with the current employer.

Mr. President, I have received numer-
ous letters from officials of various
denominations endorsing the legislative
proposals I am making today regarding
church pension plans and related reform
of ERISA. I ask unanimous consent that
they be printed at this point in the
RECORD.

There being no objection, the letters
were ordered to be printed in the RECORD,
as follows:

THE RABBINICAL PENSION BOARD,
New York, N.Y., May 2, 1979.

Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The Union of
American Hebrew Congregations was incor-
porated in 1873 by an act of the Ohio Legis-
lature for the purpose of ...

"To encourage and aid the organization
and development of Jewish Congregations.

To promote Jewish education and to enrich
and intensify Jewish life.

To maintain the Hebrew Union College-
Jewish Institute of Religion."

Some 35 years ago, the Union of American
Hebrew Congregations and the Central Con-
ference of American Rabbis organized the
Rabbinical Pension Board for the purpose of
administering pensions and other group in-
surance plans for the benefit of rabbis, reli-
gious educators, congregational administra-
tors and other synagogue professionals who
are engaged In work on behalf of the Reform
Jewish Movement within the United States.

The Rabbinical Pension Board, through Its
two parent bodies, represents some eight
hundred Reform Jewish congregations and
some eleven hundred participating rabbis
and other congregational professionals. The
Rabbinical Pension Board is managed by a
Board of Trustees elected by the Board of
the Union of American Hebrew Congrega-
tions and the Central Conference of Ameri-
can Rabbis.

Mr. Robert L. Adler of Chicago, the chair-
man of the Rabbinical Pension Board, and I,
share a great concern about the facts of the
Employee Retirement Income Security Act of
1974 ("ERISA") on our retirement annuity
and welfare benefit program. We are particu-
larly concerned about the "intrusion of the
Internal Revenue Service into the affairs of
church groups and their agencies by presum-
ing to define what is and what is not an in-
tegral part of these religious groups" and we
are supporting "legislation to amend Section
3(33) of the Employee Retirement Income
Security Act of 1974 (ERISA) and Section
414(e) of the Internal Revenue Code of 1974
(Code) relating to the definition of 'church
plan' so that agencies such as ours are recog-
nized as part of a church or convention of
churches and are entitled to participate In
such a church plan."

We appreciate your introducing and co-
sponsoring with Senator Lloyd Bentsen last
year legislation designed to clarify and define
the church plan and to allow denominational
workers to have greater retirement annuity
benefits.

Companion legislation has been rein-
troduced in this legislative session in the
House of Representatives by Representative
Barber B. Conable, Jr. of New York as H.R.
1576, 1577 and 1578.

Senator Talmadge, members of over twenty-
five religious denominations share a mutual
concern about the effects of ERISA on tra-
ditional church pension programs. These con-
cerns have been expressed Individually and
through the Church Alliance for Clarification
of ERISA.

Your Introducing and co-sponsoring the
legislation supported by the Church Alliance
for Clarification of ERISA, of which we are a
member, during this session of the Congress
will be most appreciated.

We feel that it is most important that this
be accomplished as speedily as possible.

Sincerely,
THEODORE K. BROIDO,

Secretary, Rabbinical Pension Board.

JOINT RETIREMENT BOARD,
OF RABBINICAL ASSEMBLY,
New York, N.Y., April 27, 1979.

Senator HERMAN TALMADGE,

Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: I wish to thank
you for having introduced legislation in the
95th session of Congress sponsored by the
Church Alliance for Clarification of ERISA
and showing your Interest in helping the mil-
lions of participants in Church and Syna-
gogue sponsored pension plans.

I would very much appreciate it and would
deem it an honor if you could find time to
introduce and sponsor similar legislation in
the 96th session of Congress.

If there is any way we can be of help, please
do not hesitate to let us know.

Sincerely,
LEO. J. LANDES.

WORKER BENEFIT PLANS,
St. Louis, Mo., April 20, 1979.

Hon. HERMAN E. TALMADGE,
U.S. Senate
Washington, D.C.

DEAR SENATOR TALMADGE: First, I want to
express on behalf of our church body my
deep appreciation to you for the interest
and efforts you demonstrated on behalf of
the church pension programs by introducing
legislation in the last session of Congress
which would have benefited the many work-
ers presently enrolled in the various denomi-
national pension programs.

If the present definition of "church plan"
as same is contained In the Employee
Retirement Income Security Act of 1974
("ERISA") is not changed as was outlined
in the legislation you introduced into the
Senate last year, the pension program of The
Lutheran Church-Missouri Synod will have
to be divided into two programs, one for
ministers who are serving church agencies
and another for those ministers serving
what the present definitions call "church".
This splitting up of our programs is going
to be a costly procedure and can only be
borne out of the program monies, which
means out of the pension monies available
to our already underpaid church workers.
Our church body certainly does not look
favorably upon the fact that the Internal
Revenue Service is attempting to define what
is and what is not "church" and how the
mission of the church is to be carried out.

Senator Talmadge, The Lutheran Church-
Missouri Synod pension programs are not
the only church pension programs facing a
problem over the effects of ERISA. All major
denominations are involved as evidenced by
the formation of the Church Alliance for
Clarification of ERISA. Your assistance is
needed and we certainly hope you will again
Introduce and co-sponsor legislation to
clarify the church plan definition of ERISA

and also allow church workers to have
greater retirement benefits.

Your continued interest and support in
this matter is greatly appreciated.

Sincerely yours,
EARL E. HAAH.E,

Administrator.

PRESBYTERIAN CHURCH IN AMERICA,
Columbus, Ga., April 27, 1979.

Senator HERMAN TALMADGE
Washington, D.C.

DEAR MR. TALMADGE: The Presbyterian
Church In America has expressed its support
of the various bills being suggested to
exempt the church pension funds from the
provisions of ERISA.

Whatever you can do to help us would be
greatly appreciated.

Yours truly,
Dan M. Moore,

Business Administrator.

THE BOARD OF PENSIONS,

Philadelphia, Pa., April 18, 1979.
Hon. HERMAN E. TALMADGE,

U.S. Senate,
Washington, D.C.

MY DEAR SENATOR: On behalf of the Board
of Pensions of the United Presbyterian
Church In the U.S.A., may I express to you
our sincere appreciation for your introduc-
tion and co-sponsorship last year of legis-
lation designed to clarify the ERISA defini-
tion of a "church plan." From the stand-
point of this Board and similar units of
other religious denominations, such clarify-
ing legislation is essential to remove the
present uncertainty concerning the intent
of this definition.

Absent the needed clarification, church
plans will be unable to serve all employees
of churches and church agencies without be-
coming subject to the administrative re-
quirements of ERISA. The expenses that
would result from meeting these adminis-
trative requirements would necessarily re-
sult in a reduction of the pension benefits
that would otherwise be payable to plan
beneficiaries. Because of the low salaries
paid to church workers, their pensions are
already small-they can ill afford to be
reduced.

We believe that the legislation you spon-
sored last year would correct important de-
fects of ERISA. Therefore, we urge you to
reintroduce and co-sponsor similar legisla-
tion In the present session of Congress. In
so doing you will be helping to assure that
church pension plans will be able to main-
tain their service to church workers and
their families on an efficient, cost-effective
basis.

Very truly yours,
ARTHUR W. BROWN,

President, Board of Pensions.

BOARD OF PENSIONS,
LUTHERAN CHURCH IN AMERICA,
Minneapolis, Minn., April 18, 1979.

SENATOR HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: Last year you In-
troduced and co-sponsored legislation with
Senator Lloyd Bentsen designed to clarify
the church plan definition of the Employee
Retirement Income Security Act of 1974
(ERISA) and to allow denominational work-
ers to have greater retirement annuity bene-
fits. Clergy and lay members of the Board of
Pensions of the Lutheran Church in America
appreciate your efforts and only regret that
the legislation failed to be enacted.

Companion legislation has now been rein-
troduced in this legislative session in the
House by Representative Barber B. Conable,
Jr. of New York as HR 1576, 1577 and 1578.

You have already received a summary
statement of some of the problems related
to ERISA and church plans that require leg-
islative attention. An additional copy of that
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summary prepared by the 25 denominational 
members of the Church Alliance for Clarifi-
cation of ERISA is enclosed for your review. 

We are deeply concerned about the effects 
of ERISA on our denomination's retirement 
annuity benefit programs. Your introducing 
and co-sponsoring the legislation supported 
by the Church Alliance for Clarification of 
ERISA in this session will be appreciated. 

Such support will be considerable help to 
us and other church pension plans in utiliz-
ing as much of available resources as possible 
for the benefit of our many retired ministers 
and church lay workers. 

Sincerely, 
MANFRED HOLCK, Jr., 

Comptroller. 

PENSION FUND OF 
THE CHRISTIAN CHURCH, 

Indianapolis, Ind., April 12, 1979. 
Senator HERMAN E. TALMADGE, 

Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: Every religious 
communion that has been around long has a 
church pension plan. One needn't wonder 
why for long, when they understand the na-
ture and commitment of the ministry and 
others who serve the Church, plus the desire 
of the Church to be true to its teachings in 
social and economic practices. This, I am 
confident, is true for all groups, be they 
Catholic, Protestant, or Hebrew. 

By and large these institutions are served 
by devoted persons who make sacrifices—
rarely own property—live on limited in-
come—and serve wherever they are called. 

Early in our history, the need arose for the 
provisions for them in case of their age or 
disability or their survivors in time of death. 
Consequently, Church pension plans are 
older than the life insurance industry in the 
United States. 

Because the communion I serve is one of 
the younger communions, our Board began 
its operation in 1895 and has operated un-
der a charter here in Indiana since then. 

Because of certain things included and 
also omitted in the Employee Retirement and 
Income Security Act of 1974 (ERISA) , this 
denomination, along with most other de-
nominations, has become increasingly aware 
of the effect that is occurring upon our 
church pension plan and benefit programs. 

The effect is a strange one. As a matter of 
fact, in regard to vesting and funding, our 
plans exceed the requirements expected un-
der ERISA. However, in regard to reporting 
requirements in relationship to the units 
serving the Church in its various benevolent, 
missionary and educational enterprises, the 
law as now written would separate us from 
almost a century of service to such institu-
tions by 1982. In addition to that, there are 
other injustices placed upon ministers and 
church employees who are not accorded the 
same retroactive computation advantages for 
their employers to build up their pensions in 
their final years that are accorded employees 
of other institutions. 

This concern was registered and expressed 
by a resolution passed in the last General As-
sembly of the Christian Church (Disciples of 
Christ) meeting in Kansas City, Missouri in 
October, 1977. 

We are grateful to you and Senator Bent-
sen, as well as Representative Conable, of 
New York, for introducing legislation in the 
last session that would have corrected many 
of these ills. We are calling upon many of 
our concerned senators and representatives 
to join you in this session to see that this 
matter does have the legislative correction so 
sorely needed. Along with representatives of 
some twenty-five or thirty other denomina-
tions participating in the Church Alliance 
for Clarification of ERISA, we have been at-
tempting to express a mutual concern, since 
we have no regular Church organization of 
this broad base—Catholic, Protestant and 
Jewish, in order to make such a presentation  

to those who can correct this situation by 
legislation. 

Your introduction and co-sponsoring of 
the legislation needed in this session is most 
appreciated. 

Cordially yours, 
WILLIAM MARTIN SMITH. 

THE AMERICAN LUTHERAN CHURCH, 
Minneapolis, Minn., April 18, 1979. 

Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The American 
Lutheran Church (ALC) has been estab-
lished as a "union of congregations to which 
the Gospel of reconciliation has been given," 
the specific purposes to be "the proclamation 
and propagation of the christian faith, and 
the quickening and sanctification of the 
members of its congregations through the 
use of the means of Grace." 

A copy of the stated purpose, chapter 2 of 
the Constitution of The ALC, is enclosed 
with this letter for your information. Please 
note that Section 2.28 specifically recognizes 
the establishment and maintenance of the 
work of the Board of Pensions by The ALC. 

Many people of our 2.4 million member 
church body are deeply concerned about the 
seeming intrusion of the Internal Revenue 
Service into the affairs of church groups and 
their agencies, by presuming to define what 
is and what is not an integral part of these 
religious groups' mission and supporting 
"legislation to amend Section 3(33) of the 
Employee Retirement Income Security Act 
of 1974 (ERISA) and Section 414(e) of the 
Internal Revenue Code of 1974 (Code) relat-
ing .to the definition of 'church plan' so that 
church related agencies are recognized as 
part of a church or convention of churches 
and entitled to participate in a church plan." 
We share a great concern about the effects 
of the Employee Retirement Income Security 
Act of 1974 ("ERISA") on our denomina-
tion's retirement annuity and welfare bene-
fit programs. 

We appreciate your introducing and co-
sponsoring legislation with Senator Lloyd 
Bentsen last year designed to clarify the 
church plan definition of ERISA and to al-
low denominational workers to have greater 
retirement annuity benefits. 

Companion legislation has been introduced 
this legislative session in the House by Rep-
resentative Barber B. Conable, Jr. of New 
York as H.R. 1576, 1577 and 1578. 

Enclosed is a summary of some of the 
problems related to ERISA and matters re-
quiring legislative attention. 

Senator Talmadge, members of our twenty-
five religious denominations share a mutual 
concern about the effects of ERISA on tradi-
tional church pension programs. These con-
cerns have been expressed individually and 
through the Church Alliance for Clarifica-
tion of ERISA. Our Pension Board is an ac-
tive participant. 

Your introducing and co-sponsoring the 
legislation supported by the Church Alliance 
for Clarification of ERISA this session would 
be most appreciated. 

Sincerely, 
HENRY F. TREPTOW, 

Executive Secretary. 

REORGANIZED 
CHURCH OF JESUS CHRIST, 

OF LATTER DAY SAINTS, 
April 27, 1979. 

Re: Church Plans 
Hon. HERMAN E. TALMADGE, 
U.S. Senate, Russell Senate Office Building, 

Washington, D.C. 
DEAR SENATOR TALMADGE: The Reorganized 

Church of Jesus Christ of Latter Day Saints 
was organized in accordance with the laws of 
New York on June 6, 1830 as a religious orga-
nization. Since the early days of the Church,  

ministers and other denominational workers 
have been provided for prior to and upon 
retirement. 

As Presiding Bishop and Chief Financial 
Officer of the Reorganized Church of Jesus 
Christ of Latter Day Saints, I have a concern 
about the effects of the Employee Retirement 
Income Security Act of 1979 (ERISA) on our 
denomination's retirement annuity and wel-
fare benefit programs. We are also concerned 
about the Internal Revenue Service's attempt 
to define what is and what is not a part of 
our denomination's mission. 

We appreciate your introducing and co-
sponsoring legislation with Senator Lloyd 
Bentsen last year designed to clarify the 
church plan definition of ERISA and to allow 
denominational workers to have greater re-
tirement annuity benefits. Comparable legis-
lation has been reintroduced this session by 
Representative Barber B. Conable, Jr. of New 
York as HB 1576, 1577, and 1578 which we 
support. 

Your introduction and co-sponsoring the 
legislation is supported by the Reorganized 
Church of Jesus Christ of Latter Day Saints 
and is most appreciated. 

Sincerely, 
F. E. HANSEN, 
Presiding Bishop. 

THE PENSION BOARDS, 
UNITED CHURCH OF CHRIST, 

April 17,1979. 
Re: Employee Retirement Income Security 

Act of 1974 and church plans 
Hon. HERMAN E. TALMADGE, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The Pension 
Boards of the United Church of Christ in-
clude three pension corporations and a com-
mon investment corporation that had been 
individually or jointly serving the ministry 
and the employees of the United Church of 
Christ since 1914. 

The United Church of Christ is a denomi-
nation formed out of the merger of the Con-
gregational Christian Church and the Evan-
gelical and Reformed Church. Both of these 
denominations date back to colonial times, 
the Congregational Christian Church grow-
ing out of the church of the Pilgrims, while 
the Evangelical and Reformed Church grew 
out of the colonial settlers coming from 
Germany and other parts of middle Europe. 

Over the years that the Pension Boards 
have served the ministers and employees of 
the United Church of Christ, their record has 
been outstanding in providing benefits for 
those participants who are covered under the 
program. The Pension Boards have been 
ahead of their time in facing up to the re-
sponsibility of providing retirement income 
for their employees and have maintained 
standards that, in most areas, were ahead of 
those required by the Employee Retirement 
Income Security Act of 1974, long before that 
Act was even contemplated by the Congress. 
When that Act was ultimately passed by the 
Congress, one of the first actions by the Pen-
sion Boards was to review that Act and as-
sure that we met the standards of vesting 
and non-discrimination established by the 
Act, even though, as a church plan, we were 
probably not covered by the Act during the 
current years. 

Notwithstanding our general compliance 
with the intent of the Act, many of the Act's 
provisions would be a substantial detriment 
to the Pension Boards, and a dissipation of 
the funds of the Pension Boards for admin-
istrative detail that will neither serve the 
participants, nor the Government. In addi-
tion, the Pension Boards carry on a substan-
tial relief function of the Church which 
cannot be accommodated within the strict 
provisions of ERISA. For these reasons, and 
others, we greatly appreciated your intro-
ducing and co-sponsoring during the last 
session of the Congress, legislation intended 
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summary prepared by the 25 denominational
members of the Church Alliance for Clarifi-
cation of ERISA is enclosed for your review.

We are deeply concerned about the effects
of ERISA on our denomination's retirement
annuity benefit programs. Your introducing
and co-sponsoring the legislation supported
by the Church Alliance for Clarification of
ERISA in this session will be appreciated.

Such support will be considerable help to
us and other church pension plans in utiliz-
ing as much of available resources as possible
for the benefit of our many retired ministers
and church lay workers.

Sincerely,
MANFRED HOLCK, Jr.,

Comptroller.

PENSION FUND OF
THE CHRISTIAN CHURCH,

Indianapolis, Ind., April 12, 1979.
Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: Every religious
communion that has been around long has a
church pension plan. One needn't wonder
why for long, when they understand the na-
ture and commitment of the ministry and
others who serve the Church, plus the desire
of the Church to be true to its teachings in
social and economic practices. This, I am
confident, is true for all groups, be they
Catholic, Protestant, or Hebrew.

By and large these institutions are served
by devoted persons who make sacrifices-
rarely own property-live on limited in-
come-and serve wherever they are called.

Early In our history, the need arose for the
provisions for them in case of their age or
disability or their survivors in time of death.
Consequently, Church pension plans are
older than the life insurance industry in the
United States.

Because the communion I serve is one of
the younger communions, our Board began
its operation in 1895 and has operated un-
der a charter here in Indiana since then.

Because of certain things included and
also omitted in the Employee Retirement and
Income Security Act of 1974 (ERISA), this
denomination, along with most other de-
nominations, has become increasingly aware
of the effect that Is occurring upon our
church pension plan and benefit programs.

The effect is a strange one. As a matter of
fact, in regard to vesting and funding, our
plans exceed the requirements expected un-
der ERISA. However, in regard to reporting
requirements in relationship to the units
serving the Church in its various benevolent,
missionary and educational enterprises, the
law as now written would separate us from
almost a century of service to such institu-
tions by 1982. In addition to that, there are
other injustices placed upon ministers and
church employees who are not accorded the
same retroactive computation advantages for
their employers to build up their pensions in
their final years that are accorded employees
of other institutions.

This concern was registered and expressed
by a resolution passed in the last General As-
sembly of the Christian Church (Disciples of
Christ) meeting in Kansas City, Missouri in
October, 1977.

We are grateful to you and Senator Bent-
sen, as well as Representative Conable, of
New York, for introducing legislation in the
last session that would have corrected many
of these ills. We are calling upon many of
our concerned senators and representatives
to join you in this session to see that this
matter does have the legislative correction so
sorely needed. Along with representatives of
some twenty-five or thirty other denomina-
tions participating in the Church Alliance
for Clarification of ERISA, we have been at-
tempting to express a mutual concern, since
we have no regular Church organization of
this broad base-Catholic, Protestant and
Jewish, in order to make such a presentation

to those who can correct this situation by
legislation.

Your introduction and co-sponsoring of
the legislation needed In this session is most
appreciated.

Cordially yours,
WILLIAM MARTIN SMITH.

THE AMERICAN LUTHERAN CHURCH,
Minneapolis, Minn., April 18, 1979.

Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The American
Lutheran Church (ALC) has been estab-
lished as a "union of congregations to which
the Gospel of reconciliation has been given,"
the specific purposes to be "the proclamation
and propagation of the christian faith, and
the quickening and sanctification of the
members of its congregations through the
use of the means of Grace."

A copy of the stated purpose, chapter 2 of
the Constitution of The ALC, is enclosed
with this letter for your information. Please
note that Section 2.28 specifically recognizes
the establishment and maintenance of the
work of the Board of Pensions by The ALC.

Many people of our 2.4 million member
church body are deeply concerned about the
seeming intrusion of the Internal Revenue
Service into the affairs of church groups and
their agencies, by presuming to define what
is and what is not an integral part of these
religious groups' mission and supporting
"legislation to amend Section 3(33) of the
Employee Retirement Income Security Act
of 1974 (ERISA) and Section 414(e) of the
Internal Revenue Code of 1974 (Code) relat-
ing .to the definition of 'church plan' so that
church related agencies are recognized 'as
part of a church or convention of churches
and entitled to participate in a church plan."
We share a great concern about the effects
of the Employee Retirement Income Security
Act of 1974 ("ERISA") on our denomina-
tion's retirement annuity and welfare bene-
fit programs.

We appreciate your introducing and co-
sponsoring legislation with Senator Lloyd
Bentsen last year designed to clarify the
church plan definition of ERISA and to al-
low denominational workers to have greater
retirement annuity benefits.

Companion legislation has been introduced
this legislative session in the House by Rep-
resentative Barber B. Conable, Jr. of New
York as H.R. 1576, 1577 and 1578.

Enclosed is a summary of some of the
problems related to ERISA and matters re-
quiring legislative attention.

Senator Talmadge, members of our twenty-
five religious denominations share a mutual
concern about the effects of ERISA on tradi-
tional church pension programs. These con-
cerns have been expressed individually and
through the Church Alliance for Clarifica-
tion of ERISA. Our Pension Board is an ac-
tive participant.

Your introducing and co-sponsoring the
legislation supported by the Church Alliance
for Clarification of ERISA this session would
be most appreciated.

Sincerely,
HENRY F. TREPTOW,

Executive Secretary.

RsORGANIZED
CHURCH OF JESUS CHRIST,

OF LATTER DAY SAINTS,
April 27, 1979.

Re: Church Plans
Hon. HERMAN E. TALMADGE,
U.S. Senate, Russell Senate Office Building,

Washington, D.C.
DEAR SENATOR TALMADGE: The Reorganized

Church of Jesus Christ of Latter Day Saints
was organized in accordance with the laws of
New York on June 6, 1830 as a religious orga-
nization. Since the early days of the Church,

ministers and other denominational workers
have been provided for prior to and upon
retirement.

As Presiding Bishop and Chief Financial
Officer of the Reorganized Church of Jesus
Christ of Latter Day Saints, I have a concern
about the effects of the Employee Retirement
Income Security Act of 1979 (ERISA) on our
denomination's retirement annuity and wel-
fare benefit programs. We are also concerned
about the Internal Revenue Service's attempt
to define what is and what is not a part of
our denomination's mission.

We appreciate your introducing and co-
sponsoring legislation with Senator Lloyd
Bentsen last year designed to clarify the
church plan definition of ERISA and to allow
denominational workers to have greater re-
tirement annuity benefits. Comparable legis-
lation has been reintroduced this session by
Representative Barber B. Conable, Jr. of New
York as HB 1576, 1577, and 1578 which we
support.

Your introduction and co-sponsoring the
legislation is supported by the Reorganized
Church of Jesus Christ of Latter Day Saints
and is most appreciated.

Sincerely,
F. E. HANSEN,
Presiding Bishop.

THE PENSION BOARDS,
UNITED CHURCH OF CHRIST,

April 17,1979.
Re: Employee Retirement Income Security

Act of 1974 and church plans
Hon. HERMAN E. TALMADGE,
Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The Pension
Boards of the United Church of Christ in-
clude three pension corporations and a com-
mon investment corporation that had been
individually or jointly serving the ministry
and the employees of the United Church of
Christ since 1914.

The United Church of Christ is a denomi-
nation formed out of the merger of the Con-
gregational Christian Church and the Evan-
gelical and Reformed Church. Both of these
denominations date back to colonial times,
the Congregational Christian Church grow-
ing out of the church of the Pilgrims, while
the Evangelical and Reformed Church grew
out of the colonial settlers coming from
Germany and other parts of middle Europe.

Over the years that the Pension Boards
have served the ministers and employees of
the United Church of Christ, their record has
been outstanding in providing benefits for
those participants who are covered under the
program. The Pension Boards have been
ahead of their time in facing up to the re-
sponsibility of providing retirement income
for their employees and have maintained
standards that, In most areas, were ahead of
those required by the Employee Retirement
Income Security Act of 1974, long before that
Act was even contemplated by the Congress.
When that Act was ultimately passed by the
Congress, one of the first actions by the Pen-
sion Boards was to review that Act and as-
sure that we met the standards of vesting
and non-discrimination established by the
Act, even though, as a church plan, we were
probably not covered by the Act during the
current years.

Notwithstanding our general compliance
with the intent of the Act, many of the Act's
provisions would be a substantial detriment
to the Pension Boards, and a dissipation of
the funds of the Pension Boards for admin-
istrative detail that will neither serve the
participants, nor the Government. In addi-
tion, the Pension Boards carry on a substan-
tial relief function of the Church which
cannot be accommodated within the strict
provisions of ERISA. For these reasons, and
others, we greatly appreciated your intro-
ducing and co-sponsoring during the last
session of the Congress, legislation intended
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to clarify the exemption of churches from 
the provisions of ERISA and to provide for 
the coverage of church agencies and minis-
ters, wherever carrying out their ministry, 
within the church plan. 

As you are aware, Senator Talmadge, the 
major religious denominations have a sub-
stantial concern over the effects of ERISA, 
and have joined together to form the Church 
Alliance for the Clarification of ERISA. The 
legislation desired by the Church Alliance 
for the Clarification of ERISA, which you in-
troduced in the Senate last year, and which 
was introduced in the House last year by 
Representative Barber B. Conable, Jr. of New 
York, has been reintroduced in the House 
by Barber Conable in this legislative session. 
We sincerely hope that you will introduce 
and co-sponsor that legislation in the Sen-
ate during this session. Copies of the legis-
lation have been forwarded to you by Mr. 
Darold H. Morgan, President of the Annuity 
Board of the Southern Baptist Convention. 

Thank you for your consideration in this 
matter. 

Sincerely, 
JOHN D. ORDWAY, 

Executive Vice President. 

THE PENSION DEPARTMENT OF 
THE A.M.E. CHURCH, 

Nashville, Tenn., April 17, 1979. 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: I am writing you 
in reference to bill H.R. 1576 as it relates to 
Church Pension Plans and ERISA. We ap-
preciate your efforts heretofore in meeting 
with church representatives to get a clear 
understanding of difficulties imposed on the 
church by the government. Your effort on 
our behalf has been deeply appreciated and 
we continue to ask your support in the pas-
sage of bill H.R. 1576 in this Congress. 

Yours sincerely, 
J. M. GRANBERRY, Jr., 

Secretary-Treasurer. 

ANNUITY BOARD OF THE 
SOUTHERN BAPTIST CONVENTION, 

Dallas, Tex., April 4, 1979. 
Re: Church Plans 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The Southern 
Baptist Convention was incorporated in 1845 
by an act of the Georgia legislature for "the 
purpose of eliciting, combining, and direct-
ing the energies of the Baptist Denomination 
of Christians for the propagation of the 
gospel." 

In 1918, what is now the Annuity Board 
of the Southern Baptist Convention was 
chartered to provide relief, support benefits 
and annuities for ministers of the gospel and 
other denominational workers within the 
of the Southern Baptist Convention. Our 
Annuity Board is managed by a Board of 
Trustees elected annually by action of the 
Southern Baptist Convention. 

Dr. Jimmy Allen, the President of the 
Southern Baptist Convention (the present 
pastor of the First Baptist Church of San 
Antonio), Dr. Porter Routh, the Executive 
Secretary of the Executive Committee of the 
Southern Baptist Convention headquarters 
in Nashville, Tennessee, and I share a great 
concern about the effects of the Employee 
Retirement Income Security Act of 1974 
("ERISA") on our denomination's retire-
ment annuity and welfare benefit programs. 

The messengers to the 1976 annual session 
of the Southern Baptist Convention adopted 
resolutions (copies enclosed) protesting "the 
intrusion of the Internal Revenue Service 
into the affairs of church groups and their 
agencies, by presuming to define what is and 
what is not an integral part of these religious 
groups' mission" and supporting "legislation 
to amend Section 3(33) of the Employee Re- 

tirement Income Security Act of 1974 
(ERISA) and Section 414(e) of the Internal 
Revenue Code of 1974 (Code) relating to the 
definition of 'church plan' so that church 
related agencies are recognized as part of a 
church or convention of churches and en-
titled to participate in a church plan." 

We appreciate your introducing and co-
sponsoring legislation with Senator Lloyd 
Bentsen last year designed to clarify the 
church plan definition of ERISA and to allow 
denominational workers to have greater re-
tirement annuity benefits. 

Companion legislation has been reintro- 
duced this legislative session in the House by 
Representative Barber B. Conable, Jr. of New 
York as HR 1576, 1577 and 1578. Enclosed as 
exhibits to this letter are texts of remarks 
made last year when similar legislation was 
first introduced. Also enclosed is a summary 
of some of the problems related to ERISA 
and matters requiring legislative attention. 

Senator Talmadge, members of over 
twenty-five religious denominations share a 
mutual concern about the effects of ERISA 
on traditional church pension programs. 
These concerns have been expressed individ-
ually and through the Church Alliance for 
Clarification of ERISA. 

Your introducing and co-sponsoring the 
legislation supported by the Church Alliance 
for Clarification of ERISA this session would 
be most appreciated. 

Sincerely, 
DAROLD H. MORGAN, 

President, Annuity Board of the South-
ern Baptist Convention. 

CHRISTIAN REFORMED CHURCH IN 
N.A. MINISTERS' PENSION FUND, 

April 25,1979. 
Re Church Plans 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The Christian Re-
formed Church was determined to be exempt 
from Federal Income Tax under section 501 
(c) (2) on October 7, 1971 as a non-profit 
corporation organized for the purpose of 
propagation of the Christian gospel. 

As of January 1, 1970, the Christian Re-
formed Synod appointed a Ministers' Pen-
sion Committee to administer for Synod a 
pension plan for retired and disabled min-
isters or their widows. 

Our Christian Reformed Church Ministers' 
Pension Committee is responsible to the 
Christian Reformed Synod. It is greatly con-
cerned about the effects of the Employee 
Retirement Income Security Act of 1974 
(ERISA) on our denomination's benefit pro-
grams. The Christian Reformed Church 
Ministers' Pension Committee asked me as 
Administrator of the Ministers' Pension Plan 
to register our protest against a possible in-
trusion of the Internal Revenue Service into 
the affairs of church groups and their agen-
cies, by presuming to define what is and 
what is not an integral part of these religious 
groups' mission and supporting "legislation 
to amend Section 3(33) of the Employee Re-
tirement Income Security Act of 1974 
(ERISA) and Section 414(e) of the Internal 
Revenue Code of 1974 (Code) relating to the 
definition of 'church plan' so that church 
related agencies are recognized as part of a 
church or convention of churches and en-
titled to participate in a church plan." 

We sincerely appreciate your introducing 
and co-sponsoring legislation with Senator 
Lloyd Bentsen last year designed to clarify 
the church plan definition of ERISA and to 
allow denominational workers to have 
greater retirement benefits. 

We are pleased that companion legislation 
has been reintroduced this legislative session 
in the House by Representative Barber D. 
Conable, Jr. of New York as HR 1576, 1577 
and 1578. Our church envisions problems re-
lated to ERISA particularly in the adminis-
trative details required. 

Senator Talmadge, members of over 
twenty-five religious denominations share a 
mutual concern about the effects of ERISA 
on traditional church pension programs. 
These concerns have been expressed indivi-
gradually and through the Church Alliance 
for Clarification of ERISA. 

Your introducing and co-sponsoring the 
legislation supported by the Church Alliance 
for Clarification of ERISA this session would 
be most appreciated. 

Sincerely, 
GARRETT C. VAN DE RIET, 

Administrator. 

THE MINISTERS AND MISSIONARIES 
BENEFIT BOARD OF THE AMERI-
CAN BAPTIST CHURCHES, 

New York, N.Y., April 23, 1979. 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The American 
Baptist Churches Ministers and Missionaries 
Benefit Board serves ministers, missionaries 
and lay employees of churches and institu-
tions related to the American Baptist 
Churches, Our denomination is composed of 
approximately 6,000 churches with 11/2  mil-
lion members. The Ministers and Mission-
aries Benefit Board provides a variety of 
benefits for the protection of over 9,000 ac-
tive and retired members, including surviv-
ing spouses and dependent children. These 
benefits include the ABC Retirement Plan, 
The Annuity Supplement, the Death Benefit 
Plan, The American Baptist Medical Plan 
and a wide variety of non-contractual sup-
plementary benefits funded by the Board's 
endowment. 

We were most appreciative of your leader-
ship in introducing and co-sponsoring legis-
lation with Senator Bentsen last year which, 
if enacted, would clarify the implication of 
ERISA for the American Baptist Churches. 
Present ERISA legislation and the proposed 
regulations issued by the Internal Revenue 
Service creates serious problems for us. Un-
less clarified by legislation, the proposed 
regulations could result in reduced benefits 
for our members. Your remarks in introduc-
ing this legislation last year, as published in 
the Congressional Record, indicated an 
understanding of these problems. 

We are writing to encourage you to re-
introduce this legislation in the Senate as a 
companion to H.R. 1576, 1577 and 1578 intro-
duced in the House by Representative Barber 
B. Conable, Jr. of New York with whom we 
have been working. 

We Join with the members of the Church 
Alliance for the Clarification of ERISA, 
which represents every major religious group 
in the United States, in expressing our ap-
preciation for assisting us in this effort. 

Sincerely yours, 
DEAN R. WRIGHT, 

Executive Director. 

THE CHURCH PENSION FUND, 
April 27, 1979. 

Re: Church Plans 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: In 1914, The 
Church Pension Fund was created by The 
General Convention of The Episcopal Church 
to provide pension benefits for aged and dis-
abled ministers of the Episcopal Church. Our 
Board is managed by a Board of Trustees 
elected triennially by action of the General 
Convention. 

We share the concern of all denominational 
pension boards about the intrusion of the 
Internal Revenue Service into the affairs of 
church groups and their agencies, by presum-
ing to define what is and what is not an in-
tegral part of these religious groups' mission. 
We completely supported the introduction in 
the last legislative session of legislation to 
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to clarify the exemption of churches from
the provisions of ERISA and to provide for
the coverage of church agencies and minis-
ters, wherever carrying out their ministry,
within the church plan.

As you are aware, Senator Talmadge, the
major religious denominations have a sub-
stantial concern over the effects of ERISA,
and have joined together to form the Church
Alliance for the Clarification of ERISA. The
legislation desired by the Church Alliance
for the Clarification of ERISA, which you in-
troduced in the Senate last year, and which
was introduced in the House last year by
Representative Barber B. Conable, Jr. of New
York, has been reintroduced in the House
by Barber Conable in this legislative session.
We sincerely hope that you will introduce
and co-sponsor that legislation in the Sen-
ate during this session. Copies of the legis-
lation have been forwarded to you by Mr.
Darold H. Morgan, President of the Annuity
Board of the Southern Baptist Convention.

Thank you for your consideration in this
matter.

Sincerely,
JOHN D. ORDWAY,

Executive Vice President.

THE PENSION DEPARTMENT OF

THE A.M.E. CHURCH,
Nashville, Tenn., April 17, 1979.

Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: I am writing you
in reference to bill H.R. 1576 as it relates to
Church Pension Plans and ERISA. We ap-
preciate your efforts heretofore in meeting
with church representatives to get a clear
understanding of difficulties imposed on the
church by the government. Your effort on
our behalf has been deeply appreciated and
we continue to ask your support in the pas-
sage of bill H.R. 1576 in this Congress.

Yours sincerely,
J. M. GRANBERRY, Jr.,

Secretary-Treasurer.

ANNUITY BOARD OF THE

SOUTHERN BAPTIST CONVENTION,

Dallas, Tex., April 4, 1979.
Re: Church Plans
Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The Southern
Baptist Convention was incorporated in 1845
by an act of the Georgia legislature for "the
purpose of eliciting, combining, and direct-
ing the energies of the Baptist Denomination
of Christians for the propagation of the
gospel."

In 1918, what is now the Annuity Board
of the Southern Baptist Convention was
chartered to provide relief, support benefits
and annuities for ministers of the gospel and
other denominational workers within the
of the Southern Baptist Convention. Our
Annuity Board is managed by a Board of
Trustees elected annually by action of the
Southern Baptist Convention.

Dr. Jimmy Allen, the President of the
Southern Baptist Convention (the present
pastor of the First Baptist Church of San
Antonio), Dr. Porter Routh, the Executive
Secretary of the Executive Committee of the
Southern Baptist Convention headquarters
in Nashville, Tennessee, and I share a great
concern about the effects of the Employee
Retirement Income Security Act of 1974
("ERISA") on our denomination's retire-
ment annuity and welfare benefit programs.

The messengers to the 1976 annual session
of the Southern Baptist Convention adopted
resolutions (copies enclosed) protesting "the
intrusion of the Internal Revenue Service
into the affairs of church groups and their
agencies, by presuming to define what is and
what is not an Integral part of these religious
groups' mission" and supporting "legislation
to amend Section 3(33) of the Employee Re-

tirement Income Security Act of 1974
(ERISA) and Section 414(e) of the Internal
Revenue Code of 1974 (Code) relating to the
definition of 'church plan' so that church
related agencies are recognized as part of a
church or convention of churches and en-
titled to participate in a church plan."

We appreciate your introducing and co-
sponsoring legislation with Senator Lloyd
Bentsen last year designed to clarify the
church plan definition of ERISA and to allow
denominational workers to have greater re-
tirement annuity benefits.

Companion legislation has been reintro-
duced this legislative session in the House by
Representative Barber B. Conable. Jr. of New
York as HR 1576, 1577 and 1578. Enclosed as
exhibits to this letter are texts of remarks
made last year when similar legislation was
first introduced. Also enclosed is a summary
of some of the problems related to ERISA
and matters requiring legislative attention.

Senator Talmadge, members of over
twenty-five religious denominations share a
mutual concern about the effects of ERISA
on traditional church pension programs.
These concerns have been expressed Individ-
ually and through the Church Alliance for
Clarification of ERISA.

Your Introducing and co-sponsoring the
legislation supported by the Church Alliance
for Clarification of ERISA this session would
be most appreciated.

Sincerely,
DAROLD H. MORGAN,

President, Annuity Board of the South-
ern Baptist Convention.

CHRISTIAN REFORMED CHURCH IN
N.A. MINISTERS' PENSION FUND,

April 25,1979.
Re Church Plans
Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The Christian Re-
formed Church was determined to be exempt
from Federal Income Tax under section 501
(c) (2) on October 7, 1971 as a non-profit
corporation organized for the purpose of
propagation of the Christian gospel.

As of January 1, 1970, the Christian Re-
formed Synod appointed a Ministers' Pen-
sion Committee to administer for Synod a
pension plan for retired and disabled min-
isters or their widows.

Our Christian Reformed Church Ministers'
Pension Committee is responsible to the
Christian Reformed Synod. It is greatly con-
cerned about the effects of the Employee
Retirement Income Security Act of 1974
(ERISA) on our denomination's benefit pro-
grams. The Christian Reformed Church
Ministers' Pension Committee asked me as
Administrator of the Ministers' Pension Plan
to register our protest against a possible in-
trusion of the Internal Revenue Service into
the affairs of church groups and their agen-
cies, by presuming to define what is and
what is not an integral part of these religious
groups' mission and supporting "legislation
to amend Section 3(33) of the Employee Re-
tirement Income Security Act of 1974
(ERISA) and Section 414(e) of the Internal
Revenue Code of 1974 (Code) relating to the
definition of 'church plan' so that church
related agencies are recognized as part of a
church or convention of churches and en-
titled to participate in a church plan."

We sincerely appreciate your introducing
and co-sponsoring legislation with Senator
Lloyd Bentsen last year designed to clarify
the church plan definition of ERISA and to
allow denominational workers to have
greater retirement benefits.

We are pleased that companion legislation
has been reintroduced this legislative session
in the House by Representative Barber D.
Conable, Jr. of New York as HR 1576, 1577
and 1578. Our church envisions problems re-
lated to ERISA particularly in the adminis-
trative details required.

Senator Talmadge, members of over
twenty-five religious denominations share a
mutual concern about the effects of ERISA
on traditional church pension programs.
These concerns have been expressed indivi-
gradually and through the Church Alliance
for Clarification of ERISA.

Your introducing and co-sponsoring the
legislation supported by the Church Alliance
for Clarification of ERISA this session would
be most appreciated.

Sincerely,
GARRETT C. VAN DE RIT,

Administrator.

THE MINISTERS AND MISSIONARIES

BENEFIT BOARD OF THE AMERI-

CAN BAPTIST CHURCHES,

New York, N.Y., April 23, 1979.
Senator HERMAN E. TALMADGE,

Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The American

Baptist Churches Ministers and Missionaries
Benefit Board serves ministers, missionaries
and lay employees of churches and institu-
tions related to the American Baptist
Churches. Our denomination is composed of
approximately 6,000 churches with 11/2 mil-
lion members. The Ministers and Mission-
aries Benefit Board provides a variety of
benefits for the protection of over 9,000 ac-
tive and retired members, including surviv-
ing spouses and dependent children. These
benefits include the ABC Retirement Plan,
The Annuity Supplement, the Death Benefit
Plan, The American Baptist Medical Plan
and a wide variety of non-contractual sup-
plementary benefits funded by the Board's
endowment.

We were most appreciative of your leader-
ship in introducing and co-sponsoring legis-
lation with Senator Bentsen last year which,
if enacted, would clarify the implication of
ERISA for the American Baptist Churches.
Present ER'SA legislation and the proposed
regulations issued by the Internal Revenue
Service creates serious problems for us. Un-
less clarified by legislation, the proposed
regulations could result in reduced benefits
for our members. Your remarks in introduc-
ing this legislation last year, as published in
the Congressional Record, indicated an
understanding of these problems.

We are writing to encourage you to re-
introduce this legislation in the Senate as a
companion to H.R. 1576, 1577 and 1578 intro-
duced in the House by Representative Barber
B. Conable, Jr. of New York with whom we
have been working.

We join with the members of the Church
Alliance for the Clarification of ERISA.
which represents every major religious group
in the United States, in expressing our ap-
preciation for assisting us in this effort.

Sincerely yours,
DEAN R. WRIGHT,

Executive Director.

THE CHURCH PENSION FUND,
April 27, 1979.

Re: Church Plans
Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: In 1914, The
Church Pension Fund was created by The
General Convention of The Episcopal Church
to provide pension benefits for aged and dis-
abled ministers of the Episcopal Church, Our
Board is managed by a Board of Trustees
elected triennially by action of the General
Convention.

We share the concern of all denominational
pension boards about the intrusion of the
Internal Revenue Service into the affairs of
church groups and their agencies, by presum-
ing to define what is and what is not an in-
tegral part of these religious groups' mission.
We completely supported the introduction in
the last legislative session of legislation to
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amend Section 3(33) of the Employee Retire-
ment Income Security Act of 1974 (ERISA) 
and Section 414(e) of the Internal Revenue 
Code of 1974 (Code) relating to the definition 
of 'church plan' so that church related 
agencies are recognized as part of a church 
or convention of churches and entitled to 
participate in a church plan. 

We greatly appreciated your introducing 
and co-sponsoring legislation with Senator 
Lloyd Bentsen last year designed to clarify 
the church plan definition of ERISA and to 
allow denominational workers to have greater 
retirement annuity benefits. 

Companion legislation has been reintro-
duced this legislative session in the House by 
Representative Barber B. Conable, Jr. of New 
York as HR 1576, 1577 and 1578. Members of 
over twenty-five religious denominations 
have expressed their concerns about the ef-
fects of ERISA on traditional church pension 
programs through the Church Alliance for 
Clarification of ERISA. 

On behalf of the Trustees of The Church 
Pension Fund and the active and retired min-
isters of the Episcopal Church, I most earn-
estly appeal for your continued support of all 
clergy and all religious organizations by re-
introducing and co-sponsoring in this session 
the legislation supported by the Church Alli-
ance for Clarification of ERISA. 

Sincerely, 
ROBERT A. ROBINSON, 

President. 

UNITARIAN UNIVERSALIST ASSOCIATION, 
Boston, Mass., April 30, 1979. 

Re Church Plans 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: Last year the 
Universalist Association (UUA) joined the 
Church Alliance for Clarification of ERTSA 
because of its concern about the many ques-
tions raised of the impact of ERTSA on 
church pension plans, such as the one main-
tained by the UUA. 

Your support of the clarifying legislation 
last year was greatly appreciated; and the 
division by you to reintroduce the legislation 
this year would also be much appreciated. 

I am scheduled to meet with the Pension 
Plan Study Committee that was appointed 
by the UUA Board of Trustees at its January 
26, 1979 meeting on May 24, 1979. If you have 
decided to re-file the legislation prior to that 
date, please let me know so that I can in-
form the Committee members of our favor-
able action. 

Thank you for your consideration of these 
matters. 

Very truly yours, 
WILLIAM B. DUFFY, Jr., 

General Counsel. 

GENERAL CONFERENCE OF 
SEVENTH-DAY ADVENTISTS, 

Washington, D.C., April 18, 1979. 
Subject: Church Retirement Plans 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The Seventh-day 
Adventist Church was one of the first 
religious or business organizations to initiate 
a private pension plan for the benefit of its 
employees. Our retirement plan was started 
in 1911 and has been a continuous operation 
since then. As of December 31, 1978 approxi-
mately 35,000 clergy and lay employees of 
our church and agencies were covered by this 
plan and 5,500 were receiving retirement 
benefits. During 1978 benefit payments 
amounted to just over $26 million. 

Our retirement plan is a "promise to pay" 
type plan and would technically be classified 
as an "unfunded" type retirement plan since 
we do not keep individual accounts for cov-
ered employees and no attempt has been 
made to fund the liabilities on an accrual 
basis. The cost of the yearly benefits is con- 

sidered a current operating expense of the 
Church. However, a reserve equivalent to 
three years benefit expense is kept on hand 
at all times. Our Church feels that it is just 
as much obligated to pay retirement benefits 
as to pay the salaries of active employees. 
The entire assets of the Church are back of 
the retirement plan and its has always lived 
up to its obligations in this regard. 

The Seventh-day Adventist Church, along 
with over twenty-five other religious denom-
inations, has a major concern about the ef-
fects that the Employee Retirement Income 
Security Act 1974 (ERISA) would have on 
the operation of our retirement plan. We 
have been an active member of the 
Church Alliance for the Clarification of 
ERISA and fully support the efforts of this 
association to effect needed changes in the 
Act. For one thing, the funding requirements 
would be a major problem for us if we have 
to comply with ERISA requirements. They 
would place an oppressive burden on the 
Church as large sums of money would have 
to be taken from the funding of other 
church ministries and used instead to fund 
the past service liabilities for the retirement 
benefits of employees of church agencies. 

The possibility of having to separate the 
employees of the so-called church agencies 
from our retirement plan is another of our 
major concerns. 

Our Church has always considered its 
agencies as directly involved in the total 
ministry and outreach of the Church. In 
our theology and philosophy of church op-
erations our institutions have from their 
inception been integral parts of the Church, 
direct instruments in the carrying out of its 
divine commission. Those who serve in these 
institutions of the Church, whether in the 
fields of publishing, health, education, or 
any other, have dedicated their lives to the 
Church's mission. To separate these workers 
from the Church plan will create a problem 
of portability as there is considerable move-
ment of employees from one type of organi-
zation to another. 

The efforts of the Internal Revenue Serv-
ice to define what constitutes a church and 
what does not in our opinion is a violation 
of the principle of separation of church and 
state, but has characterized our nation from 
its beginning. If the church can be trusted 
to administer pension benefits for its min-
isters and other employees who in the opin-
ion of government are working directly for 
the church, it would seem that the church 
could also be trusted to provide retirement 
benefits for employees of its agencies with-
out being regulated by the government. 

Our Church plan is presently being revised 
to comply with nearly all of the standards 
of ER-SA regarding eligibility and benefits. 
In addition it provides many additional ben-
efits that are not mandated by ERISA, such 
as an annual cost of living increase. Com-
ing under the jurisdiction of ERISA will not 
really benefit our employees, but instead the 
excessive administration and reporting bur-
dens would no doubt result in a reduction 
in the pension benefits of our employees. 

We appreciated very much your introduc-
ing and co-sponsoring legislation with Sen-
ator Lloyd Bentson last year designed to clar-
ify the church plan definition of ERISA and 
to bring about other needed corrections in 
this Act. Your introducing and co-spon-
soring similar legislation in this session of 
Congress will be greatly appreciated. 

Sincerely, 
K. H. EMMERSON, 

Treasurer. 

GENERAL BOARD OF PENSIONS OF 
THE UNITED METHODIST CHURCH, 

Evanston, Ill., May 1, 1979. 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The general 
United Methodist denomination is a vol- 

untary religious movement and connectional 
network of millions of persons, known as 
"members," and literally tens of thousands 
of units, variously designated as local 
churches, charges, conferences, boards, com-
missions, councils, and agencies. These many 
units operate in religious service and mis-
sion throughout the United States of Amer-
ica and numerous foreign countries. They 
are related and brought together in worship 
and service through local Church, Charge, 
District, Annual, Jurisdictional (regional), 
and the General Conference in a connec-
tional manner which is fundamentally char-
acteristic of the denomination in its en-
tirety. To assist in its work, the denomina-
tion known as the United Methodist Church, 
through an "Administrative Order," has cre-
ated certain organizations at a denomina-
tional level to assist all other units in per-
forming certain specialized tasks. One such 
General Agency is the General Board of Pen-
sions of the United Methodist Church. In 
writing to you in support of legislation pro-
posed by the Church Alliance for Clarifica-
tion of ERISA, the General Board of Pen-
sions of the United Methodist Church is act-
ing within its specific and delegated author-
ity, on behalf of all persons and organiza-
tions which comprise the denomination 
known as the United Methodist Church. 

A fundamental tenet of the United Metho-
dist dootrine is that the "wholeness of the 
gospel is manifest in the totality of the 
Church." From its earliest days, United 
Methodists have been active in the support 
of many institutions, of education, health 
care, and in other areas, and millions of per-
sons have benefited from these efforts over 
the years. The legislation which we now sup-
port, in our opinion, will aid our denomina-
tion and other religious denominations in 
continuing such work (much of which is of 
such special benefit to individual persons in 
this country). 

We would not presume to suggest that, be-
cause the United Methodist denomination is 
identified as a "church," it is therefore 
"above the law," "outside the law," or en-
titled to "special treatment by the law". 
Nevertheless, the fact remains that churches, 
even more than non-profit organizations in 
general, by their very nature, organization, 
and function are unique. I daresay that no 
two religious denominations are organized 
or function in exactly the same manner. Ef-
forts, by legislatures or other bodies, to lump 
all "churches" together for identical treat-
ment, particularly when legislation has been 
drafted initially to deal primarily with the 
commercial or business world, pose very seri-
ous and, we presume, generally unintended 
difficulties for such church groups. We re-
spectfully submit that the Congress has a 
clear and justifiable interest in seeing that 
legislation passed by it presents no unnec-
essary handicap to bona fide religious de-
nominaticns for the work of their denomina-
tions in the areas affected by such laws. If, 
because of the unique structure and opera-
tion of the various individual churches, spe-
cific legislation is required in order to mini-
mize or eliminate such undue restrictions on 
churches, then we feel that specific legisla-
tion should receive the prompt and careful 
attention of all members of the Congress. 

In the interest of time, we shall mention 
only two (of the many) instances in which 
the proposed legislative changes would be of 
special significance with respect t6 the 
United Methodist denomination. "The itin-
erant system is the accepted method of The 
United Methodist Church by which ministers 
are appointed by the bishops to fields of la-
bor." As presently provided, the law would 
require the General Board of Pensions of the 
United Methodist Church to switch its or-
dained clergy in and out of differing pension 
plans each time such ministers changed ap-
pointments from local churches into what 
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amend Section 3 (33) of the Employee Retire-
ment Income Security Act of 1974 (ERISA)
and Section 414(e) of the Internal Revenue
Code of 1974 (Code) relating to the definition
of 'church plan' so that church related
agencies are recognized as part of a church
or convention of churches and entitled to
participate in a church plan.

We greatly appreciated your introducing
and co-sponsoring legislation with Senator
Lloyd Bentsen last year designed to clarify
the church plan definition of ERISA and to
allow denominational workers to have greater
retirement annuity benefits.

Companion legislation has been reintro-
duced this legislative session in the House by
Representative Barber B. Conable, Jr. of New
York as HR 1576, 1577 and 1578. Members of
over twenty-five religious denominations
have expressed their concerns about the ef-
fects of ERISA on traditional church pension
programs through the Church Alliance for
Clarification of ERISA.

On behalf of the Trustees of The Church
Pension Fund and the active and retired min-
isters of the Episcopal Church, I most earn-
estly appeal for your continued support of all
clergy and all religious organizations by re-
introducing and co-sponsoring in this session
the legislation supported by the Church Alli-
ance for Clarification of ERISA.

Sincerely,
ROBERT A. ROBINSON,

President.

UNITARIAN UNIVERSALIST ASSOCIATION,
Boston, Mass., April 30, 1979.

Re Church Plans
Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: Last year the
Universalist Association (UUA) joined the
Church Alliance for Clarification of ER

T
SA

because of its concern about the many ques-
tions raised of the impact of ER

T SA on
church pension plans, such as the one main-
tained by the UUA.

Your support of the clarifying legislation
last year was greatly appreciated; and the
dicision by you to reintroduce the legislation
this year would also be much appreciated.

I am scheduled to meet with the Pension
Plan Study Committee that was appointed
by the UUA Board of Trustees at its January
26, 1979 meeting on May 24, 1979. If you have
decided to re-file the legislation prior to that
date, please let me know so that I can in-
form the Committee members of our favor-
able action.

Thank you for your consideration of these
matters.

Very truly yours,
WILLIAM B. DuFFY, Jr.,

General Counsel.

GENERAL CONFERENCE OF
SEVENTH-DAY ADVENTISTS,

Washington, D.C., April 18, 1979.
Subject: Church Retirement Plans
Senator HERMAN E. TALMADGE
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The Seventh-day
Adventist Church was one of the first
religious or business organizations to initiate
a private pension plan for the benefit of its
employees. Our retirement plan was started
in 1911 and has been a continuous operation
since then. As of December 31, 1978 approxi-
mately 35,000 clergy and lay employees of
our church and agencies were covered by this
plan and 5,500 were receiving retirement
benefits. During 1978 benefit payments
amounted to just over $26 million.

Our retirement plan is a "promise to pay"
type plan and would technically be classified
as an "unfunded" type retirement plan since
we do not keep individual accounts for cov-
ered employees and no attempt has been
made to fund the liabilities on an accrual
basis. The cost of the yearly benefits Is con-
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sidered a current operating expense of the
Church. However, a reserve equivalent to
three years benefit expense is kept on hand
at all times. Our Church feels that it is just
as much obligated to pay retirement benefits
as to pay the salaries of active employees.
The entire assets of the Church are back of
the retirement plan and its has always lived
up to its obligations in this regard.

The Seventh-day Adventist Church, along
with over twenty-five other religious denom-
inations, has a major concern about the ef-
fects that the Employee Retirement Income
Security Act 1974 (ERISA) would have on
the operation of our retirement plan. We
have been an active member of the
Church Alliance for the Clarification of
ERISA and fully support the efforts of this
association to effect needed changes in the
Act. For one thing, the funding requirements
would be a major problem for us if we have
to comply with ERISA requirements. They
would place an oppressive burden on the
Church as large sums of money would have
to be taken from the funding of other
church ministries and used instead to fund
the past service liabilities for the retirement
benefits of employees of church agencies.

The possibility of having to separate the
employees of the so-called church agencies
from our retirement plan is another of our
major concerns.

Our Church has always considered its
agencies as directly involved in the total
ministry and outreach of the Church. In
our theology and philosophy of church op-
erations our institutions have from their
inception been integral parts of the Church,
direct instruments in the carrying out of its
divine commission. Those who serve in these
institutions of the Church, whether in the
fields of publishing, health, education, or
any other, have dedicated their lives to the
Church's mission. To separate these workers
from the Church plan will create a problem
of portability as there is considerable move-
ment of employees from one type of organi-
zation to another.

The efforts of the Internal Revenue Serv-
ice to define what constitutes a church and
what does not in our opinion is a violation
of the principle of separation of church and
state, but has characterized our nation from
its beginning. If the church can be trusted
to administer pension benefits for its min-
isters and other employees who in the opln-
ion of government are working directly for
the church, it would seem that the church
could also be trusted to provide retirement
benefits for employees of its agencies with-
out being regulated by the government.

Our Church plan is presently being revised
to comply with nearly all of the standards

of ER-SA regarding eligibility and benefits.
In addition it provides many additional ben-
efits that are not mandated by ERISA, such
as an annual cost of living increase. Com-
ing under the jurisdiction of ERISA will not
really benefit our employees, but instead the
excessive administration and reporting bur-
dens would no doubt result in a reduction
in the pension benefits of our employees.

We appreciated very much your introduc-
ing and co-sponsoring legislation with Sen-
ator Lloyd Bentson last year designed to clar-
ify the church plan definition of ERISA and
to bring about other needed corrections in
this Act. Your introducing and co-spon-
soring similar legislation in this session of
Congress will be greatly appreciated.

Sincerely,
K. H. EMMERSON,

Treasurer.

GENERAL BOARD OF PENSIONS OF
THE UNITED METHODIST CHURCH,

Evanston, Ill., May 1, 1979.
Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The general
United Methodist denomination is a vol-
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untary religious movement and connectional
network of millions of persons, known as
"members," and literally tens of thousands
of units, variously designated as local
churches, charges, conferences, boards, com-
missions, councils, and agencies. These many
units operate in religious service and mis-
sion throughout the United States of Amer-
ica and numerous foreign countries. They
are related and brought together in worship
and service through local Church, Charge,
District, Annual, Jurisdictional (regional),
and the General Conference in a connec-
tional manner which is fundamentally char-
acteristic of the denomination in its en-
tirety. To assist in its work, the denomina-
tion known as the United Methodist Church,
through an "Administrative Order," has cre-
ated certain organizations at a denomina-
tional level to assist all other units in per-
forming certain specialized tasks. One such
General Agency is the General Board of Pen-
sions of the United Methodist Church. In
writing to you in support of legislation pro-
posed by the Church Alliance for Clarifica-
tion of ERISA, the General Board of Pen-
sions of the United Methodist Church is act-
ing within its specific and delegated author-
ity, on behalf of all persons and organiza-
tions which comprise the denomination
known as the United Methodist Church.

A fundamental tenet of the United Metho-
dist dootrine is that the "wholeness of the
gospel is manifest in the totality of the
Church." From its earliest days, United
Methodists have been active in the support
of many institutions, of education, health
care, and in other areas, and millions of per-
sons have benefited from these efforts over
the years. The legislation which we now sup-
port, in our opinion, will aid our denomina-
tion and other religious denominations in
continuing such work (much of which is of
such special benefit to individual persons in
this country).

We would not presume to suggest that, be-
cause the United Methodist denomination is
identified as a "church," it is therefore
"above the law," "outside the law," or en-
titled to "special treatment by the law".
Nevertheless, the fact remains that churches,
even more than non-profit organizations in
general, by their very nature, organization,
and function are unique. I daresay that no
two religious denominations are organized
or function in exactly the same manner. Ef-
forts, by legislatures or other bodies, to lump
all "churches" together for identical treat-
ment, particularly when legislation has been
drafted initially to deal primarily with the
commercial or business world, pose very seri-
ous and, we presume, generally unintended
difficulties for such church groups. We re-
spectfully submit that the Congress has a
clear and justifiable interest in seeing that
legislation passed by it presents no unnec-
essary handicap to bona fide religious de-
nominaticns for the work of their denomina-
tions in the areas affected by such laws. If,
because of 'the unique structure and opera-
tion of the various individual churches, spe-
cific legislation is required in order to mini-
mize or eliminate such undue restrictions on
churches, then we feel that specific legisla-
tion should receive the prompt and careful
attention of all members of the Congress.

In the interest of time, we shall mention
only two (of the many) instances in which
the proposed legislative changes would be of
special significance with respect t6 the
United Methodist denomination. "The itin-
erant system is the accepted method of The
United Methodist Church by which ministers
are appointed by the bishops to fields of la-
bor." As presently provided, the law would
require the General Board of Pensions of the
United Methodist Church to switch its or-
dained clergy in and out of differing pension
plans each time such ministers changed ap-
pointments from local churches into what
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are known as "special appointments," in such 
areas as the chaplaincy, church-related and 
other educational institutions, and other 
areas of work. Such a requirement—to move 
a person in and out of a "church plan"—is 
unduly burdensome and provides no benefit 
for the individual involved. The proposed 
legislation would permit the inclusion of or-
dained ministries in a single pension plan 
regardless of where those ministers are serv-
ing at any given point in time. 

Along the same line, the present definition 
of a "church plan" is too restrictive. The 
present definition simply will not accommo-
date the needs of the United Methodist de-
nomination in its efforts to provide pensions 
for its ordained clergy and lay employees of 
churches and church-related institutions. 
The United Methodist Church has licensed 
clergy, two levels of ordination, a separate 
Diaconal ministry classification, and lay 
employees in various degrees of relationship 
to the various units of the church. To require 
a multitude of different pension plans, each 
having to be tailored for the specific status of 
each such group is again unduly burdensome 
and provides no benefits for the individuals 
concerned. The legislation proposed, by 
broadening the definition of a "church plan" 
would permit the General Board of the 
General Board of the United Methodist 
Church to consolidate the number of differ-
ent pension plans it must administer, thus 
providing a multitude of benefits for the 
plan participants. 

For these, and other similar reasons, we 
urge your support of the legislation pro-
posed and submitted under the Church Al-
liance for Clarification of ERISA. 

Yours sincerely, 
JAMES M. WALTON-MYERS. 

BOARD OF PENSIONS OF THE 
CHURCH OF GOD, 

Anderson, Ind., April 17, 1979. 
Re Church Plans. 
Senator HERMAN E. TALMADGE, 
Senate Office Building, 
Washington, D.C. 
DEAR SENATOR TALMADGE: Thank you for in-
troducing in last year's Senate the legislation 
supported by the Church Alilance for Clari-
fication of ERISA. Since the Senate did not 
have time to act on this legislation, it is our 
hope and prayer that you will reintroduce 
the legislation this year. 

The Church of God Pension Plan came into 
existence in 1948. We are a small church in 
comparison to many large denominations, yet 
our heritage dates back 100 years. We have 
approximately 4,000 ministers and congrega- 
tions. Our ministers have never earned large 
salaries, and retirement benefits for them will 
be minimal in comparison to many persons 
who have worked for industry and who have 
gone on pension. 

If our church plan is required to abide by 
all the demands of ERISA after 1982, we will 
have to lower our retirees' retirement income 
even more for there is no way we can take on 
added work-loads without increasing the op-
erational costs to run our plan. 

Since our plan is only 30 years old, and a 
voluntary plan, many of our ministers have a 
very small accumulation in their retirement 
fund. Our hope is that Government regula-
tions will permit churches like educational 
institutions to make retro-active (tax-shel-
tered) contributions to a minister's retire-
ment account for years of service when he 
was not a member of the voluntary pension 
program sponsored by his denomination. 

If the Senate does not permit Church 
Agencies to remain a part of our Church Pen-
sion Plan, our office will find it necessary to 
run two pension programs. Operational costs 
will nearly double and our low income church 
employees and ministers will again be made 
to suffer. 

From the foregoing information, you can 

readily see the frustrations we face as Church 
Pension Plans. Our ministers and church 
employees, even though academically quali-
fied and often highly trained have been un-
derpaid during their working days because 
they found themselves in service oriented 
positions, and they will also find themselves 
short-changed in retirement. 

Our Communion and I'm sure all churches 
affiliated with the Alliance for Clarification 
of ERISA will be most appreciative for any 
help you give us in the Legislature pertaining 
to these matters. 

Sincerely yours, 
HAROLD A. CONRAD, 

Executive Secretary. 

CATHOLIC MUTUAL 
RELIEF SOCIETY OF AMERICA, 

Omaha, Nebr., May 3, 1979. 
Re: Church Plan 
Senator HERMAN E. TALMADGE, 
Russell Senate Office Building, 
Washington, D.C. 

DEAR SENATOR TALMADGE: The Catholic 
Mutual Relief Society is a nonprofit, chari-
table, religious and benevolent association 
organized in 1889 by an ecclesiastical body 
of members of the hierarchy of the Roman 
Catholic Church in North America for the 
purpose of protecting and preserving prop-
erties of such Church and to further aid 
and assist the Members of the Hierarchy and 
Religious in the discharge of their Canoni-
cal Duties. The management of this Society 
is vested in a Board of Trustees, all of whom 
must be Archbishops or Bishops of the 
Roman Catholic Church. Currently there are 
twenty-one Bishops and Archbishops acting 
as Trustees of the Society. 

Through its many members, the Society 
has learned of the concern of church 
groups and their agencies for their con-
tinued operation in the face of increasing 
interference by the Internal Revenue Serv-
ice. As a service to our members, we have 
helped support the Church Alliance For The 
Clarification of ERISA in its attempts to 
amend ERISA to at least recognize the 
present state of church retirement plans for 
churches and their agencies. 

We thank you for your co-sponsorship of 
the legislation with Senator Bentsen in the 
last session of Congress attempting to clarify 
the church plan definition contained in 
ERISA and allowing greater retirement an-
unity benefits to those people working within 
the denominations. While ours is a Roman 
Catholic organization, our association with 
the Church Alliance has made us aware of 
the many problems caused by ERISA to our 
brothers in the Protestant and Jewish or-
ganizations. 

You are aware of the many problems 
created by ERISA which the Church Alliance 
has addressed. Your continued support and 
co-sponsorship of legislation proposed by the 
Church Alliance For The Clarification of 
ERISA is very much appreciated. We would 
respectfully urge you to reintroduce the 
Church Alliance legislation in this session of 
Congress. 

Sincerely, 
THOMAS J. HANRAHAN, 
Executive Vice President. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that a bill in-
troduced by Mr. TALMADGE, for himself 
and others, relating to ERISA, be jointly 
referred to the Committee on Finance 
and the Committee on Labor and Human 
Resources. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

By Mr. PRESSLER (for himself 
and Mr. MATHIAS) : 

S.J. Res. 74. Joint resolution au-
thorizing and requesting the President  

to issue a proclamation designating May 
11, 1979, as "CARE Day"; considered and 
passed. 

(The remarks of Mr. PRESSLER when 
he introduced the joint resolution appear 
elsewhere in today's proceedings.) 

ADDITIONAL COSPONSORS 
8. 80 

At the request of Mr. NELSON, the Sen-
ator from Kentucky (Mr. HUDDLESTON) 
was added as a cosponsor of S. 80, a bill 
to amend section 201 of the Agricultural 
Act of 1949, as amended, to extend until 
September 30, 1981, the requirement that 
the price of milk be supported at not 
less than 80 per centum of the parity 
price thereunder. 

S. 199 

At the request of Mr. IxotryE, the Sen-
ator from Virginia (Mr. WARNER) Was 
added as a cosponsor of S. 199, a bill to 
amend the Shipping Act, 1916, to 
strengthen the provisions prohibiting re-
bating practices in the U.S. foreign 
trades. 

S. 446 

At the request of Mr. WILLIAMS, the 
Senator from Iowa (Mr. JEPSEN) was 
added as a cosponsor of S. 446, the Equal 
Employment Opportunity for the Handi-
capped Act of 1979. 

S. 582 

At the request of Mr. NELSON, the Sena-
tor from California (Mr. CRANSTON) was 
added as a cosponsor of S. 582, the Farm 
Entry Assistance Act. 

S. 715 

At the request of Mr. BELLMON, the 
Senator from West Virginia (Mr. RAN-
DOLPH) was added as a cosponsor of S. 
715, a bill to authorize the Robert A. Taft 
Institute of Government Trust Fund. 

8. 819 

At the request of Mr. PRESSLER, the 
Senator from Indiana (Mr. LUGAR) and 
the Senator from Nevada (Mr. LAXALT) 
were added as cosponsors of S. 819, a bill 
to amend the Clean Air Act to promote 
the use of alcohol as a motor fuel and as 
an additive to motor vehicle fuels, and 
for other purposes. 

S. 918 

At the request of Mr. HUDDLESTON, the 
Senator from Arkansas (Mr. BUMPERS), 
the Senator from Montana (Mr. BAtr-
cus) , the Senator from Alabama (Mr. 
STEWART), the Senator from Michi-
gan (Mr. LEVIN), the Senator from Utah 
(Mr. HATCH), the Senator from New 
Mexico (Mr. SCHMITT), and the Senator 
from Montana (Mr. MELCHER) were 
added as cosponsors of S. 918, a bill to 
authorize the Small Business Admin-
istration to establish small business de-
velopment centers. 

S. 1006 

At the request of Mr. COCHRAN, the 
Senator from North Dakota (Mr. 
YOUNG), the Senator from Texas (Mr. 
TOWER) , and the Senator from Ala-
bama (Mr. HEFLIN) were added as co-
sponsors of S. 1006, to permit the emer-
gency use of the pesticide mirex on im-
ported fire ants in accordance with 
health and safety standards of the EPA- 
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are known as "special appointments," in such
areas as the chaplaincy, church-related and
other educational institutions, and other
areas of work. Such a requirement-to move
a person in and out of a "church plan''--is
unduly burdensome and provides no benefit
for the individual involved. The proposed
legislation would permit the inclusion of or-
dained ministries in a single pension plan
regardless of where those ministers are serv-
ing at any given point in time.

Along the same line, the present definition
of a "church plan" is too restrictive. The
present definition simply will not accommo-
date the needs of the United Methodist de-
nomination in its efforts to provide pensions
for its ordained clergy and lay employees of
churches and church-related institutions.
The United Methodist Church has licensed
clergy, two levels of ordination, a separate
Diaconal ministry classification, and lay
employees in various degrees of relationship
to the various units of the church. To require
a multitude of different pension plans, each
having to be tailored for the specific status of
each such group is again unduly burdensome
and provides no benefits for the individuals
concerned. The legislation proposed, by
broadening the definition of a "church plan"
would permit the General Board of the
General Board of the United Methodist
Church to consolidate the number of differ-
ent pension plans it must administer, thus
providing a multitude of benefits for the
plan participants.

For these, and other similar reasons, we
urge your support of the legislation pro-
posed and submitted under the Church Al-
liance for Clarification of ERISA.

Yours sincerely,
JAMES M. WALTON-MYERS.

BOARD OF PENSIONS OF THE
CHURCH OF GOD,

Anderson, Ind., April 17, 1979.
Re Church Plans.
Senator HERMAN E. TALMADGE,
Senate Office Building,
Washington, D.C.
DEAR SENATOR TALMADGE: Thank you for in-
troducing in last year's Senate the legislation
supported by the Church Alliance for Clari-
fication of ERISA. Since the Senate did not
have time to act on this legislation, it is our
hope and prayer that you will reintroduce
the legislation this year.

The Church of God Pension Plan came into
existence in 1948. We are a small church in
comparison to many large denominations, yet
our heritage dates back 100 years. We have
approximately 4,000 ministers and congrega-
tions. Our ministers have never earned large
salaries, and retirement benefits for them will
be minimal in comparison to many persons
who have worked for industry and who have
gone on pension.

If our church plan is required to abide by
all the demands of ERISA after 1982, we will
have to lower our retirees' retirement income
even more for there is no way we can take on
added work-loads without increasing the op-
erational costs to run our plan.

Since our plan is only 30 years old, and a
voluntary plan, many of our ministers have a
very small accumulation in their retirement
fund. Our hope is that Government regula-
tions will permit churches like educational
institutions to make retro-active (tax-shel-
tered) contributions to a minister's retire-
ment account for years of service when he
was not a member of the voluntary pension
program sponsored by his denomination.

If the Senate does not permit Church
Agencies to remain a part of our Church Pen-
sion Plan, our office will find it necessary to
run two pension programs. Operational costs
will nearly double and our low income church
employees and ministers will again be made
to suffer.

From the foregoing information, you can

readily see the frustrations we face as Church
Pension Plans. Our ministers and church
employees, even though academically quali-
fied and often highly trained have been un-
derpaid during their working days because
they found themselves in service oriented
positions, and they will also find themselves
short-changed in retirement.

Our Communion and I'm sure all churches
affiliated with the Alliance for Clarification
of ERISA will be most appreciative for any
help you give us in the Legislature pertaining
to these matters.

Sincerely yours,
HAROLD A. CONRAD,

Executive Secretary.

CATHOLIC MUTUAL
RELIEF SOCIETY OF AMERICA,

Omaha, Nebr., May 3, 1979.
Re: Church Plan
Senator HERMAN E. TALMADGE,
Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR TALMADGE: The Catholic
Mutual Relief Society is a nonprofit, chari-
table, religious and benevolent association
organized in 1889 by an ecclesiastical body
of members of the hierarchy of the Roman
Catholic Church in North America for the
purpose of protecting and preserving prop-
ertles of such Church and to further aid
and assist the Members of the Hierarchy and
Religious in the discharge of their Canoni-
cal Duties. The management of this Society
is vested in a Board of Trustees, all of whom
must he Archbishops or Bishops of the
Roman Catholic Church. Currently there are
twenty-one Bishops and Archbishops acting
as Trustees of the Society.

Through its many members, the Society
has learned of the concern of church
groups and their agencies for their con-
tinued operation in the face of increasing
interference by the Internal Revenue Serv-
ice. As a service to our members, we have
helped support the Church Alliance For The
Clarification of ERISA in its attempts to
amend ERISA to at least recognize the
present state of church retirement plans for
churches and their agencies.

We thank you for your co-sponsorship of
the legislation with Senator Bentsen in the
last session of Congress attempting to clarify
the church plan definition contained in
ERISA and allowing greater retirement an-
unity benefits to those people working within
the denominations. While ours is a Roman
Catholic organization, our association with
the Church Alliance has made us aware of
the many problems caused by ERISA to our
brothers in the Protestant and Jewish or-
ganizations.

You are aware of the many problems
created by ERISA which the Church Alliance
has addressed. Your continued support and
co-sponsorship of legislation proposed by the
Church Alliance For The Clarification of
ERISA is very much appreciated. We would
respectfully urge you to reintroduce the
Church Alliance legislation in this session of
Congress.

Sincerely,
THOMAS J. HANRAHAN,
Executive Vice President.

Mr. ROBERT C. BYRD. Mr. President
I ask unanimous consent that a bill in-
troduced by Mr. TALMADGE, for himself
and others, relating to ERISA, be jointly
referred to the Committee on Finance
and the Committee on Labor and Human
Resources.

The PRESIDING OFFICER. Without
objection, it is so ordered.

By Mr. PRESSLER (for himself
and Mr. MATHIAS):

S.J. Res. 74. Joint resolution au-
thorizing and requesting the President

to issue a proclamation designating May
11, 1979, as "CARE Day"; considered and
passed.

(The remarks of Mr. PRESSLER when
he introduced the joint resolution appear
elsewhere in today's proceedings.)

ADDITIONAL COSPONSORS
S. 80

At the request of Mr. NELSON, the Sen-
ator from Kentucky (Mr. HUDDLESTON)
was added as a cosponsor of S. 80, a bill
to amend section 201 of the Agricultural
Act of 1949, as amended, to extend until
September 30, 1981, the requirement that
the price of milk be supported at not
less than 80 per centum of the parity
price thereunder.

S. 199
At the request of Mr. INOUYE, the Sen-

ator from Virginia (Mr. WARNER) was
added as a cosponsor of S. 199, a bill to
amend the Shipping Act, 1916, to
strengthen the provisions prohibiting re-
bating practices in the U.S. foreign
trades.

S. 446
At the request of Mr. WILLIAMS, the

Senator from Iowa (Mr. JEPSEN) was
added as a cosponsor of S. 446, the Equal
Employment Opportunity for the Handi-
capped Act of 1979.

S. 582
At the request of Mr. NELSON, the Sena-

tor from California (Mr. CRANSTON) was
added as a cosponsor of S. 582, the Farm
Entry Assistance Act.

S. 715

At the request of Mr. BELLMON, the
Senator from West Virginia (Mr. RAN-
DOLPH) was added as a cosponsor of S.
715, a bill to authorize the Robert A. Taft
Institute of Government Trust Fund.

5. 819

At the request of Mr. PRESSLER, the
Senator from Indiana (Mr. LUGAR) and
the Senator from Nevada (Mr. LAXALT)
were added as cosponsors of S. 819, a bill
to amend the Clean Air Act to promote
the use of alcohol as a motor fuel and as
an additive to motor vehicle fuels, and
for other purposes.

S. 918

At the request of Mr. HUDDLESTON, the
Senator from Arkansas (Mr. BUMPERS),
the Senator from Montana (Mr. BAU-
cus), the Senator from Alabama (Mr.
STEWART), the Senator from Michi-
gan (Mr. LEvpN), the Senator from Utah
(Mr. HATCH), the Senator from New
Mexico (Mr. SCHMITT), and the Senator
from Montana (Mr. MELCHER) were
added as cosponsors of S. 918, a bill to
authorize the Small Business Admin-
istration to establish small business de-
velopment centers.

S. 1006

At the request of Mr. COCHRAN, the
Senator from North Dakota (Mr.
YOUNG), the Senator from Texas (Mr.
TOWER), and the Senator from Ala-
bama (Mr. HEFLIN) were added as co-
sponsors of S. 1006, to permit the emer-
gency use of the pesticide mirex on im-
ported fire ants in accordance with
health and safety standards of the EPA.
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the date on which a multiemployer plan 
terminates. 

In the case of a terminated plan from 
which all employers have not withdrawn, the 
bill requires that employers who continue 
to maintain the plan continue to fund the 
plan in accordance with the minimum fund-
ing standards of ERISA and also requires 
that plan contributions continue at not less 
than the highest rate applicable during the 
last five plan years ending on or before the 
date of termination. A reduction of contribu-
tions is permitted, with the approval of the 
PBGC, where the plan is becoming fully 
funded. 

The bill authorizes the PBGC to prescribe 
reporting requirements and rules for the 
administration of terminated multiemployer 
plans where such reports or rules are needed 
to protect the interests of plan participants 
or to protect the PBGC against unreasonable 
losses. 

5. Termination insurance premiums. 
Under present law, a multiemployer plan 

which is subject to the termination insur-
ance program is required to pay annual 
premiums to the PBGC at the rate of $.50 
per plan participant. The premium rate may 
be changed by the PBGC with the approval 
of the Congress by a concurrent resolution. 
(Such a resolution is required to be referred 
to the tax committees and labor committees 
of the Senate and of the House of Repre-
sentatives.) Also, the PBGC is authorized to 
set premium rates for insurance of nonbasic 
benefits and to develop a risk-related pre-
mium schedule. 

The bill provides that the annual per 
participant premium for multiemployer 
plans is to increase from the present $.50 
rate to $2.60 over a 9-year period. However, 
under standards set forth in the bill, the 
PBGC may increase the premium at a more 
rapid rate, but not to an amount in excess of 
$2.60. The premium may also be increased 
automatically, under a formula provided by 
the bill, to a rate not in excess of $2.60 per 
.year, per participant. Also, the bill con-
tinues the authority of the PBGC to pre-
: cribe regulations under which the premium 
rate for multiemployer plans will not apply 
'o the same participant in a multiemployer 
elan more than once for any plan year. 

In addition, the bill modifies the authority 
of the PBGC to establish alternative 
premium rates and, bases for basic benefits 
subject to Congressional approval) by de-

leting specific restrictions on the compute-
' ion of such premiums. Generally, basic 
henefits consist of certain vested retirement 
1,enefits. 

With respect to nonbasic benefits guaran- 
i ed under a multiemployer plan, the bill 
rovides that premium rates prescribed by 
he PBGC may reflect any reasonable consid- 

eration that the PBGC determines to be 
lelevant. Supplemental benefits (retirement 
benefits in excess of basic benefits) are re- 
quired to be guaranteed by the PBGC only 
1 ,,t the election of a plan. The bill provides for 
!ongressional review of premiums for sup-
plemental benefit guarantees. The separate 
lunds of the PEGC for the guarantee of sup-
plemental benefits and for reimbursement of 
1ithdrawal liability are not to borrow from, 
r lend to, the PBGC or any fund maintained 

by the PBGC. 
The bill does not affect premium rates for 

'Angle-employer plans. Also, receipts and 
, Usbursements of the PBGC will be included 
In the budget of the United States Govern-
ment (i.e., PBGC would be "on budget"). 

Since ERISA was enacted in 1974, the pay-
ment of guaranteed benefits under termi-
hated multiemployer plans has been within 
Lie discretion of the PBGC, subject to statu-
ory standards. The guarantee of benefits un-
er single-employer plans is not discretion-

ory. The guarantees, which are subject to the 
me maximum limits under multiempjoYer 

mid single-employer plans, extend only to  

basic benefits, determined before plan termi-
nation. Basic benefits are insured by the 
PBGC to the extent of the lesser of $750, 
adjusted for inflation since 1974 ($1,159.09 
for 1980) or a participant's average high 5-
year compensation. The insurance of bene-
fits is generally phased in over a 5-year 
period. The insurance for multiemployer 
plans would be mandatory for the plans 
and for the PBGC beginning August 1, 1980, 
and would be provided whether or not 
premiums are paid. 

Under the bill, certain prior service bene-
fits eliminated or cancelled because of the 
cessation of an employer's contributions to 
the plan are not guaranteed by the PBGC. 

Under the bill, the first $5 of monthly 
basic benefits earned per year of a partici-
pant's service is generally fully guaranteed 
and 75 percent of the next $15 of monthly 
basic benefits is generally guaranteed. The 
75-percent guarantee is reduced to 65 per-
cent under plans which did not meet spec-
ified funding requirements. Payments un-
der the guarantees are made by the PBGC 
only in the event of the insolvency of a 
multiemployer plan. As under present law, 
the bill does not extend guarantees to plan 
benefits of certain substantial owners of an 
employer. 

The bill continues the requirement of pres-
ent law that PBGC premium increases 
beyond $2.60 must be approved by the Con-
gress. However, the bill adds a new proce-
dure for periodic Congressional review of 
premium and guarantee levels. 

The bill authorizes the PBGC to guaran-
tee non-basic benefits subject to terms and 
conditions imposed by the PBGC. Supple-
mental benefits under a plan are guaranteed 
if the plan elects such coverage. 

The bill limits the aggregate benefit pro-
vided by the PBGC with respect to any par-
ticipant to the same level provided by pres-
ent law except that, under PBGC regulations, 
financial assistance provided by the PBGC 
to a plan is considered the provision of guar-
anteed benefits. 

7. Annual report of plan administrator. 
Under ERISA, a plan administrator is re-

quired to report the occurrence of specified 
reportable events to the PBGC. Also, the plan 
administrator of a plan to which more than 
one employer contributes is required to 
notify each substantial employer annually 
that it is a substantial employer. In addi-
tion, reports are required to be filed with the 
payment of premiums (Form PBGC-1). 

The bill adds a requirement that annual 
report of a plan administrator, with respect 
to a plan subject to termination insurance, 
include such information with respect to the 
plan as the PBGC determines is necessary 
for enforcement purposes and is required by 
PBGC regulations. The bill provides that the 
information required may include (1) a 
statement by the plan's enrolled actuary 
relating to the value of plan assets and lia-
bilities, and (2) a statement by the plan 
administrator relating to withdrawal 
liability. 

8. Contingent employer liability insurance. 
ERISA provides for a program designed to 

permit an employer to insure against the 
contingent employer liability (up to 30 per-
cent of the employer's net worth) arising out 
of the termination of a plan with insufficient 
assets to provide benefits at the level guar-
anteed by the PBGC. Under ERISA, the con-
tingent employer liability insurance (CELI) 
may be- developed by the PBGC in conjunc-
tion with priva. insurors. The PBGC is au- 
thorized to,provide premium rates and col-
lect premiums under the CELI program. The 
CELI ogram has not been implemented by 
the BGC for lack of feasibility. 

7'The bill repeals the contingent employer 
liability insurance provisions of ERISA for 
multiemployer plans and single-employer 
plans. 

9. Miscellaneous Multiemployer Plan 
Provisions. 

Under the bill, the PBGC is required to 
study the subject of union-mandated with-
drawals from multiemployer plans to deter- - 
mine whether special rules are necessary and, 
if the PBGC determines that they are needed, 
to make rA,prerrmedations with respect to 
such rules. 

In addition, the Department of Labor is 
required by the bill to study the feasibility 
and desirability of requiring employers and 
unions to bargain over both benefits and 
contributions and te pro v ide the 	nsicas  
with recommendations within three years. 

The General Accounting Office is required 
to conduct a study and report to Congress no 
later than June 30, 1985, on the effects of the 
bill on parties affected by the bill (e.g., par-
ticipants, employers and unions) and the 
self-sufficiency of the PBGC insurance fund. 
Congressional hearings are required on the 
study and GAO recommendations. 

10. Miscellaneous ERISA Provisions. 
The present law definition of the term 

"church plan" is continued without reference 
to dates, so that a church plan which covers 
the employees of a church agency generally 
would be exempt from the provisions of 
ERISA. In addition, certain definitions relat-
ing to church plans are clarified. 

A company that sells a business to a State 
government can claim a current tax deduc-
tion under the bill for contributing the 
amount necessary to avoid PBGC liability to 
its single-employer plan. 

The Secretary of Labor is authorized by 
the bill to treat certain severance pay plans 
and supplemental income plans as welfare 
plans rather than as pension plans under 
ERISA, so long as such treatment is consist-
ent with the purposes and standards of 
ERISA. 

The bill provides that the law of the State -
of Hawaii with regard to health insurance 
plans maintained by employers generally 
would not be preempted by ERISA. 

BACKGROUND 
The Employee Retirement Income Security 

Act of 1974 (ERISA) established a program 
of insurance for employee benefits under 
most tax-qualified, private, domestic, de-
fined benefit pension plans.i The program is 
administered by the Pension Benefit Guar-
anty Corporation (PBGC), a corporation 
within the Department of Labor. The Board 
of Directors of the PBGC consists of the 
Secretary of Labor (Chairman) , the Secre-
tary of the Treasury, and the Secretary of 
Commerce. 

The PBGC maintains a trust fund and 
a revolving fund for insurance of benefits 
under terminated multiemployer defined 
benefit pension plans (multiemployer plans), 
as well as a trust fund and a revolving fund 
for insurance of benefits under all other 
terminated defined benefit pension plans 
(referred to as "single-employer plans"). The 
PBGC presently is not "on budget", and the 
United States is not liable for debts of the 
PBGC. 

The insurance program (referred to as 
"termination insurance") is supported by 
(1) premiums paid by plans, (2) assets of 
plans that have terminated with insufficient 
funds to provide guaranteed benefits, (3) 
payments by employers who maintained 
plans which terminated with insufficient 

See ERISA sec. 4021. A defined benefit 
pension plan provides a specified level of 
benefits for participants. A church pension 
plan is generally exempt from the insurance 
program unless the plan has elected to be 
subject to ERISA standards. (If a church 
plan covers employees of a church agency, 
the exemption expires for plan years begin-
ning after 1982.) Also, plans of certain pro-
fessional service employers are excluded from 
the program. 
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arm's-length sale of assets to an unre-
lated party to be relieved of his liability.

In order to encourage new employers
to join multiemployer plans, a "free
look" rule is provided under which a new
employer who does not contribute for
more than 6 consecutive plan years may
leave a plan without incurring liability
when several conditions are satisfied.

The bill imposes a periodic payment
cap on the amount of withdrawal liabil-
ity of 20 annual payments of an amount
determined on the basis of the employ-
er's contributions over the 5 years pre-
ceding the withdrawal. Additionally, li-
ability limitations are provided as fol-
lows: First, the liability of an insolvent
employer undergoing liquidation or dis-
solution would be limited to the sum of
50 percent of the liability plus that por-
tion of 50 percent of the liability which
does not exceed the liquidation or disso-
lution value; second, the liability of an
individual (sole proprietor or partner)
would not reach personal assets exempt
under bankruptcy law; and third, where
all or substantially all of an employer's
assets are transferred in a bona fide sale
in an arm's-length transaction to an un-
related party, the liability would not ex-
ceed, where the liquidation or dissolution
value of the employer does not exceed $2
million, the greater of first, 30 percent of
the liquidation or dissolution value or
second, the liability attributable to the
employer's employees.

For sales in which the liquidation
value exceeds $2 million, the 30-percent
limitation would be incrementally in-
creased as in a tax table so that it would
reach 80 percent for a liquidation value
exceeding $10 million. Any dispute over
an employer's withdrawal liability must
be resolved through arbitration.

The bill provides for three types of with-
drawal liability-related funds in which
a multiemployer may voluntarily partici-
pate. The first is a PBGC fund to re-
imburse plans for withdrawal liability
that is uncollectible because an employer
is involved in bankruptcy or insolvency
proceedings. The second is a reinsurance
fund which may be established by plan
sponsors to relieve employers of portions
of withdrawal liability that would have
been paid by other employers had it not
been forgiven, by the 20-year periodic
payment cap, de minimus rule, and so
forth, or which are unattributable, un-
collectible, or attributable to the em-
ployer. The bill also permits the estab-
lishment of a third type of reinsurance
fund in which employers in the construc-
tion industry may participate.

The effective date for the imposition of
withdrawal liability is April 29, 1980. The
committees decided in part to move up
the date from February 27, 1979, the date
contained in earlier versions of the bill,
because the original purpose of a retro-
active effective date-namely, to avoid
encouragement of employer withdrawals
while the bill was being considered-has
been achieved. It should also be noted
that the April 29 effective date is the
product of strong political pressures by
certain withdrawing employers who were
caught by the earlier date. I realize that

permitting these employers to avoid lia-
bility only increases the burdens of those
employers remaining with the plans in
question, but it appears necessary to ac-
cept the April 29 date in order to enact
the bill before the August 1 deadline for
action.

The bill also contains provisions deal-
ing with mergers and transfers of assets
and liabilities as well as with plan par-
titions. In those cases where an employer
withdrew from a multiemployer -plan
prior to the effective date of withdrawal
liability, the PBGC would continue to
have its partition authority under ERISA
section 4063(d) and its authority to
guarantee benefits under the terminated
plan under the full ERISA section 4022
single-employer plan guarantee.

For multiemployer plans experiencing
financial difficulty, the bill provides
mandatory reorganization under which
plans are required to meet a special
faster funding requirement called the
minimum contribution requirement
(MCR). Employers who remain with a
plan in reorganization are protected
from too rapid increases in funding un-
der the MCR through an overburden
credit and a safe harbor provision. The
overburden credit, which is applied to
reduce a plan's accumulated funding de-
ficiency, is available to plans with more
retirees than active participants for a
plan year. I am pleased to note that
the permissive reduction of certain re-
cently granted benefits by plans in re-
organization has been deleted in the
compromise bill.

If, despite reorganization, a plan be-
comes unable to meet benefit payments,
those payments would have to be sus-
pended until they are supportable by
employer contributions and other plan
assets. If such an insolvent plan is un-
able to pay benefits at the levels guaran-
teed under the bill, the PBGC would
make up the difference through finan-
cial assistance insolvency insurance.

The level of guarantee provided by the
bill has been a subject of much debate.
The original administration proposal
was to guarantee 100 percent of the first
$5 of pension accrual per month per
year of service and 60 percent of the
next $15 per month per year of service.
The original proposal at the March 24
Senate Labor Committee markup of
S. 1076 was 100 percent of the first $5
and 75 percent of the next $15. The 75
percent figure would be reduced to 65
percent for those plans which did not
meet certain minimal pre-ERISA fund-
ing requirements.

At the markup, I opposed both the ad-
ministration and the committee propos-
als and offered an amendment to raise
the guarantee to 100 percent of the first
$5 and 85 percent of the next $15. The
85 percent would be reduced to 80 per-
cent for those plans which did not meet
certain nominal pre-ERISA funding
requirements.

My efforts to raise the guarantee were

supported by the American Association of
Retired Persons, the United Food and
Commercial Workers International
Union, and the United Mine Workers of
America. With the assistance of the Sen-
ator from Rhode Island (Mr. PELL) a
compromise guarantee was approved
which was 100 percent of the first $5 and
80 percent of the next $15, with certain
modifications in meeting special situa-
tions.

For those plans not meeting the spe-
cific pre-ERISA funding requirements,
the 80-percent figure would be reduced
to 70 percent. As with all compromises
I was not fully satisfied with the 80-70
percent figure we settled on, but it was
better than the original proposal. Subse-
quently, in order to get a joint bill to the
Senate floor, it was unfortunately nec-
essary to reduce the guarantee to 100
percent of the first $5 and 75 percent/65
percent of the next $15. This guarantee
reduction was ameliorated somewhat by
the elimination of the permissive author-
ity of plans in reorganization to elim-
inate certain accrued benefits.

Even though I believe that the bill's
provisions on lower guarantee levels are
too severe, I believe they are the best that
are possible of agreement. I urge my Sen-
ate colleagues and affected workers and
retirees to join in opposing proposals for
guarantees lower than the Senate com-
mittee's guarantee level, as already ap-
proved by the House of Representatives.

I should add that the bill requires the
PBGC to propose a feasible supple-
mental guarantee program for that por-
tion of a participant's benefit that is not
guaranteed because of the partial guar-
antee of the accrual rate in excess of $5.

In order to pay for the proposed ter-
mination insurance program, the bill
would raise the present premium of 50
cents per participant per year to $2.60
over 9 years. The PBGC would be re-
quired to increase the premium auto-
matically if it projects that for any year
its assets are less than twice what it
paid out in the preceding year. The PBGC
would have discretion to accelerate the
premium if the board of directors deter-
mines that increased premium income is
necessary to provide assistance to plans
which are receiving assistance and to
plans the board finds are reasonably like-
ly to require assistance.

The premium in S. 1076 is less than
the premium permitted in the Senate
Labor Committee bill which could have
risen to $3.40 in the 10th year. Without
actual experience under a mandatory
program, it is not possible to say with
assurance what the premium should be.
I believe that the premium settled on in
the joint bill is on the low side, but only
experience will tell what the appropriate
premium level should be.

The bill also contains a number of pro-
posals based upon certain provisions of
S. 209, the Williams-Javits ERISA Im-
provements Act of 1979. These proposals
treat delinquent contributions, return of
mistaken contributions, the preemption
of the Hawaii prepaid health care law,
and severance pay and supplemental re-
tirement income arrangements. The bill
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also contains proposals on church plans
and program oversight. As to the church
pension plans, I might say that I am not
too happy about those as it exempts
those who work for schools and similar
institutions which are church-related.
Nonetheless. if we want a bill there
where some things we had to give and
that was one of them and I was very un-
happy with it.

S. 1076 represents years of hard work
and debate by interested parties across
the country and four committees of Con-
gress. There may be areas where the leg-
islation can be improved, but I believe
that is the best that can be produced at
this time.

Multiemployer plan insurance protec-
tion in my judgment is a vital element of
ERISA's basic objectives affecting over 8
million plan participants. The time has
come while we still remain in balance
among the many diverse interests to
adopt these amendments and to enact
them into law, and I am satisfied that
it is best to do that to insure a pension
guarantee program which provides man-
datory benefit guarantees to the millions
of workers who are affected.

Mr. President, that completes my
statement.

Mr. MATSUNAGA. Mr. President, will
the Senator yield?

Mr. JAVITS. I yield.
Mr. MATSUNAGA. Mr. President, I

rise in support of the pending measure
and I wish to commend and congratulate
both the Senator from New Jersey (Mr.
WILLIAMS) and the Senator from New
York (Mr. JAvrTs). They have put in a
tremendous amount of work into this bill
with so much understanding, with so
much yielding here and yielding there to
the wishes of others Senators, but always
with judiciousness.

I, for one, with Hawaii particularly in
mind had the occasion to appear before
their committee and also to deal with
them on a personal basis outside of com-
mittee meetings. I must say that I was
met with only understanding and with a
cooperative spirit of trying to do what
was right, and for this I am truly grate-
ful to both the Senator from New Jersey
and the Senator from New York and I
express on behalf of the people of Hawaii
my deepest gratitude and mahalo.

I wish also to commend the chairman
of the Finance Committee, the distin-
guished Senator from Louisiana (Mr.
LONG), the ranking minority member of
the committee, the distinguished Senator
from Kansas (Mr. DOLE), and the chair-
man of the Finance Subcommittee on
Pensions, the distinguished Senator from
Texas (Mr. BENTSEN) for their Herculean
effort in bringing to this floor a sensible,
acceptable measure. To them also I ex-
tend the appreciation and thanks they so
well deserve.

If the floor manager will yield further,
the recourse available to multiemployer
pension plans under current law for col-
lecting delinquent contributions is insuf-
ficient and unnecessarily cumbersome
and costly.

May I inquire of the floor manager,
does the bill improve the legal recourse

available to plans against delinquent
employers?

Mr. WILLIAMS. Yes, it does. We have
appreciated the opportunity to work with
the Senator in connection with a situa-
tion that arose in Hawaii that had a
great deal of appeal to those of us who
are on the Labor and Human Resources
Committee. We, of course, had the Ha-
waiian preemption question before us. In
the process of considering it we have had
the pleasure of discussion with our good
friend from Hawaii and his ideas were
so well received that others wanted to
join in, as a matter of fact, but it was so
unique and so good that we wanted to
make sure it was preserved. We deal with
it that way, as exclusive to Hawaii.

Mr. MATSUNAGA. Again I express my
appreciation.

Mr. WILLIAMS. On this whole ques-
tion of delinquent contributions and the
withdrawal liability collection, the bill
provides a direct and I suggest unambig-
uous cause of action under ERISA to a
plan against a delinquent employer.

Mr. MATSUNAGA. If I may pose a
further question, in some recent cases
such as the Washington Area Carpenters
Fund Overhead Door Co. case, a simple
collection action brought by plan trus-
tees has been converted into lengthy,
costly, and complex litigation concern-
ing claims and defenses unrelated to the
employer's promise of contributions and
the plan's entitlement to the contribu-
tions. Would the bill correct this situa-
tion?

Mr. WILLIAMS. I feel that it would
correct the situation. It is essential to
the financial health of multiemployer
plans that they and their actuaries be
able to rely on an employer's contribu-
tion promises.

Further, plan participants for whom
the employer promises to make pension
contributions to the plan in exchange
for their labor are entitled to rely on
their employer's promises. The bill clar-
iflies the law in this regard by providing
a direct ERISA cause of action against
a delinquent employer without regard to
extraneous claims or defenses.

Mr. MATSUNAGA. The Senator, of
course, will agree that the provisions for
employer withdrawal liability are central
to this legislation. Will these same prin-
ciples applv to claims by a plan for with-
drawal liability?

Mr. WILLIAMS. Affirmative. Like
suits to collect delinquent contributions,
it is intended that a plan's claim for
withdrawal liability not be subject to ex-
traneous claims and defenses.

Mr. MATSUNAGA. One final question,
if the Senator will yield further.

The bill directs the courts in delin-
quency cases to award a plan which wins
judgment not only the delinquent con-
tributions, but other costs and damages
as well. Do those provisions constitute a
maximum as well as a minimum restric-
tion on the relief available to plans?

Mr. WILLIAMS. Those provisions, as
we drafted and intended them, are a
minimum but not a maximum.

Mr. MATSUNAGA. I do anpreciate the
response of the floor manager. May I
enter into a colloquy with the floor man-

ager on another matter relative to the
withdrawal and partial withdrawal rules
as applied to the shipbuilding industry.

Mr. WILLIAMS. I would be happy to
proceed with the colloquy on this part,
on this impact of the legislation.

Mr. MATSUNAGA. Will the floor man-
ager of the bill clarify the substitute
provisions for withdrawal and partial
withdrawal liability?

Mr. WILLIAMS. Yes.
Mr. MATSUNAGA. The original

measure considered by the Senate Fi-
nance Committee contained a special
rule for the construction industry. In
committee, I raised the shipbuilding in-
dustry's concern with the general with-
drawal and partial withdrawal provi-
sions.

The shipbuilding industry is cyclical
and has problems of intermittent em-
ployment as does the construction indus-
try. For example, in good times with new
ships being built, a shipyard will hire a
number of workers; the shipyard's work
force will be greatly increased. But in
bad times, once the shipyard completes
its existing contracts for new ships, it
will begin to lay off workers; there is no
work to maintain the work force.

As soon as a new order is received, the
shipyard will rehire the workers. The
shipyard, unlike construction sites in the
building trades, will remain. The invest-
ment in docks, dock cranes, and ship-
building equipment is not easily moved.
Once shipbuilding resumes, the ship-
yard will increase the number of its
workers, but until that time, the ship-
yard workers will be laid off.

Since the shipbuilding industry faces
the same cyclical problem as the con-
struction industry, I suggested that the
committee broaden the construction in-
dustry rule to include ship building. Vari-
ous committee members had similar con-
cerns for other industries. Rather than
specifically providing for these industries
and unintentionally neglecting other in-
dustries not mentioned in committee, the
staff recommended a general provision to
cover all industries similarly situated.

I note that the substitute bill estab-
lishes a special withdrawal liability rule
for the construction industry as an ex-
ception to the general withdrawal and
partial withdrawal rules. The substitute
bill in section 104 allows the Pension
Benefits Guaranty Corporation to ex-
tend the special withdrawal liability rule
to other industries whose characteristics
make the special rule appropriate. Is it
the floor manager's understanding that
this provision will permit the shipbuild-
ing industry to seek such relief from the
Pension Benefit Guaranty Corporation?
In other words, the Pension Benefits
Guaranty Corporation may extend the
special withdrawal liability rule to the
shipbuilding industry upon review of the
facts presented by that industry?

Am I correct?
Mr. WILLIAMS. Yes, these relief

provisions permit the special withdrawal
liability rules to be applied to other in-
dustries such as the shipbuilding in-
dustry.

Mr. MATSUNAGA. I thank the Sen-
ator.

Will the Pension Benefit Guaranty
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ing will not continue in the future. The 
Committees intend that in fulfilling these 
requirements, an enrolled actuary will make 
appropriate inquiries of plan sponsors but 
will not be required to make further inquiry 
unless, under the circumstances, further in-
quiry is considered necessary because of in-
formation already known to the actuary. 
The Committees expect that material failure 
to comply with the provision could be an im-
portant factor to be considered by the Joint 
Board for the Enrollment of Actuaries in a 
disenrollment proceeding. The Committees 
do not intend the provision to cause an 
actuary to assume the role of an auditor. 

U. Mistaken Contributions. 
Present Law. 
Under present law, employer contributions 

to pension plans are generally not allowed 
to be returned to the employer. However, a 
contribution made because of a mistake of 
fact is permitted to be returned if it is re-
turned within one year after the date it is 
made. 

Reason for Change. 
The Committees believe that for a multi-

employer plan the requirement that a con-
tribution be made due to mistake of fact in 
order to be returned to the employer is too 
narrow. Accordingly, the Committees have 
concluded that a contribution made due to 
mistake of fact or mistake of law should be 
eligible for return to the employer if spec-
ified conditions are met. 

Explanation of Provision. 
Under the bill, in the case of a contribu-

tion to a multiemployer plan which was 
made because of a mistake of law or fact, the 
contribution may be returned without pen-
alty within six months after the date the 
plan administrator determines that the con-
tribution resulted from a mistake of law or 
fact. For this purpose, a mistake of law re-
lating to plan qualification under the Code 
is not considered a mistake of law. 

The bill provision is retroactive with re-
spect to its application to multiemployer 
plans. For such plans the date the plan ad-
ministrator determines that the contribu-
tion resulted from a mistake of law or fact 
is deemed to be the later of (1) the date 
of the actual determination, or (2) the date 
of enactment. 

V. Church Plans Permitted to Continue 
After 1982 to Provide Benefits for Employees 
of Organizations Controlled by or Associated 
with Churches. 

Present law. 
Under present law, the standards provided 

by the labor law provisions of ERISA gener-
ally do not apply to the pension plan of a 
church for its employees. Church plans are 
also generally exempt from the tax qualifi-
cation standards which correspond to the 
labor standards. 

Under present law, a church plan may 
cover employees of a tax-exempt agency re- 
lated to a church only if the plan was in ex-
istence on January 1, 1974. For taxable years 
beginning after December 31, 1982, a church 
plan no longer will be able to cover such 
employees. 

Reason for change. 
The Committees believe that plans main-

tained by churches should be allowed to 
cover all employees of related tax-exempt 
agencies. 

Explanation of the bill. 
The bill would permit a church plan to 

cover employees of a tax-exempt agency con-
trolled by or affiliated with a church or a con-
vention or association of churches. This 
would include ministers and other clerical 
employees as well as lay employees of the 
church agency. Thus, for plans in existence 
on January 1, 1974, present law would be 
continued after December 31, 1982, and for 
other plans present law would be modified. 
Also, the bill would provide a period of time 
during which a plan intended to qualify 
as a church plan but failing to do so could 
be amended to so qualify without penalty. 

Effective date. 
The provisions of the bill would be effective 

as of January 1, 1974. 
W. Contribution Deduction Where Com-

pany is Sold to a State Government. 
Present law. 
Under present law, annual deductions for 

contributions to pension plans are subject 
to statutory limitations? Accordingly, a con-
tribution to a pension plan maintained by 
a business which is being sold will be de-
ductible in the year made only to the extent 
it does not exceed the limitations. 

Reason for change. 
The Committees believe that a company 

selling a public transportation system to a 
State Government should be encouraged to 
fully fund its pension plan in connection 
with the sale. 

Explanation of the bill. 
Under the bill, where the stock or assets 

of a corporation operating a public trans-
portation system are sold to a State (or 
State agency or instrumentality) , a current 
deduction is allowed for a contribution to 
fully fund accrued benefits of plan partici-
pants who are employed by the corporation. 

Effective date. 
The provision applies to payments made 

after June 30, 1980. 
X. Severance Pay Arrangements and Sup-

plemental Retirement Income Payments. 
Present law. 
Under present law, if an arrangement (1) 

provides retirement income or (2) results in 
deferral of income to or beyond covered em-
ployment, it is considered a pension plan 
subject to the standards of ERISA. The De-
partment of Labor has determined that cer-
tain severance pay arrangements and cer-
tain supplemental retirement income pay-
ments are not pension plans under this rule. 

Reasons for change. 
The Committees believe that the Depart-

ment of Labor should have the discretion 
to treat severance pay arrangements as wel-
fare plans where it determines that such 
treatment is consistent with the standards 
and purposes of title I of ERISA. 

In addition, the Committees recognize that 
during periods of high inflation, retired per-
sons living on fixed incomes are confronted 
with severe financial problems. Many employ-
ers feel an obligation to their retirees to 
provide voluntary payments, supplemental 
to such retirees' normal pensions, to enable 
retirees to better cope with inflation. 

Explanation of provisions. 
The bill would allow the Department of 

Labor to prescribe rules, consistent with the 
standards and purposes of title I of ERISA, 
under which certain categories of (1) sever-
ance pay arrangements, and (21 supplemen-
tal retirement income payments, would be 
treated as welfare plans rather than pension 
plans. 

For example, as supplemental income pay-
ments, an employer might provide for the 
payment of monthly supplemental amounts 
to retirees based on a formula amounting to 
3 percent, multiplied by the retiree's monthly 
pension benefit, multiplied by the number 
of years that such retirees' pens ion benefit 
has been in pay status. 

The Committees expect that in prescribing 
regulations applicable to such supplemental 
payments, the Secretary of Labor will take 
into account the overall percentage of re-
tirees' total retirement benefits represented 
by such payments. 

Also, in order to protect plan participants 
and beneficiaries against an erosion of 
ERISA's standards, supplemental retirement 
income payments or a severance pay arrange-
ment, a principal effect of which is the eva-
sion of the standards or purposes of title I 
of ERISA is treated under the bill as a pen-
sion plan rather than a welfare plan. Thus, 

' See Code sec. 404(a) (1) (A) and Proposed 
Reg. sec. 1.404 (a) —14.  

it is subject to the ERISA standards (e.g., 
vesting, funding) applicable to pension plans. 

Effective date. 
The provisions would be effective upon the 

date of enactment. 
Y. Waiver of preemption in case of Hawaii 

health care plan (Sec. 409 of the bill and Sec. 
514 of ERISA). 

Present law. 
Section 514 of ERISA presently provides 

that (with certain exceptions) all State laws 
related to employee benefit plans are pre-
empted by ERISA. 

Reason for change. 
The Committees believe in the merits of 

comprehensive Federal preemption with re-
gard to employee benefit plans because pre-
emption eliminates the possibility of varied 
compliance standards in different States. 
However, ERISA has had the effect of pre-
empting the Hawaii Prepaid Health Care Law 
which provides that all employers in the 
State must provide certain health benefits for 
their workers. As a result, Hawaii cannot 
require employers to provide health benefits 
for their workers. 

Explanation of provision. 
The bill allows a very limited exception 

from preemption for the Hawaii Prepaid 
Health Care Law and requires a study by the 
Department of Labor. The Committees are 
concerned that this provision should not be 
interpreted as a precedent for subsequent 
exceptions for individual States. While sub-
sequent exceptions may result from a study 
of the Hawaiian plan, the result may also be 
a repeal of the exception and a return to 
total preemption. 

The Committees anticipate that the De-
partment of Labor will work with Hawaii to 
assure that Hawaii has adequate information 
to enforce its standards. 

The bill requires the Secretary of Labor 
to report to Congress in two years on the 
effect of the exception. The Secretary is ex-
pected to make recommendations in that 
report as to whether the exception should 
be expanded to other States' health laws. 

Effective date. 
The provision is effective on the date of 

enactment. 
Z. Effective Date. 
1. General effective date. 
The provisions of the bill generally apply 

on the date of enactment. One exception is 
that the withdrawal liability rules take effect 
as of April 29, 1980. For purposes of deter-
mining whether an employer has withdrawn 
from a multiemployer plan, the definition of 
multiemployer plan in effect at the time of 
the withdrawal is to be applied. Another 
exception is that the reorganization provi-
sions take effect on the first day of the first 
plan year beginning after the earlier of (1) 
the expiration date of the last collective bar-
gaining agreement in effect on the date of 
enactment of the bill or (2) 3 years after the 
date of enactment of the bill. 

Under the bill, in the case of employers 
that withdraw from multiemployer plans 
covering employees in the seagoing industry 
on the Pacific Coast of the United States, the 
withdrawal liability provisions become effec-
tive May. 3, 1979. In this case all of the provi-
sions of the bill relating to withdrawal lia-
bility (including the rules which allocate 
the liability and which reduce the liaoilit' ) 
are to be modified by the PBGC to refitct the 
earlier effective date. This retroactive appli-
cation of the withdrawal liability effective 
date is applied only in the case of the sea-
going industry because of specific problems 
in that industry. 

Also, the bill provides that where an em-
ployer has withdrawn from a multiemployer 
plan before the date of enactment of the bill, 
and a bond or escrow has been provided by 
the employer under present law, the PBGC 
is to pay the bond or escrow to the plan if, 
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ing will not continue in the future. Th
Committees intend that In fulfilling thes
requirements, an enrolled actuary will mak
appropriate inquiries of plan sponsors bu
will not be required to make further inquir
unless, under the circumstances, further in
quiry is considered necessary because of in
formation already known to the actuar5
The Committees expect that material failur
to comply with the provision could be an im
portant factor to be considered by the Join
Board for the Enrollment of Actuaries in
disenrollment proceeding. The Committee
do not intend the provision to cause az
actuary to assume the role of an auditor.

U. Mistaken Contributions.
Present Law.
Under present law, employer contribution

to pension plans are generally not allowe(
to be returned to the employer. However,
contribution made because of a mistake o:
fact is permitted to be returned if it is re-
turned within one year after the date it ib
made.

Reason for Change.
The Committees believe that for a multi.

employer plan the requirement that a con.
tribution be made due to mistake of fact it
order to be returned to the employer is toc
narrow. Accordingly, the Committees have
concluded that a contribution made due tc
mistake of fact or mistake of law should be
eligible for return to the employer if spec-
ified conditions are met.

Explanation of Provision.
Under the bill, in the case of a contribu-

tion to aL multiemployer plan which was
made because of a mistake of law or fact, the
contribution may be returned without pen-
alty within six months after the date the
plan administrator determines that the con-
tribution resulted from a mistake of law or
fact. For this purpose, a mistake of law re-
lating to plan qualification under the Code
is not considered a mistake of law.

The bill provision is retroactive with re-
spect to its application to multiemployer
plans. For such plans the date the plan ad-
ministrator determines that the contribu-
tion resulted from a mistake of law or fact
is deemed to be the later of (1) the date
of the actual determination, or (2) the date
of enactment.

V. Church Plans Permitted to Continue
After 1982 to Provide Benefits for Employees
of Organizations Controlled by or Associated
with Churches.

Present law.
Under present law, the standards provided

by the labor law provisions of ERISA gener-
ally do not apply to the pension plan of a
church for its employees. Church plans are
also generally exempt from the tax qualifi-
cation standards which correspond to the
labor standards.

Under present law, a church plan may
cover employees of a tax-exempt agency re-
lated to a church only if the plan was in ex-
istence on January 1, 1974. For taxable years
beginning after December 31, 1982, a church
plan no longer will be able to cover such
employees.

Reason for change.
The Committees believe that plans main-

tained by churches should be allowed to
cover all employees of related tax-exempt
agencies.

Explanation of the bill.
The bill would permit a church plan to

cover employees of a tax-exempt agency con-
trolled by or affiliated with a church or a con-
vention or association of churches. This
would include ministers and other clerical
employees as well as lay employees of the
church agency. Thus, for plans in existence
on January 1, 1974, present law would be
continued after December 31, 1982, and for
other plans present law would be modified.
Also, the bill would provide a period of time
during which a plan intended to qualify
as a church plan but failing to do so could
be amended .to so qualify without penalty.

e Effective date.
e The provisions of the bill would be effectiv
e as of January 1, 1974.
t W. Contribution Deduction Where Com-
y pany is Sold to a State Government.

Present law.
Under present law, annual deductions foi

contributions to pension plans are subject
a to statutory limitations.' Accordingly, a con-
. tribution to a pension plan maintained b
t a business which is being sold will be de-
a ductible in the year made only to the extent
s it does not exceed the limitations.
I Reason for change.

The Committees believe that a company
selling a public transportation system to a
State Government should be encouraged to

8 fully fund its pension plan in connection
I with the sale.
a Explanation of the bill.
f Under the bill, where the stock or assets
- of a corporation operating a public trans-
3 portation system are sold to a State (or

State agency or instrumentality), a current
deduction is allowed for a contribution to
fully fund accrued benefits of plan partici-
pants who are employed by the corporation.

L Effective date.
The provision applies to payments made

after June 30, 1980.
X. Severance Pay Arrangements and Sup-

plemental Retirement Income Payments.
Present law.
Under present law, if an arrangement (1)

provides retirement income or (2) results in
deferral of income to or beyond covered em-
ployment, it is considered a pension plan
subject to the standards of ERISA. The De-
partment of Labor has determined that cer-
tain severance pay arrangements and cer-
tain supplemental retirement income pay-
ments are not pension plans under this rule.

Reasons for change.
The Committees believe that the Depart-

ment of Labor should have the discretion
to treat severance pay arrangements as wel-
fare plans where it determines that such
treatment is consistent with the standards
and purposes of title I of ERISA.

In addition, the Committees recognize that
during periods of high inflation, retired per-
sons living on fixed incomes are confronted
with severe financial problems. Many employ-
ers feel an obligation to their retirees to
provide voluntary payments, supplemental
to such retirees' normal pensions, to enable
retirees to better cope with inflation.

Explanation of provisions.
The bill would allow the Department of

Labor to prescribe rules, consistent with the
standards and purposes of title I of ERISA,
under which certain categories of (1) sever-
ance pay arrangements, and (2) supplemen-
tal retirement income payments, would be
treated as welfare plans rather than pension
plans.

For example, as supplemental income pay-
ments, an employer might provide for the
payment of monthly supplemental amounts
to retirees based on a formula amounting to
3 percent, multiplied by the retiree's monthly
pension benefit, multiplied by the number
of years that such retirees' pen(on benefit
has been in pay status.

The Committees expect that in prescribing
regulations applicable to such supplemental
payments, the Secretary of Labor will take
into account the overall percentage of re-
tirees' total retirement benefits represented
by such payments.

Also, in order to protect plan participants
and beneficiaries against an erosion of
ERISA's standards, supplemental retirement
income payments or a severance pay arrange-
ment, a principal effect of which is the eva-
sion of the standards or purposes of title I
of ERISA is treated under the bill as a Den-
sion plan rather than a welfare plan. Thus,

I See Code sec. 404(a) (1) (A) and Proposed
Reg. see. 1.404 (a) -14.

it is subject to the ERISA standards (e.g.,
D vesting, funding) applicable to pension plans.

Effective date.
The provisions would be effective upon the

date of enactment.
Y. Waiver of preemption in case of Hawaii

health care plan (Sec. 409 of the bill and Sec.
514 of ERISA).

Present law.
Section 514 of ERISA presently provides

- that (with certain exceptions) all State laws
* related to employee benefit plans are pre-

empted by ERISA.
Reason for change.
The Committees believe in the merits of

comprehensive Federal preemption with re-
gard to employee benefit plans because pre-
emption eliminates the possibility of varied
compliance standards in different States.
However, ERISA has had the effect of pre-
empting the Hawaii Prepaid Health Care Law
which provides that all employers in the
State must provide certain health benefits for
their workers. As a result, Hawaii cannot
require employers to provide health benefits
for their workers.

Explanation of provision.
The bill allows a very limited exception

from preemption for the Hawaii Prepaid
Health Care Law and requires a study by the
Department of Labor. The Committees are
concerned that this provision should not be
interpreted as a precedent for subsequent
exceptions for individual States. While sub-
sequent exceptions may result from a study
of the Hawaiian plan, the result may also be
a repeal of the exception and a return to
total preemption.

The Committees anticipate that the De-
partment of Labor will work with Hawaii to
assure that Hawaii has adequate information
to enforce its standards.

The bill requires the Secretary of Labor
to report to Congress in two years on the
effect of the exception. The Secretary is ex-
pected to make recommendations in that
report as to whether the exception should
be expanded to other States' health laws.

Effective date.
The provision is effectlve on the date Of

enactment.

Z. Effective Date.
1. General effective date.
The provisions of the bill generally apply

on the date of enactment. One exception is
that the withdrawal liability rules take effect
as of April 29, 1980. For purposes of deter-
mining whether an employer has withdrawn
from a multiemployer plan, the definition of
multiemployer plan in effect at the time of
the withdrawal is to be applied. Another
exception is that the reorganization provi-
sions take effect on the first day of the first
plan year beginning after the earlier of (1)
the expiration date of the last collective bar-
gaining agreement in effect on the date of
enactment of the bill or (2) 3 years after the
date of enactment of the bill.

Under the bill, in the case of employers
that withdraw from multiemployer plans
covering employees in the seagoing industry
on the Pacific Coast of the United States, the
withdrawal liability provisions become effec-
tive May. 3, 1979. In this case all of the provi-
sions of the bill relating to withdrawal lia-
bility (including the rules which allocate
the liability and which reduce the liaoilit' )
are to be modified by the PBGC to refl.ct the
earlier effective date. This retroactive appli-
cation of the withdrawal liability effective
date is applied only in the case of the sea-
going industry because of specific problems
in that industry.

Also, the bill provides that where an em-
ployer has withdrawn from a multiemployer
plan before the date of enactment of the bill,
and a bond or escrow has been provided by
the employer under present law, the PBGC
is to pay the bond or escrow to the plan if,
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the President shall, notwithstanding paragraph 
(1) of section 6(b) of the Sudan Peace Act (50 
U.S.C. 1701 note), implement the measures set 
forth in subparagraphs (A) through (D) of para-
graph (2) of such section. 

(b) BLOCKING OF AssETs.—Beginning on the 
date that is 30 days after the date of enactment 
of this Act, the President shall, consistent with 
the authorities granted in the International 
Emergency Economic Powers Act (50 U.S.C. 1701 
et seq.), block the assets of appropriate senior 
officials of the Government of Sudan. 

(c) WAIVER.—The President may waive the 
application of subsection (a) or (b) if the Presi-
dent determines and certifies to the appropriate 
congressional committees that such a waiver is 
in the national interest of the United States. 

(d) CONTINUATION OF RESTRICTIONS.—Restric-
tions against the Government of Sudan that 
were imposed pursuant to title III and sections 
508, 512, and 527 of the Foreign Operations, Ex-
port Financing, and Related Programs Act, 2004 
(division D of Public Law 108-199; 118 Stat. 143), 
or any other similar provision of law, shall re-
main in effect against the Government of Sudan 
and may not be lifted pursuant to such provi-
sions of law unless the President transmits a 
certification to the appropriate congressional 
committees in accordance with paragraph (2) of 
section 12(a) of the Sudan Peace Act (as added 
by section 5(a)(1) of this Act). 

(e) DETERMINATION.—Notwithstanding sub-
section (a) of this section, the President shall 
continue to transmit the determination required 
under section 6(b)(1)(A) of the Sudan Peace Act 
(50 U.S.C. 1701 note). 
SEC. 7. ADDITIONAL AUTHORITIES. 

Notwithstanding any other provision of law, 
the President is authorized to provide assist-
ance, other than military assistance, to areas 
that were outside of the control of the Govern-
ment of Sudan on April 8, 2004, including to 
provide assistance for emergency relief, develop-
ment and governance, or to implement any pro-
gram in support of any viable peace agreement 
at the local, regional, or national level in 
Sudan. 
SEC. 8. TECHNICAL CORRECTION. 

Section 12 of the International Organizations 
Immunities Act (22 U.S.C. 288f-2) is amended by 
striking "Organization of African Unity" and 
inserting "African Union". 

Mr. BURNS. I ask unanimous consent 
that the Senate concur in the House 
amendment, the motion to reconsider 
be laid upon the table, and any state-
ments relating to this bill be printed in 
the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMEMORATING THE TERCENTE-
NARY OF THE BIRTH OF BEN-
JAMIN FRANKLIN 
Mr. BURNS. Mr. President, I ask 

unanimous consent that the Senate 
proceed to the immediate consider-
ation of H.R. 3204, which is at the desk. 

The PRESIDING OFFICER. The 
clerk will report the bill by title. 

The legislative clerk read as follows: 
A bill (H.R. 3204) to require the Secretary 

of the Treasury to mint coins in commemo-
ration of the tercentenary of the birth of 
Benjamin Franklin, and for other purposes. 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. BURNS. Mr. President, I ask 
unanimous consent that the bill be 
read three times, passed, and the mo-
tion to reconsider be laid upon the 
table, with no intervening action or de- 

bate, and that any statements related 
to this bill be printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The bill (H.R. 3204) was read the third 
time and passed. 

TO HONOR AND THANK ROBERT 
RAY HOWE 

Mr. BURNS. Mr. President, I ask 
unanimous consent that the Senate 
proceed to the immediate consider-
ation of S. Res. 484, which was sub-
mitted earlier today. 

The PRESIDING OFFICER. The 
clerk will report the resolution by 
title. 

The legislative clerk read as follows: 
A resolution (S. Res. 484) to honor and 

thank Robert Ray Howe. 

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. BURNS. Mr. President, I ask 
unanimous consent that the resolution 
be agreed to, the motion to reconsider 
be laid upon the table, and that any 
statements relating to this matter be 
printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The resolution (S. Res. 484) was 
agreed to, as follows: 

S. RES. 484 
Whereas Assistant Chief Robert Ray Howe, 

a native of the State of Wyoming, was ap-
pointed as a United States Capitol Police 
Private on March 4, 1971; 

Whereas Assistant Chief Howe, throughout 
his career, has distinguished himself through 
countless commendations and recognition 
for professionalism and extraordinary serv-
ice for the United States Capitol Police; 

Whereas Assistant Chief Howe, through ex-
traordinary efforts and dedication during his 
outstanding career of over thirty (30) years, 
rose from the rank of private to the position 
of Assistant Chief of Police, the second in 
command of the United States Capitol Po-
lice; 

Resolved, That the Senate hereby honors 
and thanks Robert Ray Howe and his family 
for a lifelong professional commitment of 
service to the United States Capitol Police 
and the United States Congress. 

TREATING CERTAIN ARRANGE-
MENTS MAINTAINED BY THE 
YMCA RETIREMENT FUND AS 
CHURCH PLANS FOR THE PUR-
POSES OF CERTAIN PROVISIONS 
OF THE INTERNAL REVENUE 
CODE OF 1986 
Mr. BURNS. Mr. President, I ask 

unanimous consent that the Senate 
proceed to the immediate consider-
ation of H.R. 5365, which is at the desk. 

The PRESIDING OFFICER. The 
clerk will report the bill by title. 

The legislative clerk read as follows: 
A bill (H.R. 5365) to treat certain arrange-

ments maintained by the YMCA Retirement 
Fund as church plans for the purposes of cer-
tain provisions of the Internal Revenue Code 
of 1986, and for other purposes. 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. BUNNING. Mr. President, I sup-
port H.R. 5365, a bill designed to ensure  

that the thousands of pension plan par-
ticipants and retirees for the YMCA 
continue to be able to count on their 
benefits, ensuring the pension plan 
may continue to operate as it has for 
over 80 years. The Senate passed my 
bill, S. 2589, by unanimous consent on 
July 14 of this year, and I am pleased 
that the House has recently passed 
H.R. 5365, which closely follows the di-
rection of the Senate legislation. I 
worked together with fellow Senators, 
including Senator GRAHAM of Florida, 
to move this process toward today's 
hopeful conclusion. I want to stress 
that this effort has been a very bipar-
tisan effort, in both the House and Sen-
ate, to produce a consensus solution 
and legislation. 

I also thank Finance Committee 
Chairman GRASSLEY and Ranking 
Member BAUCUS for their assistance in 
bringing this bill to the floor today. 

This is a bill about protecting the re-
tirement security for thousands of 
YMCA employees and retirees. I have 
heard from Kentucky YMCA leaders 
and employees—leaders such as R. Ste-
phen Tarver of YMCA of Greater Louis-
ville, Dean Ehrenheim of the 
Owensboro YMCA, and Kenneth 
Barnes, who runs the Chestnut Street 
YMCA in Louisville, and countless 
YMCA employees—about the impor-
tance of protecting retirement secu-
rity. This legislation addresses a con-
cern about the technical status of the 
YMCA pension plan as a church plan, a 
type of pension plan offered by church-
es or associations of churches. This leg-
islation will ensures that the YMCA 
pension plan will be able to provide a 
secure retirement to the more than 
80,000 plan participants. 

I also thank the Treasury Depart-
ment and IRS for their patience while 
the Congress worked through finding a 
solution to ensure the YMCA pension 
plan could continue to offer the bene-
fits to its participants and retirees. 

As I have stated, the YMCA pension 
plan is a very significant part of each 
YMCA employee's compensation pack-
age, most of whom are modestly paid. I 
have heard from many of the Kentucky 
YMCAs, and their employees, about the 
importance of this pension plan to 
their future. In Kentucky alone, there 
are 19 YMCAs with over 485,000 mem-
bers, and 918 pension plan participants, 
retirees or past employees who have 
vested benefits. Today's legislation is 
vitally important to the each and 
every plan participant in Kentucky and 
their families, and more than 80,000 
participants and retirees in the YMCA 
pension plan, offering them financial 
and retirement security for their long 
service on behalf of our Nation's 
YMCA. 

In closing, I encourage all of my col-
leagues to support this bill, and I am 
pleased that we are moving forward 
with this legislation today and look 
forward to its enactment soon. 

Mr. BURNS. Mr. President, I ask 
unanimous consent that the bill be 
read a third time and passed, the mo-
tion to reconsider be laid upon the 
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table, and that any statements relating 
to the bill be printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The bill (H.R. 5365) was read the third 
time and passed. 

PEARL HARBOR DAY 
Mr. BURNS. Mr. President, where 

were you on December 7, 1941? There 
are some of us who can remember that 
day. I was around 6 or 7 years old. I re-
member being on that small farm 
where I was raised. We were doing the 
evening chores when my mother—we 
did not have electricity in those days 
so you had a battery-operated radio 
and you did not turn on the radio until 
the evening. But mom had turned on 
the radio and the newscast was that 
Japan had attacked the United States 
at Pearl Harbor. When she told dad 
about that—I remember dad had two 
feed buckets in his hands—he said: 
"Where in the world is Pearl Harbor?" 
We did not even know where it was. 

At 6 o'clock in the morning, Pearl 
Harbor time, 183 Japanese aircraft were 
launched from six major fleet carriers 
and flew toward Oahu. At 7:02 a.m. 
Honolulu time, the Japanese aircraft 
were spotted on their approach to 
Oahu, and they were mistaken for a 
flight of B-17 Flying Fortresses on an 
approach to the islands. At 7:15 a.m., a 
second wave of 167 Japanese planes de-
parted the fleet carriers for Pearl Har-
bor. At 7:55 a.m., the attack on Pearl 
Harbor began, with the first Japanese 
dive-bomber appearing over Pearl Har-
bor. It was followed by a first wave of 
nearly 200 aircraft, including torpedo 
planes, bombers, and fighters. 

The ships in our fleet were sitting 
ducks, all gathered up in one place. 
The anchored ships in the harbor made 
perfect targets for those bombers, and 
since it was Sunday morning—a time 
chosen by the Japanese for maximum 
surprise—they were not fully manned. 
In fact, back in those days in the Navy, 
half of the crew on the ships was on lib-
erty. 

Most of the damage to the battle-
ships was inflicted in the first 30 min-
utes of the assault. The Arizona, which 
still lies in state, so to speak, at that 
harbor, sank. The Oklahoma was cap-
sized. The California, Nevada, and West 
Virginia sank in shallow water. In all, 
more than 180 aircraft were destroyed. 
U.S. military casualties totaled about 
3,400. 

That was a fateful day in 1941. Tied 
up to the Arizona was a ship, the USS 
Vestal. A good friend of mine, a member 
of our church, and his two brothers 
were on that ship. It was a repair ship. 
They were working on the Arizona. He 
said he remembers that day like it was 
yesterday. Glenn Sahlgren is gone now. 
I spent many hours on the Big Horn 
River fishing with him. I told him: 
When they find our bones one of these 
days, they will be down here on this 
river with a fly pole in our hand. He 
said: CoNRAD, every day since Decem- 

ber 8, 1941, has been a bonus to me. He 
and his two brothers were raised in 
Saco, MT. All three of them were in 
the Navy and on that ship, and it too 
sank. All three survived that fateful 
morning. 

They were young Americans, hit by 
surprise. Now we are talking about an-
other intelligence bill on the heels of 9/ 
11. There were 3,581 killed, missing, and 
wounded. In my State alone, on the 
USS Arizona, Montana lost seven of its 
finest: Lloyd Daniel, Jerald Dellum, 
Joseph Marling, Earl Morrison, Robert 
Pearson, Harold Scilley, and George 
Smart. 

Of course, that attack launched 
America into World War II where it 
suffered even more losses. Thousands of 
men and women died in World War II, 
but it changed the face of the world 
and gave us the freedoms we enjoy 
today. None of us here earned those; we 
inherited them. What Tom Brokaw 
called "the greatest generation" is a 
true statement. For after that attack, 
this country bound up its wounds and 
didn't look back. We honored those 
who were lost, and we built a better 
peace. 

As this holiday season approaches 
and we gather around friends and fam-
ily, it is important that we count our 
blessings. Most of those blessings were 
inherited and not earned. We remember 
those who went before us. We turn to 
this holiday and think about those 
families who are missing someone ei-
ther because a family member died for 
their country or he or she is standing 
tall on foreign soil around the world. 

One characteristic about Americans, 
we have always thought about the next 
generation. Those who answered the 
call in 1941 knew full well it was worth 
the sacrifice so that their families, 
their children and grandchildren, 
would never be vulnerable to anything 
like that again. We are witnessing to-
day's greatest generation also. They 
understand the risk and the mission, 
but they also understand their families 
and what this great country stands 
for—we tend to forget that every now 
and again—because they, too, think it 
is worth the sacrifice so their children 
and grandchildren will not live under 
the pall of terrorism, perpetrated on 
the world from the shadows by faceless 
people. Today we have brave military 
men and women again, just as those 
who have gone before them, standing 
on alert, securing our freedoms, guard-
ing the innocent abroad. I salute their 
bravery and their sacrifice, and I ask 
my colleagues to do the same. 

This December 7 is a reminder of 
where we have been, how we reacted, 
what we have done, and the challenges 
to be faced in the future by young folks 
who are willing to pay the price. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. INHOFE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. BEN-
NETT). Without objection, it is so or-
dered. 

TRIBUTE TO LES BROWNLEE 
Mr. INHOFE. Mr. President, I wish to 

take a few minutes to speak about a 
truly remarkable American who, after 
serving his country with remarkable 
competence and quiet excellence, has 
moved on with little fanfare. 

I am talking about Les Brownlee, a 
man we worked with very closely for a 
long period of time. So often you learn 
to love these people when you work 
with them over the years, and then 
they move on and you prepare to miss 
them, as we will. 

Les Brownlee would probably not 
want me to talk about him. He nor-
mally avoids that type of thing. He 
shunned public recognition for his 
achievements, while compiling a stel-
lar record of support and leadership for 
the men and women of the U.S. Army. 

Mr. Brownlee was a highly decorated 
Vietnam veteran and executive officer 
to Army Under Secretary James Am-
brose when he retired as a colonel in 
the U.S. Army in 1984. The experience 
he gained during his time in uniform 
made him an attractive candidate to 
advise my colleague from Virginia, 
Senator WARNER. 

Mr. Brownlee served on Senator WAR-
NER'S staff for several years before join-
ing the Senate Armed Services Com-
mittee as a professional staff member, 
where I worked with him for 7 years. 
From 1994, when I first came from the 
House to the Senate, until 2001, when 
he accepted a job as Under Secretary of 
the Army, Mr. Brownlee proved his ex-
pertise again and again while deflect-
ing the accolades he deserved. 

It is hard to conceive of a more tu-
multuous time for an acting Secretary 
of the Army to hold that position. 
From the events of 9/11, which helped 
convince Mr. Brownlee to take the 
Under Secretary position, to the cam-
paigns of Afghanistan and Iraq, to the 
myriad challenges faced by the Army 
today, these times are like no other. In 
the face of these daunting events, Mr. 
Brownlee provided incredibly strong 
leadership from the top without losing 
touch with the personal integrity that 
characterizes the finest members of the 
Army he oversaw. Moreover, while exe-
cuting the high-level concerns of his 
office, he also worked to ensure that 
the pressing needs of individual sol-
diers were met. He reflected on the old 
days, and he knew he had the instinct 
as to what those needs were. I am 
thinking particularly of the need for 
more and better body armor for our 
troops. 

My only disappointment now is that 
Mr. Brownlee is moving on. It is clear 
his successors will have big shoes to 
fill, and the trajectory that Mr. 
Brownlee set for the service and coordi-
nation with the Secretary of Defense 
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the 7-11 Store profit sharing plan which owned multipurpose buildings in 40 states.
The conference committee action inadvertantly required all existing small company
profit sharing plans to divest themselves of their employer real property within ten
years and has prevented and new plan from beginning to invest in employer real
property by acquiring a single piece of property.

Since the passage of ERISA, real estate investments have provided a higher
return with less risk than almost all forms of equity investment. The ability of
employees to take pride in the land or building owned by their profit sharing plan
will be restored by the passage of S. 1958. The safeguards which have been required
in the several exemption approvals of the Department of Labor are provided for in
the bill. Each proposed employer real property investment will have to be very
carefully reviewed to meet the investment safeguards of the bill.

It deserves your favorable consideration.
Respectfully submitted.

Senator MATSUNAGA. Our last panel of witnesses consists of the
following: Dr. Darold Morgan, president, Annuity Board of the
Southern Baptist Convention; Dr. Charles Cowsert, executive secre
tary, Board of Annuities and Relief, Presbyterian Church in the
United States; Rev. Gordon Smith, treasurer, the Ministers and
Missionaries, Benefit Board of the American Baptist Church; Mr.
Leo Landes, representative, Joint Retirement Board of the United
Synagogue of America; Dr. John Ordway, executive vice president,
United Church of Christ Pensions Board; and Mr. Gary Nash,
secretary, Church Alliance for Clarification of ERISA.

Senator Talmadge, the sponsor of S. 1090, 1091, and 1092 is not
able to be here this afternoon because of a conflict in his schedule.
He has asked me, however, to express his strong support for these
bills and his appreciation to the representatives of the church
groups today for your participation in this hearing.

Senator Talmadge has requested that I submit his statement in
support of his bills for the record.

Without objection, Senator Talmadge's statement will appear in
the record.

[The statement of Senator Talmadge follows. Oral testimony con
tinues on p. 374.]

STATEMENT OF HON. HERMAN E. TALMADGE, U.S. SENATOR

Mr. Chairman, I am pleased that your Subcommittee has scheduled this hearing
on my bills, S. 1090, S. 1091, and S. 1092.

I strongly support this legislation, and I am hopeful that the Finance Committee
and the Senate will act favorably on these measures in the near future. I am
delighted that representatives of the Church Alliance for Clarification of ERISA
have this opportunity to present their views in support of S. 1090, S. 1091, and S.
1092 to this Subcommittee. I would like to thank Dr. Darold Morgan, President of
the Annuity Board of the Southern Baptist Convention, Dr. Charles Cowsert, Execu
tive Secretary of the Board of Annuities and Relief, Presbyterian Church in the
United States, Reverend Gordon Smith, Treasurer, The Ministers and Missionaries
Benefit Board of the American Baptist Churches, Mr. Leo Landes, Representative of
the Joint Retirement Board of United Synagogue of America, Dr. John Ordway,
Executive Vice President, United Church of Christ Pensions Board, Mr. Gary Nash,
Secretary of the Church Alliance for Clarification of ERISA, Mr. Dick Kelly, United
States Catholic Conference, Mr. Walter Donnelly, Treasurer of the Church Pension
Fund of the Episcopal Church, Mr. John McCracken, Counsel, The Church Pension
Fund of the Episcopal Church, Mr. Pat Persons, Counsel to the Ministers and
Missionaries Benefit Board of the American Baptist Churches, and Dr. Charles V.
Bergstrom, Executive Director, Office for Governmental Affairs, Luthern Council in
the U.S.A. for participating in these hearings.

The Church Alliance for Clarification of ERISA consists of the chief executive
officers of the pension programs of nearly all of our large church denominations,
Protestant, Jewish, and Catholic, some twenty-seven in number. A list of these
churches is attached. The Church Alliance was formed because of the growing
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concern of the churches as to the effect of certain provisions of the Employee
Retirement Income Security Act of 1974 on their pension and welfare benefit
programs. These bills, S. 1090, 1091, and 1092 were introduced by my colleagues,
Senators Bentsen and Boren, and myself to respond to those concerns. Identical bills
have been introduced in the House of Representatives by Congressmen Conable and
Gorman. A number of the members of both Houses have indicated that they support
our bills and would like to be identified as cosponsors.

The plans of our churches were among the first in this country to provide
retirement and welfare benefits for employees. Several of these plans date back to
the 1700's. The retirement plans of the Church Alliance have been in existence in
their present form on an average of at least forty years. Most provide retirement
benefits in the form of fully-vested and fully-funded annuities. They are profession
ally managed and have been operated responsibly, and have provided benefits to the
ministers and lay employees of the churches, including the agencies carrying out
their religious missions, for a long period of time.

In drafting the Employee Retirement Income Security Act of 1974, which is called
ERISA, Congress recognized that there were serious Constitutional objections to
subjecting the churches, through their plans, to the examination of books and
records and possible levy on church property to satisfy plan liabilities. As a conse
quence, "church plans" were excluded from the purview of ERISA. However, the
exclusionary language was drafted in terms of hierarchical churches and did not
give consideration to the special problems of religious organizations that are operat
ed on a congregational basis. Equally important, at the last moment in the drafting
process, it was decided that the church plan exemption would not apply if church
agencies were retained in church plans. A transitional rule does permit church
plans in existence at the time of ERISA to cover church agencies until December 31,

1982. Finally, ERISA extended to certain exempt organizations, but not to churches
or their agencies, relief from the limitations on contributions to Section 403(b)
annuity programs.

S. 1090 and 1091 are companion bills dealing with the definition of church plan in
Title I of ERISA and the Internal Revenue Code, respectively. These would clarify
the definition of church plan and permit such a plan to cover agencies carrying out
the religious missions of the church. S. 1092 is a revenue bill which would extend to

our churches and agencies the special relief provisions now applicable to education
al organizations, hospitals, and home health service agencies for contributions to
Section 403(b) annuity programs, which are widely utilized in church plans.

A church plan is presently defined as a plan established and maintained for its
employees by a church or by a convention or association of churches.' The definition
further provides that until December 31, 1982, the plan may cover the employees of
a church agency, but not after that date if it is to be considered a church plan. Even
where this transitional rule applies, a church plan has been precluded from includ
ing the employees of agencies if the plan was not maintained for those agencies on
January 1, 1974.

The churches of this country are faced with the dilemma of subjecting their
pension and welfare benefit plans to the provisions of ERISA if they wish to retain
their agencies in these plans after 1982. It is unreasonable of us to expect a church
to waive its Constitutional privileges by continuing to cover agency employees after
that date. Therefore, by 1983 the churches must choose between two alternatives.
They may establish a separate plan meeting ERISA standards for the employees of
their agencies, or they may abandon the coverage of agency employees. Either
choice will be a costly and painful experience. It is impossible at this time to predict
what alternative the churches will choose, but the costs of undoing years of experi
ence and establishing and maintaining two separate plans may be too much for the
churches and agencies to bear. In this case, agencies whose employees are now
covered by the church plan will be forced to abandon their retirement and welfare
programs or, in the alternative, seek coverage from non-church sources, which may
prove to be too expensive or too burdensome to undertake, particualrly in the case

of small agencies. To those of us who are sponsoring these bills, this result seems

unfair and inconsistent with the principles of ERISA which were to foster retire
ment and welfare benefit coverage.

Church agencies are such eleemosynary institutions as schools, colleges, missions,
convents, hospitals, orphanges, summer camps, drug abuse centers, inner city agen

cies, nursing and retirement homes, and day care centers. They are considered by

the churches as one means by which they fulfill their missions. They are also

considered as part of the churches. Many are very small and rely on contributions
to meet operating expenses. If they are forced out of church plans in 1983, they may

' Section (3X33), Title I, ERISA; Section 414(e), IRC.
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be unable to incur the increased costs of providing alternatives. Many, we fear, will
cease to provide retirement and welfare benefit coverage. The Comptroller General
and The Pension Benefit Guaranty Corporation have studied the impact of ERISA
on small retirement plans. These studies indicate that a significant number of small
plans have terminated since 1974. Of these, a large number have cited ERISA as a
major factor. My colleagues and I do not want ERISA to be the cause of the
termination of retirement and welfare benefit programs for church agencies.

S. 1090 and 1091 will permit a church plan to continue to provide retirement and
welfare benefits for agency employees, including the employees of agencies coming
into existence after January 1, 1974, without sacrificing its church plan exemption.
This concept of one plan for both church and agency employees is critical for a
further reason. It allows ministers and lay employees to move from church to
agency and back without gaps in plan coverage and with coverage by one retire
ment system. These two bills also make a number of technical corrections in the
church plan definition, mainly to take into account the structural differences be
tween our congregational denominations and our hiearchical denominations.

S. 1092 provides the same measure of limited relief to the ministers and lay
employees of our churches, which is already accorded employees of educational
organizations, hospitals, and home health service agencies. A great many church
plans provide retirement benefits in the form of annuity arrangements described in
Section 403(b) of the Internal Revenue Code. These are classified as defined contri
bution plans for purposes of the limitations on contributions found in Section
415(cXl), enacted by ERISA. This limitation is the lesser of $25,000, adjusted by
increases in the cost of living, or 25 percent of an employee's compensation. The 25
percent limitation curbs all but minimal contributions to the plans of poorly paid
employees. Thus, there is virtually no way of making larger than normal or "catch
up" contributions to compensate for those years when contributions were small
because of low salaries. We recognized this problem in 1974 by providing in Section
415(cX4) a series of elections to override the 25 percent limitation under limited
circumstances. However, we extended these elections only to the employees of
educational institutions, hospitals, and home health service agencies.

The starting salary of a minister is only from $5,000 to $10,000 a year. It may
increase to $15,000 or $20,000 at the time of retirement but rarely over that figure.
A typical pension of a minister is only from $2,000 to $3,000 a year. Lay employees
generally receive less than these amounts. Section 415(c)(4) grants employees of
other exempt organizations, who expect to be poorly paid throughout their careers,
the opportunity to have catch-up contributions made to their plans late in their
careers. Then, their children will be educated, and their personal expenses may
decline. They will be in a better position than they were earlier in life to afford
larger plan contributions and to make up for the years when contributions were
necessarily small. Ministers and lay employees need the same elections that the
employees of other institutions have to raise their retirement incomes to an accept
able level.

The Section 415(cXD limitation is out of line with the generous limitations for
defined benefit plans. Under Section 415(b), annual retirement benefits may be as
great as the lesser of $75,000, adjusted by increases in the cost of living, or 100

percent of the employee's average compensation for his high three years. We also
provided in 1974 that these limitations need not be considered if the annual benefit
does not exceed $10,000, which is also indexed by cost of living increases.

S. 1092 would extend the elections of Section 415(c)(4) to our ministers and lay
employees. It also provides that the elections need not be considered if a contribu
tion does not exceed $10,000. This $10,000 amount is indexed, as are several other
figures in Section 415, and is comparable to the $10,000 amount for defined benefit
plans. These limitations are all subject to the limitation of the exclusion allowance
in Section 403(bX2).

S. 1092 also makes an amendment to the exclusion allowance formula in Section
403(bX2). One factor in computing the exclusion allowance is an employee's years of
service with his present employer. Many ministers and lay employees change jobs
within their denominations quite frequently. Since only service with the present
employer is considered in computing the exclusion allowance and since most em
ployees in congregational churches are technically employees of their immediate
employer and not the church itself, frequent changes of position penalize the em
ployee by diminishing the exclusion allowance. S. 1092 would amend Section
403(bX2) so that all years of service by a minister or lay employee for employers
within the denomination would be considered as years of service for one employer.
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EXECUTIVE SESSION 

THURSDAY, JUNE 12, 198Q 

: 

United S lates Senate, 

Committe on Finance, 

Washington, D. C. 

The committee convened at 10:05 a.m., in RQOM 2221, Dirksen 

Senate Office Building, the Hon. Herman Talmadge presiding. 

Present: Senators Talmadge, Nelson, BentSen, Moynihan, 

Matsunaga, Baucus, Boren, Bradley, Dole Packwood, Heinz, Chafee, 

and Durenberger. 

Senator Talmadge. The committee will please come to order. 

We have two back-to-back votes in the Senate at 12:00. That 

means for' all practical purposes we will have to try to finish 

this bill by 12:00. I would suggest that we follow the procedure 

of letting the staff proceed as they did on Tuesday, with the 

staff recommendations, and then vote on them, and then vote on 

any amendments that may be offered by members of the committee. 

is that agreeable? 

Senator Packwood. Mr. Chairman, that is agreeable if we can 

finish this by 12:00. I am going to Oregon this afternoon for 

some hearings on the damage to. the Columbia River because of the 

Mt. St. Helens, eruption. If there is a possibility. If we get 

to about eleven o'clock and it appears We might not make it, I 

Al nrPqrw PFPCIPTINICZ r-nma) A mv imr" 
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over a private transit system, in the State of New Jersey, )ld. 
1 

the state will not accept the responsibility for the unfunded 

pension payments. The private co4poration that is selling it,  

.says that they. Will. I just want to nail down that when the, 

state takes over the stock: of the: company and the private 

company says they will continue to assume the liability for the 

unfunded pension, payments, that when they make those payments 

they will be able to get that tax deduction:. 

Senator 1Sentsen. 1,1t. Chairman, that certainly appears to 

be equitable. 

Senator Talmadge. Any objection?- Without objection it is 

agreed to. Now, Senator Packwood I believe had something. 

Senatbr Packwood. My amendment relates to Senator 

Durenberger's presentation, and.I will wait until he comes back. 

Senator Talmadge. Al],.right. Now 

state it very briefly. this is cosponsored by Senator Bentsen 

and Boren, working closely with representatives of 27 major 

church denominations from across the nation. I introduced this 

1090 and its companion tax bill, S. 1091, to protect the 

viability of church retirement- plans. 

The problem that church plans face is one Of.  definition. 

Under current law, both BRISA and the Internal Revenue Code;  

define such planS to include not only church plans covering 

Church employees but also plans covering employees of church-

affiliated organizations. 

I have one. I will 
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For example, the church plan might cover the employees 

of a church-related hospital, university or retirement home. As 

you might expect, this is a common, practice of many churches 

throughout the United States. However, unless we act to 

preserve the longstanding definition, of 

as it currently reads will phase out. this definition beginning 

in 1983. 

S., 1090 and S. 1091 make the amendments necessary to 

Continue the current church plan definition, The .definition 

would also be expanded to include church plans which rather than 

being maintained directly by a church Are instead maintained by 

a pension board Maintained by a church. 

In addition, the definition of the term "employee of a 

church" would be expanded to include a church. minister in the 

. exercise of his or her Ministry regardless of the source of 

compensation, as well as certain former 

The bills would also create a notice and correction proce-

dure for the amendment Of a church plan. 

Senator Dole. 

Senator Dole. I just want to say as a cosponsor support 

everything you. said. 

Senator Talmadge. Any objection? Mr. Halperin of the 

Treasury Department. 

Mr. Halperin. Mr. Chailman, we have objected to certain 

provisions of that bill, and let me just point out, what we see• 

ALDERSON. REPORTING COMPANY. INC. 
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as the most serious concern. 

What that bill would permit, it would exclude church 

agencies from the protection of BRISA, and that would mean that 

if somebody works for a hospital or a school that happens to be 

affiliated with a church it would be permissible for that plan 

to provide no retirement benefits unless they work until age 65, 

for example. 

So it could deny benefits for people who might have 20 or 

30 or even more years of service with the school or the hospital, 

Now maybe,  they don.`t want to go that far, and we have had 

conversations with these people for a number of years and we hav( 

always offered to talk about each partiulat provision of 

'ERISA and find out which. of them create 

it certainly would be reasonable to modify some of them to deal 

with the particular problems of churches. But to say that the 

vesting- provisions, the eligibility provisions do not apply 

across the board so that we can return to the situation where 

long-service employees get no pensions seems to us to be 

objectionable, Mr. Chairman. 

Senator Talmadge. 	I think we have got a question of 

separation of church and state here, number one, gentlemen, and, 

number two, I don't believe we ought to get a row with every 

religious faith in the country —7 Jewish, Catholic, Protestant, 

and otherwise. 

All in favor please say "aye." 
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to chorus of "ayes.") 

Opposed, "no." 

(No response.).  

The "ayes" have it, and the amendment is agreed to. 

Senator Dole. Mr, ChaLuilan? 

Senator Talmadge. Senator Dole, 

Senator Dole. I was going to propose, I don't see it in the 

staff recommendations, and that would b7 a sunset date on this 

legislation of June 30, 1983. I think What we are looking about 

we talked about sunset legislation in the general sense. I am 

not certain this legislation will answer all the concerns we. 

have, It will force Congress to take another look at it, give 

us time to see:how it works, and give us time to make any 

necessary changes. Z might add that l9 

year. 

We want to make certain that. we provide income security 

to employees, but 	employers cannot urvive, then we axe gain,  

to. have a question of PBGC paying substantial benefits. This 

may require very high premiums or could 

stances lead to going to the general revenues for funding. 

I. haven't discussed this amendment with the staff or with. 

PBGC, but I think.  what we need to -- 

SenatOr Talmadge. What date in 1983 66- you sUggest, $en:at 

Dole? 

Senator Dole. JUne 30. 

3 is a nonpolitical 

even in some circum,- 
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