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Marjory: Hello and welcome to the Home Grown Food Summit. This is Marjory Wildcraft. This 

presentation is for those people who were thinking that they would like to take their 
backyard food production to the next step and possibly start a small commercial 
operation whether it's eggs or produce or maybe a little cottage food or industry type 
thing using your own kitchen to bake pies or make preserves. I've brought on for you a 
friend of mine, I've known Judith for about 10 years. She's an attorney, an activist and a 
sustainable farmer. After earning her BS from Stanford University and her JD from the 
University of Texas and Austin, Judith clerked for a federal appeals court for a while and 
then she went on to a private law practice. 
 

 Now, during that time, she became a passionate advocate of sustainable agriculture and 
she and her husband established their own livestock farm. Judith really lives his lifestyle 
and so she knows your pain and after seeing how the government regulations benefit 
industrial agriculture at the expense of family farms, she founded the Farm and Ranch 
Freedom Alliance to promote common sense policies for local diversified agricultural 
systems. She's just been a tireless activist for us and we have to admit that as small 
producers, we really are at a huge disadvantage to the really big agribusiness that can 
afford the higher massive teams of attorneys. Quite frankly, they do have a total death 
grip on the US government and the legal system. 
 

 Having Judith at Farm and Ranch Freedom Alliance and other organizations is a huge 
asset for us as individuals, and farmers and backyard producers. Judith is actually really 
quite famous. She has been profiled in The Texas Observer and Edible Austin and she 
appears on the documentary film Farmageddon. That was is a good one, you got to 
watch that one. She's been interviewed on numerous radio shows across the country. 
Judith's website is farmandranchfreedom.org. You can reach that at the button on the 
right. Watch this presentation, it will give you a great overview of the food safety laws 
and then also on the back third of it, the cottage industry laws. Actually, there's a lot of 
exemptions in here and ways to maneuver this to where you really don't have to get too 
involved with files and forms and registration. Watch this presentation, and you'll see 
just what it takes and you might want to figure out how you are going to navigate it. 
 

Judith: Welcome to the presentation on Food Safety and Local Foods. My name is Judith 
McGeary and I am the founder and executive director of the Farm and Ranch Freedom 
Alliance. I'm also an attorney and a small farmer. Food safety is one of the major issues 
in local foods today. The conventional industrial food system and its paradigm have lead 
to a push for regulations that could destroy small scale on sustainable food systems. Just 
a few months ago, the FDA issued new rule that govern everyone from fruit and 
vegetable farmers to value added producers to food hubs. This session will cover the 
exemptions to the FDA rules and help producers to protect themselves from this 
extremely burdensome new regulation. The session will also cover somewhat more 
optimistic side of the issue of food safety and local foods. Mainly, the cottage food laws 
that are now widespread to state level across the country and allow the sale of some 
foods from home kitchen. 
 

 To start with, let's look at simply the issue of food safety and the mainstream food 
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system to understand where this purchase is coming from. The mainstream food system 
is made up of overwhelmingly, a small handful of very large company. When you think 
about level of consolidation, we see it is staggering. In 2012, more than half of the 
money that American spent on groceries went to simply four companies, Walmart, 
Kroger, Target and Safeway. Similarly, the top four companies in each segment controls 
an average of more than 63% of the sales of hundreds of types of groceries. Even 
though when someone walks at the grocery store, they see this incredible variety of 
names. All of that trace is back to a very small number of companies whose legal 
obligation is to maximize the profits of their shareholders and so what they care about 
bottom line is the lowest cost of production because consolidation also means that food 
is heavily commingle. This extended storage times frequently in a very long complicated 
supply and transport chain. 
 

 All of this have all this implications on the economic and equity side but they also have 
implications on food safety. As an example for this in concrete terms, let's look at this 
finished contamination that occurred in 2006. This is one of the first major foodborne 
that almost outbreak to hit headlines all around the country and when they finally got 
their hands around it, what they found is that the contaminated spinach came from a 
relatively small farm. It was 2.8 acres but that was commingled with spinach from many, 
many other farms in a centralized processing facility. This allowed the contamination 
from this fairly small acreage to spread to a very large amounts of food. The spinach was 
then bagged which was a great way for the E.coli to grow and it was shipped nationwide 
under 34 brand names which meant that when the outbreak started, there was no way 
to trace back really what was happening. It took weeks and weeks. Actually, I believe 
maybe perhaps months for them to figure out where the contamination occurred to be 
able to put a stop to it. 
 

 Now, contrast that, this year's local food and product data, now we have to be clear, 
foodborne illness is still a possibility in a local food system. There's no such thing as a 
type of food that somehow immune from causing foodborne illness but the risk are very 
different for multiple reasons. The first one is there are simply different biological 
conditions. When we are dealing with grass-fed ruminants, grass-fed cattle, sheep, 
goats, E.coli 0157 h7 which is a very dangerous pathogen is much less harm than in the 
feed [inaudible 00:06:50] cattle. When you have animals or not when you own your 
animals, when you have produce that's grown in diverse ecosystems, farmers who are 
using compost who are growing a hundred different types of varieties of food and so 
you have lots and lots of active microbiology in their soil, that creates competitive 
exclusion that limits and reduces the risk of pathogens growing. 
 

 You are also dealing with the different economic model. By definition, the fact that it's a 
small scale production means that any problem is going to be relatively small scale. 
Now, that's not a comfort to the person who actually gets sick but from a societal and 
regulatory perspective, it is very different than a threat that can cause illness in 
thousands of people as the mainstream system can do. There's also qualitative different 
in diverse for any individual but when you are dealing with a local business, you have a 
different decision making profit. Yes, they have to take it to the consideration of cost 
and profit. They are business. They're also part of the community. They can't afford to 
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have an outbreak happen and the backlash that they would take. They can't absorb the 
cost of a recall the way a Kroger, former Kraft Food. 
 

 These are different decision making models that needs different decision that is being 
made in different risk who has also inherent transparency and traceability because you 
are dealing with either direct to consumer sales or very short supply chains which 
means that if an outbreak were to happen, if illnesses were to happen, they are very 
easily traced and very quickly stopped. What would make sense? You design legislation 
that takes all of this into account and you try to address the specific problems, the 
source of pathogen, E.coli 0157 and feedlots, antibiotic resistant bacteria which are 
posing an ever increasing threat that are occurring in large part, there was a feeding 
antibiotics to livestock. You placed centralized processing facilities under greater 
scrutiny and greater regulation. You would try to address the lack of transparency and 
create systems that would allow food to be more easily traced and consumers to more 
easily understand what they are buying. You did increase the oversight of imported 
foods. Unfortunately, that's not what is happening. 
 

 What is happening is major new federal food safety regulations. Congress pass the food 
safety modernization act in 2010. This is the largest change in food safety laws in 80 
years and it included a massive increasing power for the Food and Drug Administration, 
the FDA. In general, as a whole, FSMA, the Food and Safety Modernization Act takes a 
one size fits all approach. It simply places all types of food businesses other than meat 
which simply use DA's jurisdiction or pretty much all other types of food businesses 
from produce farmers to food hubs under significant and greater restrictions and 
regulations by FDA. The exception to the one place fits all approach mostly comes due 
to the Tester-Hagan amendment, this was named for Senator Caster who is the primary 
sponsor and Kendrick Hagen who signed on to it. 
 

 It's a provision and we will go into this in more depth of this presentation that 
recognizes that small scale locally produced food is different than the conventional 
system. It's a very important mystery both in terms of what it means for these 
businesses to avoid very expensive regulation and what it means for congress to have 
recognize, simply acknowledge that there is that [sticker 00:10:42]. The little bright spot 
from the Tester-Hagan amendment over all, FSMA is a very difficult and very troubling 
and problematic food safety law. We are seeing more progress especially at the state 
level with the passage of cottage food laws and other local food initiatives and we will 
touch on these after we've covered FSMA. Starting with FSMA, although the law was 
passed by congress in 2010, FDA just issued its major rule in late 2015. 
 

 There are quite few rules but there are three really core substance at once. One governs 
human food facility and it includes current good manufacturing practices plus the 
Hazard Analysis and Risk-Based Preventive Controls or HARPC Requirement. There's a 
similar rule for animal food facility which again has [inaudible 00:11:43] and 
manufacturing processes and the HARPC provisions and then there are requirement 
standards for growing, harvesting, packing and holding a produce for human 
consumption that actually cover how farms are raising fruits, vegetables, nuts, sprouts, 
step by step with things they have to do at every level [inaudible 00:12:05] state. 
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 We'll start with that one, the produce safety rule. It addresses how this farm have raised 

produce. It covers buildings, equipment, employee training, sanitation facilities, the 
irrigation water, both the quality of water that must be used and frequent testing to test 
whether the water meets the standards. It covers manure and compost use, wild life 
intrusion, domestic livestock use and more. It's incredibly detailed, incredibly 
comprehensive and FDA's estimates of what it will cost a small farm to comply if it is not 
otherwise examined. It's $25,000 per year. This isn't a regulatory fee. They are very, I 
was going to say, either minimal or no fees attached. I'm trying to remember if there are 
any fees attach to this rule. The cost are what it initially would cost you to have your 
equipment and your buildings come into compliant, to do this training and keep all of 
the records that go with every step of it. To test the water, that is where the cost come 
from and they are very expensive and this would be ruinous for most small farms. 
Fortunately, there are exemption. 
 

 First of all is the natural [inaudible 00:13:28] obviously for anyone who is raising food for 
themselves is if you are raising food for yourself, you are exempt. There's a personal use 
exemption. You are not selling food, you are fine. That doesn't end the story for no 
matter how dedicated of a homestead you are. Also, you are not raising a 100% of the 
food. Your neighbor is certainly aren't raising 100% of their food. Your community isn't 
where you are going to get your seeds, where you are going to get your supplies. The 
food system is interlocked. Personal use exemption is important but it doesn't solve the 
problem. There's also exemption for produce that is rarely consumed raw. 
 

 If you are raising only food that is typically cooked before it is consumed, you are out of 
this rule. This is not up to you. You don't get to say that I think this type of food is 
typically cooked. FDA has a list, you can see it on your screen and this is a 
comprehensive list. If it's not on this list, then under a case determination, it is not rarely 
consumed raw and you are going to be subject to the regulation. I find this was kind of 
interesting, there are things you'd expect here. Dry bean, yeast, sweet potatoes, 
potatoes. I'll think of those things as rarely consumed raw, dill, figs, pecans, peppermint 
are also on that list which confuses me because I eat all of those food raw on a regular 
basis, but this is FDA's determination. That list is what it will go by. If you are a farmer 
and these are the only things you sell, you are out of this as well. 
 

 If you sell $25,000 or less of produce each year, you are out. This exemption, this one is 
specific to produce. You could sell unlimited amounts of meat, grains, eggs, processed 
foods, value added foods but if you only sell $25,000 or less of produce each year, you 
are also exempt. You follow under any of these categories, you are completely exempt. 
You are out of the rule. You can ignore what I am going to say a few minutes in terms of 
applying to you. Then there are partial exemptions. If you are raising produce that will 
be processed with a killed step, so for instance, you are selling green beans to be canned 
or you are doing the canning yourself. You do have to keep records and FDA does have 
the right to come to enforcement to determine that what you're selling is not 
adulterated and not contaminated with things like this that you are exempt again from 
the very detailed requirement of how to raise those green beans. 
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 Then there's the Tester-Hagan exemptions which came out at the Tester-Hagan 
Amendment. It exempts small scale direct marketing producers. What does this mean? 
It means producers that sell less than half a million dollars annually of all food and sell 
more than half of that to individual consumers and/or to restaurants and meat dealers 
within the state within their vicinity and reservation or within 275 miles of their farm. I 
know that's complicated but that's how the negotiations played out of how do we 
define what is the [inaudible 00:16:50] direct marketing farm. Please note, unlike the 
$25,000 exemption which only looked at produce, the half a million dollar trigger limit 
covers all food. If you are selling meat, if you are selling eggs, if you are selling value 
added foods, those were all counted towards the 500,000. Both the half a million dollar 
limit and a $25,000 limit are indexed for inflation from using 2011, they are also based 
on three-year rolling averages. 
 

 For instance, if you sold 490,000 in one year, 495,000 in one year, and 502,000 the next, 
you're still within the exemption. It's a growing average for the previous three years. If 
you fall within this exemption, there are some basic requirement, you have to keep 
records to prove that you fall within this exemption. You have to be able to show when 
someone ask, "Yes, here are my gross sales and here's how I can just confirm that at 
least half of it were to these direct local consumers or local businesses." You also have 
to provide either a label or a sign at the point of sale with the name and physical 
address of the farm. That's for the safety rule. 
 

 For those who aren't exempt, we are going to be developing more materials to talk 
about what you will need to do, I am not going get into that on most of the 
presentation. Then, two rules for facilities. There's human food and there's that produce 
animal food. The facility is a term that was created by the bio-tourism act of 2002. 
Originally, it was just designed as a traceability mechanism so you have to register with 
FDA, it is free registration. We don't have a whole lot of focus on it because FDA did do a 
lot of enforcement and it wasn't a big deal. Fortunately, with FSMA in 2010, facilities 
suddenly discovered that there's a lot more to it. The facility is any establishment, 
structure or structures under one ownership in one general or physical location that 
manufacturers processes, taxed or holds food in human consumption in the United 
States, so who is not a facility becomes the easier question. That's a very broad 
definition. 
 

 People raising and producing food for personal use, your home kitchen is not a facility. If 
you are farm, you are not a facility as that term is defined by FDA. If you are a retail food 
establishment, as that term is defined, you are not a facility. To [raw foods 00:19:33], it's 
confusing because there are so many negatives. If you are a farm or you are a retail food 
establishment, you are not a facility and you are not subject to these rules for good 
manufacturing practices or the hazard analysis, HARPC position. 
 

 Keep in mind if you are a farm, you might be subject to the produce safety rule and 
there will be people and businesses and farms that actually are subject to go. Farms as 
defined by FDA are not facilities but when they talk about farm, they talk about this very 
narrow idea of a farm. It's an operation under one management in one general physical 
location devoted to the growing of crops, the harvesting of crops, the raising of animals 
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or some combination of these activities. This is a farm that is growing fruits and 
vegetables, is raising livestock, raising chickens or egg. It does not include farms that do 
value added production. 
 

 If you are a farm and you raise lots of vegetables and then you take your excess zucchini 
and you make zucchini bread for sale, for sale, not for personal consumption, then yes 
you're a farm and you have to follow the farm rule for how you raise or produce. You're 
also going to be a facility to the extent that you are doing that value added production. 
It is a very narrow definition of farm. There are some things you can do, and still be 
classified as a farm and not a facility. You can dry or dehydrate produce such as making 
raisins. If you start chopping up the produce like making apple slices that are then dried, 
that's different. You can dry or dehydrate produce that doesn't involve any other 
processing. 
 

 You can treat to speed ripening, you can package, you can label. One of the important 
thing is you can pack and hold produce from other farms so people who are running 
things like joint TSAs are still farms even if the produce they are handling is not their 
own. That was actually a point of argument with FDA, it was a significant victory that 
FDA has ultimately agreed. Farms also include a certain location where you do 
harvesting, packing or holding. Let's say you've got a farm, and then you've got a 
separate piece of property with your packing shed where you pack everything up, that's 
still a farm. There's a limit. 
 

 If the majority of the produce that's handled, has that secondary location is raised, is 
grown, harvested or raised by the same farms that also own a majority interest in that 
secondary location. A few examples here, I'm not literally going through all of these but 
basically, you can pause and look for slides and read through them carefully. Basically, 
what boils down to is you can create a farmer owned business that packs and holds 
produce and you are also farm, you are also exempt for this facility rule but if it is not 
farmer owned or even if it is farmer owned but then most of the produce you get are 
from different farmers, then it's a facility and you are going to have to comply with 
these facility rules. Farms are your first major exclusion from being a facility. Retail food 
establishments are your next major exclusion. These are also not facilities. 
 

 These are defined as establishments that sells food products directly to consumers as 
the primary function. This is judged by a straight monetary values test. Do you sell more 
than half of your food products directly to consumers? Consumers in this case does not 
include businesses. We are talking about selling to individual human beings not selling 
to local restaurants or retailers unlike the Tester-Hagan position. If you're retail food 
establishment, you can do many factoring and processing to your heart's content and 
you're still not a facility. Now FDA had in mind when it is drafted this initially places like 
grocery stores and convenient stores, places and/or locations with some things and you 
sell food, anybody also do some handling and processing of it that would ... They make 
fried chicken at the Deli and things like that but they are making it, they sit there and 
they sell. The Tester-Hagan amendment included the provision directing FDA to extend 
the definition of retail food establishment to include people who are selling direct at 
places like farmer's market and TSA's. FDA proposed rules that frankly was not in 
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accordance with the amendment, it does not apply with the amendment language. 
 

 We pointed that out to FDA and we are still waiting on the final rule. If this retail food 
establishment should cover, if they comply with Tester-Hagan, should cover anyone 
who is selling more than half of their food direct to consumers whether it is on their 
farm, whether it is from a store front or whether it is from a place like a farmer's market 
or some sort of cooperative arrangement with a joint TSA. We will have to see what FDA 
ultimately does. If you are a farm or a retail food establishment, you are not a facility, 
and you are exempt. End of story. You're just out of this thing. 
 

 There are also places that are facilities, they're either not farmed, they are not retail 
food establishments or they've gone beyond to what farms are allowed to do and 
they've gotten pass by these facilities, some of them are still partially either. A facility 
must register with FDA and must follow food manufacturing practices, but they may not 
have to follow the extensive HARPC Requirement that we'll briefly discuss. When we 
talk about top following good manufacturing practices, these are things that most state 
laws, I think all, although someone may be able to prove me wrong but most probably 
all states have adapted into their own statutes and regulatory provision. If you have a 
food manufacturer's license, you run a commercial kitchen in your state, and you are 
complying with state law, you're almost certainly are already complying with good 
manufacturing practices that's defined by FDA. 
 

 The people who have to register in [inaudible 00:26:06] manufacturing processes but 
don't have to HARPC including one history of off farm packing and holding of raw 
agricultural commodities that are not fruits and vegetable, I think they should be grain. 
If you are raising grain, you've got a grain storage tower, you're exempt. If you are a 
small business or very small business that only does certain kinds of low risk on farm 
processes, you're also fall into this category. A small businesses under 500 employees or 
you on under 1,000,000 gross annually and FDA has a specific list of what constitutes on 
farm low risk processing and we will have a link to that on our website. 
 

 Then we get to the last exemption which is the qualified facilities or Tester-Hagan 
exemption. If you are a very small business for human food, this is less than $1 million 
annual gross sales, for animal food, it's less than $2.5 million dollars in the annual gross 
sale then you are a facility, you do have to register with FDA but beyond that, it's very 
minimal requirement. You have to submit a statement saying that you satisfy this 
definition and retain the financial records. You don't have to turnover your financial 
records initially, you don't have to pile them. You have to keep them so that if the FDA 
comes to you and say we want confirm that you are in fact a Tester-Hagan qualified 
facility, then you can say, "Okay, here are my records. I'm under a million dollars gross 
sale annually of human food at my state." You have to submit a statement that either 
you've done a simplified food safety plan or the easier one, that you are in compliance 
with state and local food safety law. 
 

 We are submitting a statement and this could be as simple as the commercial kitchen 
license, you have a food manufacturers license, you have a retail food establishment 
license, you have whatever it is from your state or local authorities that you are already 
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complying with their food safety law. You just have to call FDA, "Yes. I am certifying that 
I am complying with these laws." Then, you have to either label the food or press the 
sign with the name and complete address of the facility at the point of sale and that's it. 
If you are not exempt, if you are a facility and you are too big to qualify for Tester-Hagan 
exemption, you have to do a food safety plan prepared by qualified individual. It has to 
have analysis of the hazards, it has to develop preventative controls and identify the 
[inaudible 00:28:56] that you are going to implement to try food [process 00:28:56] 
hazards. 
 

 There's a supply chain program requirement where you have to take certain steps under 
certain condition to address any risk of the food as it comes in these ingredients to you. 
You have to have a plan for what to do if there's a recall, you have to have procedures 
from monitoring the implementation of a preventive controls. Are they actually 
happening? You have to have procedures who are taking corrective actions if something 
goes wrong. You have to have verification procedures to see are these preventive 
controls actually preventing the hazards and contamination? There's a lot of details in all 
of these and these are requirements for both human food and animal food facility. 
Again, going into more detail and that is beyond the scope of this presentation, we will 
have this available from our website. If you want to save for the Tester-Hagan 
exemption, FDA can withdraw the exemption on a case by case basis. 
 

 They can't say, "We're going to subject all raw milk producers to the HARPC rule, to the 
facility's rule." They can say, "Joe Smith, we are going to withdraw your exemption 
under two circumstances. Either there's an active investigation of a foodborne illness 
outbreak that is directly linked to the qualified facility or farm or the FDA determines 
that's necessary to protect the public health and prevent or mitigate foodborne illness 
outbreak based on conditions or conduct associated with the qualified facility or farm 
that are materials to the safety of the food manufacturing process act or health care. 
 

 As you can tell from that language, it's fairly broad, there are unfortunately very poor 
procedural protections of the saving grace, so it is a case by case basis situation. FDA will 
have to address each individual farm. They are not well funded, they do not have 
enough inspectors for this program. I don't expect to see there are many withdrawals 
occurring but it is out there as a [inaudible 00:31:06]. As I've said a couple of times, we 
are going to have more information on our website and we already do. The website, we 
have a page dedicated to FSMA implementation, farmandranchfreedom.org/fsma. We 
already upload charts up there to help you walkthrough these exemptions, step by step 
and figure out do these rules apply to you and we're currently developing guidance to 
help those producers who are subject to the rules and we will have that posted. 
 

 That's the rather daunting news at the federal level. As there's better news at the state 
level, it is where the local food movement is making fairly significant progress. It's 
making progress on multiple fronts. There are raw milk laws that are being expanded, 
raw milk taxes is being expanded. There are provisions addressing farmer's market. 
There are provisions addressing property taxes, different laws all over the country are 
getting passed that the state and local level should try to address what I call scale 
sensitive regulation. The recognition that low small skill producers making food, raising 
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food at the local level shouldn't be handled the same way as the mega corporations. It's 
different. One of the most common areas of progress, one of the most widespread 
areas is with cottage food laws. These allow the sale of food produced in home kitchen. 
[CARPA 00:32:40] did a survey of these laws at the very end of 2014 and found 43 states 
with cottage foods statutes of varying types. There's only handful of things that don't 
have cottage food laws in their books. 
 

 An interesting thing is I provided Hawaii, Idaho, Iowa, Kansas, New Jersey, North 
Carolina, North Dakota and Pennsylvania where the only states that we couldn't find a 
cottage food statute. Now, some of those even have regulatory program. North Dakota 
has a program and department manages even though there's not a specific statutory 
provision for cottage food. Linking the two parts of this presentation if you are 
wondering like, "Okay. Great. I can produce food on my home kitchen but am I subject 
for this FDA new regulations?" Keep in mind the retail food establishment exemption for 
the FDA regulations where more than half of the food is sold directly to individual 
consumers, you are exempt as a retail food establishment and almost by definition the 
way these cottage food laws are written, cottage food producers in almost every state 
will meet that task. 
 

 In general, the FDA, new facility regulation is simply more applied. The key provisions to 
what we have for cottage food laws are that they are allow food that are produced in 
home kitchens to be offered for sale. A somewhat mind boggling concept of that was 
illegal in most states and in fact it was pretty much illegal all over the country for quite a 
while to make a pie in your kitchen and sell it to your neighbor but it was, that's 
important to be punished in food laws. They have reversed that hardly insane level of 
regulation. These foods cover non-potentially hazardous food, NPH or some subset of 
them. 
 

 Non-potentially hazardous foods are those with a low water activity and low PH level 
that inhibit the growth of dangerous microorganisms but the insert of simple common 
terms, they're foods that you normally don't bother keeping in the fridge, they're shelf-
stable. However, not all shelf-stable foods are non-potentially hazardous. Let's think 
about this, non-potentially hazardous foods are shelf-stable. If something needs 
refrigeration, I can tell you it's not non-potentially hazardous. However, just because 
something is shelf-stable doesn't make it non-potentially hazardous. Meat, jerky, is not 
considered a non-potentially hazardous food. Canned vegetables, so canned tomatoes 
and salsa are not non-potentially hazardous food. High acid jams are, so that's different. 
You have to look carefully at whether something truly is a non-potentially hazardous 
food. You can't just assume that is a shelf-stable that you are qualified. You do have to 
consider more precautions and few examples if there is a list. Some statutes, some of 
these statutes say, "You can cook non-potentially hazardous foods in your kitchen and 
sell them." 
 

 Others say, "You can cook certain, you can produce certain of these food." Some of 
them use listed ... For example, blah, blah, blah but you can also produce anything else 
that is non-potentially hazardous and in some state, that list is comprehensive. If it is 
not on the list, you can't produce them. You have to look closely at the state statute. 



  

 

 

 

Home Grown Food Summit 2016 – Judith McGeary  Page 11 of 14 

 

Again, continuing on what are the key provisions, the first one is you can make food in 
your own kitchen, it's non-potentially hazardous. These laws for me to call it the cottage 
food law require little or no regulatory oversight. All states I think, again, someone may 
prove me wrong but all the states that I've ever look at their statutes require labeling of 
some kind. Name, address, name of the business, name of the food, these are typical 
requirement often, not always but very often there's a disclaimer requirement. 
Something that says, "You produce them on the home kitchen without regulatory," that 
wasn't inspected or without regulations. That is sent in every state, different phase of 
different label and requirement. 
 

 Some states, that's it, you're done. Once you're within the umbrella of the cottage food 
law, and you've done your labeling. If you are in Arkansas, Florida, Maryland, Oklahoma, 
you're done. You just have to stay within the range of what's allowed there. Some states 
then have basically a new training requirement. You have to take food handlers of 
course is the most common one. Alabama, Arizona, Texas, New Mexico, these states 
say, "You have to produce non-hazardous foods, you have to label them and you have to 
take this training and then you are done." Then, there are some states that require very 
specific preventive measures. Basic sanitation requirements. Some of them are fairly 
minor, some of them are fairly expensive. Again, various states of states but all of them, 
even the ones where they are the most extensive within the cottage food world 
compared to the requirements for commercial kitchen, compared to the default 
requirement that are really pretty minimal even the most extreme of the state, the level 
for regulatory oversight is greatly reduced from the main stream incremental food 
system. 
 

 Another key provision that is common to these cottage food law is that they allow direct 
to consumer sales. Now some of them may also allow wholesale sales, you may be able 
to sale to restaurants or retailers, you may be able to sell through groceries, wholesale 
but not many. The focus of these cottage food laws is the direct to consumer sales. 
There are also talking about the set ... Looking at these requirements again, non-
potentially hazardous foods, labeling, maybe some additional regulatory oversight, 
direct to consumer. In the states that allow wholesale sales, there are also states that 
allow additional food that may allow potentially hazardous food to be prepared in a 
home kitchen and sold. 
 

 Those typically include additional regulatory oversight and then maybe in the separate 
law from the cottage food law or them maybe sort of stage two cottage food law, there 
are different ways these are structured. We are going to talk really about the cottage 
law, the basic laws. The first one is ... The most basic is you make non-potentially 
hazardous foods, sell direct to consumers, put a label on it, you are done. To our state, 
they're like, "Yeah, we can put on a mask with just a little bit more than that," but half 
the state, you can sell anywhere you want to sell. If you meet somebody on the street, if 
you want a separate road signs, then if you want however you are going to be direct to 
consumer, you can do it. The other half of the statute of cottage food law is about 22 
states, they do specify where you can sell. It had to be direct to consumer at specific 
locations and this place is like your home, farm stands, farmer's markets, community 
event. Some or all combination of this. 
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 Other states have also limited the state on dollar or quantity. Again, other states that 

have cottage food laws, about half of them have no legal limit, the other half do have 
some limit, generally somewhere between $10,000 a year and $50,000 a year. I can 
speak to the development, for instance of how sometimes there's [inaudible 00:40:50]. 
To someone, these are arbitrary numbers. The idea was what do people think was a 
small scale? In Texas, where the $50,000 limit is what we have, the discussion around it 
was what does it take to become commercially viable to where the expensive 
commercial kitchen is not insurmountable barrier. What we look at is what is 
reasonable, what is likely to be able to be produced in the home kitchen, a regular home 
kitchen and at what point have you done enough, do you have a permanent market? 
You have a permanent system. You have enough profit coming in that either building 
commercial kitchen or renting a commercial kitchen becomes viable to consumption 
and 50,000 was still the number that's negotiated out of that mindset. 
 

 There are some quirky people, quirky states tend to see limits to a hundred units a 
week. Colorado has a $5,000 limit per product but you could do a dozen of different 
products. Again, this is very state specific. In the states where there are limit, I think 
there is this general idea, this is for small start ups. This is for people who are trying to 
do just the sideline business and is there to help those startups, help people determine 
if they want to go on to this more full scale. No one thinks you can live on a $50,000 
sales a year. That's not the idea, the idea was what does it take to help that start up? 
 

 Food safety issue of course that does come up is the strongest argument or loudest 
argument against these bills every time any state would discuss them. The local 
regulatory oversight ranges from absolutely no government involvement beyond 
labeling to some basic sanitation and training and infections but almost regardless, 
there's been a great food safety track record in all of the state. When we did our survey 
looking at state laws, we also were just generally doing searches on the internet where 
there are any reports of outbreaks, where there are any reports of illnesses being traced 
to cottage food operations and frankly, I couldn't find anything. 
 

 Now, a lot of people also are new, a lot of these laws are coming to place just within the 
last few years. Ohio has one of the oldest ones, however, Ohio was back in 2001. Ohio's 
lost it down 15 years that it's been in place and there was a news report how at the one 
decade mark in 2011, Ohio officials said, "There has been no increase in all these 
things." Basically they haven't seen the problem and Ohio is also an interesting example 
because not only is it one of the oldest constituted laws but it's one of the most 
expensive ones. Ohio is one of the ones that has pretty much no substance of 
regulations and even allows you to sell wholesale anywhere within the state. 
 

 These are cottage food operations that are pretty much unregulated, selling only their 
active consumer but wholesale and so far the officials in Ohio haven't spotted a 
problem. The track record of these cottage foods operations have been excellent and if 
you are in one of the states that doesn't have a cottage food law yet or you are looking 
to try to expand your cottage food law because you have one of the ones that is more 
restrictive, that's an important thing to point out when you are talking to legislators and 
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law makers. There was miscellaneous issues that come up with cottage food laws. 
There's zoning at the local level. They will sometimes find local authorities get upset at 
the idea of people running businesses out of their homes. Actually what we've fairly 
found is that the local zoning authorities don't care that much with local health 
departments and they go merge their local zoning authorities and try to get them 
aggravated and sometimes they succeed. 
 

 Again, in Texas, where I think we ultimately put it in the provision of saying, "You can't 
just zone out our cottage food operation." You can't restrict them through zoning. That 
may or may not be something we need to look at depending on how your local 
authorities are dealing with it. There are nuisance concerns, regardless of zoning, we've 
created nuisance for your neighbors because you have a great big sign in your front 
yard, ugly neon flashing lights and lots of people coming and going, your neighbors are 
going to complain and they could even bring a nuisance suit. Be polite, be a good 
neighbor. Don't cause a problem in your neighborhood. It is also a good way to avoid 
local authorities getting upset and you wouldn't try to crack down. 
 

 Issues of sampling depends on local law again or state law and how the cottage food law 
is written. Please keep in mind that just because you can make and sell it doesn't mean 
you can chop it up and hand it out to people with your bare hands. Let me clarify, I don't 
see a problem with chopping it up and handing it out with some people but some state 
laws, you will have a problem. Some local authorities, you will have a problem. Before 
you are in a public place and doing sampling, you are doing it in your own kitchen? 
Obviously, no problem but if you are in a public event doing sampling, there maybe 
something that you need to deal with and need to comply with. Non-legal concerns, just 
to touch on it. Anyone who sells food in my opinion should have liability insurance. For 
your own sake, just because the food your produce is safe doesn't mean you won't get 
sued. That's the reality. 
 

 The reality is you might be producing a safe food, you might not ever make someone 
sick, that doesn't guarantee that you will never get sued because if someone points a 
finger at you and claims that you made them sick or claims that you are part of some 
chain that made you sick, you are one of the state that allows wholesale sales. You sold 
it to grocery story A, they bought it from grocery store A, they got sick. It maybe 
something else they bought that got them sick or it may be something that the grocery 
store did that cause the contamination but you could get hold them to the suit. The 
thing about the liability insurance is it means you will have an attorney to represent you. 
That's one of the key issues. You have somebody there who is hired to represent you. 
It's worth the money. This is a farmer who sells directly at the farmer's market who have 
liability insurance and I wouldn't want to be there without it. 
 

 Some states, you may want to look at advertising issues. I will say advertising is 
generally not restricted. There are in states that highly restrict advertising, you may 
want to bring the first amendment argument. Generally, advertising is a first 
amendment, right? You get to tell people what you do. I'm in a course practice. Just 
because you are exempt from food safety regulations does not mean you're exempt 
from taxes. That's the big picture overview of cottage food laws and some the 
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highlights. We use our survey in 2014 and created a chart from it that is posted on our 
website. There's a page dedicated to cottage food laws 
farmandranchfreedom.org/cottagefoodlaws. I will say, this is not none of what we've 
said in this presentation. It's legal advice. You have to do your own research on how 
these laws and regulations apply to your farm or your food business. It is a very 
individualized question. This is meant to give you guidance and resources. The cottage 
food law chart does include citations to the statutes so that you can go look up what the 
laws are in your state. 
 

 If you have any questions, I'm happy to talk with you. The best way to reach me actually 
is the email, judith@farmandranchfreedom.org. We also have an office phone and our 
website of course has a great and more information on it and we also do email alerts so 
that you can stay updated on what is happening on these issues and similar ones that 
affect local foods. Thank you very much. 
 

Marjory: Well, there you go. That was Judith. As I say, attorneys, we all have those wonderful 
attorney jokes, right? Like, "Yeah. Put all three bullets in the attorney." Judith is 
someone that we are really glad to have on our side. I believe she's part bulldog. You 
can reach Judith at her website at farmandranchfreedom.org or the button over there 
to the right, it will take you right there. Judith was totally kind in giving out her personal 
email and her phone number. It's judith@farmandranchfreedom.org and then her 
phone number is 254-697-2661. She's really open and available and very passionate 
about the work she does and providing information. She has a wonderful newsletter 
that comes out where she just totally keeps on top of all the legislation that's going on. 
If you like this presentation, you might be interested in Nicole Telkes of the Wild Flower 
School of Botanical Medicine has a presentation on your own backyard of [inaudible 
00:50:12] and what herbs you might want to grow in your backyard to make medicines 
that you could sell as a possible side income. 
 

 We also have John Moody from the Farm to Consumer Legal Defense Fund presenting 
on and I love the title of this topic, the Baker, the Butcher and the Homestead Law 
Maker. This is going to be awesome talking about other legal ramifications of your 
home-based business. Then a lot of people in the urban area, you can jump start your 
urban farm with Greg Peterson. There's a lot of urban farms going in there that are 
making little miniature CSA. If you're wanting to see how you might do this in an urban 
setting, definitely check out Greg Peterson's presentation. We have so many wonderful 
experts and so much valid information coming to you with the Home Grown Food 
Summit. This is Marjory Wildcraft and I really look forward to seeing you on the next 
one. 
 

 

 
 


