
IOP Rule 3 The Trustee and Ancillary Trustees.
(a) Scope. — The scope of this Rule is the governance

of the Trustee and Ancillary Trustees.

(b) Composition, Powers and Duties. — 
(1) As set forth pursuant to the Trust Agreement,

there shall be one Trustee, who shall serve
full-time, and charged with all powers and
duties under Subchapter H of the Uniform
Trust Act, 20 Pa.C.S. §§ 7771-7780.7,
including the exercise of all illustrated powers
within 20 Pa.C.S. § 7780.6(a)(1)-(33).

(2) As set forth pursuant to the Trust Agreement
there shall be one additional Democratic and
Republican state co-trustees to be appointed
by  the Trustee, who in addition to all such
powers and duties delegated or referred to
them by the Trustee, shall specifically exercise
the following powers and duties:
(i) Inform all beneficiaries of the

availability of the Trust Property and
assure that all beneficiaries are
properly registered so as to be
Qualified Beneficiary as defined by the
Uniform Trust Code.

(ii) Assure that the availability of the Trust
Property and rights of all beneficiaries
not be interfered or obstructed by any
other beneficiary or person thereto.

(c) Compensation, Reimbursement of Expenses. — 
(1) The Trustee shall be compensated as provided

by the Trust Agreement.
(2) The Trustee shall be reimbursed for such duly

authorized expenses, provided however, the
Endowment Funds as set forth within these
Rules are fully replenished and the payment of
such expense does not incur a deficit below
that which is required to be maintained within
such Endowment Funds.

(3) Ancillary Trustees and other other agent
appointed by the Trustee pursuant to 20
Pa.C.S. § 7777 to carry out duties delegated to
the agent by the Trustee, shall be compensated
a commission of any and all funds raised
directly by them.  Said commissions shall be
based on a sliding scale as follows:
(i) $00.01 to $100,000 raised, a 5%

commission.
(ii) $100,000.01 to $200,000 raised, a 4%

commission.
(iii) $200,000.01 to $1,000,000 raised, a

3% commission.
(iv) $1,000,000.01 to $2,000,000 raised, a

2% commission. 

(v) $2,000,000.01 to $3,000,000 raised, a
1½% commission.

(vi) $3,000,000.01 to $4,000,000 raised, a
1% commission.

(vii) $4,000,000.01 to $5,000,000.00 raised,
a ½% commission.    

(4) The Ancillary Trustees shall be reimbursed
for such duly authorized expenses, provided
however, the Endowment Funds as set forth
within these Rules are fully replenished and
the payment of such expense does not incur a
deficit below that which is required to be
maintained within such Endowment Funds.

(5) The Trustee and all Ancillary Trustees shall
be entitled to waiver of licensing fees and
Qualification requirements under IOP Rule
9(c)(1)(ii) and otherwise have full usage of the
Trust Property.

(6) The Trustee, Ancillary Trustees, and any
agents appointed by the Trustee may waive all
or any part of compensation due and receive
compensation 

(d) Appointment. — Pursuant to their powers to
appoint ancillary trustees under the Uniform Trust
Act, 20 Pa.C.S. § 7780.5 and 20 Pa.C.S. §
7780.6(a)(32) and the TRUST AGREEMENT, Art. II,
¶ 20, the Ancillary Trustees shall, as required under
20 Pa.C.S. § 7777(a), exercise reasonable care, skill
and caution, to appoint  responsible persons to serve
as  ancillary trustees to discharge such powers and
duties delegated by the Trustees as set forth within
this Rule and thereafter to periodically review their
actions in order to monitor their performance and
compliance with the scope and specific terms of the
delegation.

(e) Prohibited Conduct. — 
(1) Prohibition against Coercion.  Each ancillary

trustee shall not use or permit the use of his
Trustee position or title or any authority
associated with his Trustee position in a
manner that is intended to coerce or induce
another person, or to provide any benefit,
financial or otherwise, to himself or to friends,
relatives, or persons with whom the employee
is affiliated in a nongovernmental capacity.

(2) Prohibition against Self-Dealing.  Each
ancillary trustee shall not use or permit the
use of his Trustee position or title of any
authority associated with his Trustee position
in a manner that constitutes self-dealing or
unjust enrichment, or otherwise maintain a
personal interest in the administration of the
Trust of such a substantial nature that it might
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have affected his judgment in any material
connection, regardless of whether or not it
does affect such judgment.

(f) Presumption Governing PASO Activities. —
Whenever any Ancillary Trustee engages in PASO
activity, it shall be presumed that the Ancillary
Trustee is acting in his individual capacity or as a
candidate, officeholder or political party
officeholder capacity, and at no time is acting in a
capacity as a co-trustee.

(g) Submission to Court Jurisdiction. — As required
by law, 20 Pa.C.S. § 7777(d), irregardless of
whatever state the co-trustee is appointed thereto
and represents, the Ancillary Trustee is and shall
remain subject to the jurisdiction of the Orphans
Court Division of the Court of Common Pleas of the
First Judicial District (Philadelphia) of 
Pennsylvania.

(h) Appointment of General Counsel, Treasurer,
Independent Auditors. — The Trustee shall, as
authorized by the Uniform Trust Act, 20 Pa.C.S. §
7777(a), exercise reasonable care, skill and caution
to appoint a general counsel, treasurer or any
number of same and as required by Pennsylvania
Solicitation of Funds for Charitable Purposes Act 10
P.S. § 162.5(f) when such annual contributions
exceed $300,000,exercise reasonable care, skill and
caution to appoint an independent auditor who shall
be a certified public accountant licensed within the
Commonwealth of Pennsylvania.

Explanatory Comment
I. Duties of Trustees Generally.

The primary duty of a trustee is to follow the terms and
purposes of the trust and to do so in good faith. Only if the
terms of a trust are silent or for some reason invalid on a
particular issue does the Uniform Trust Act govern the trustee’s
duties.  In administering the trust, the trustee must not only
comply with 20 Pa.C.S. § 7771 (Duty to administer trust) but
also with the other duties specified in this Subchapter H,
entitled “Duties and Powers of Trustee,” particularly the
obligation not to place the interests of others above those of the
beneficiaries, as required under 20 Pa.C.S. § 7772 (Duty of
loyalty); the duty to act with prudence, 20 Pa.C.S. § 7774
(Prudent administration); and the duty to keep the qualified
beneficiaries reasonably informed about the administration of
the trust.  Pursuant to 20 Pa.C.S. § 7734 (Trust purposes), the
trustee is not required to perform a duty prescribed by the terms
of the trust if performance would be impossible, illegal or
contrary to public policy. The Trustee, at all times, is required
to administer the trust solely in the interests of the
beneficiaries.  20 Pa.C.S. § 7772 (Duty of loyalty).  The duty of
loyalty is perhaps the most fundamental duty of the trustee.  A
trustee owes a duty of loyalty to the beneficiaries, a principle
which is sometimes expressed as the obligation of the trustee
not to place the trustee’s own interests over those of the
beneficiaries.  Most but not all violations of the duty of loyalty
concern transactions involving the trust property, but breaches

of the duty can take other forms.   In the case of a charitable
trust, the trustee must administer the trust solely in the interests
of effectuating the trust’s charitable purposes. See Restatement,
Second, Trusts § 379 cmt. a. Likewise, the duty to administer
a trust with prudence is also a fundamental duty of the trustee.
This duty does not depend on whether the trustee receives
compensation. 

It has been observed that under the common law, trustees are
charged with a series of fiduciary duties – duties which can be
either express or implied – to the beneficiary of the trust. 
Restatement Third, Trusts § 3 The most important of these are,
(1) to manage the trust in accordance with the instructions of
the settlor; (2) a duty of good faith, which requires the trustee
to put the best interests of the trust ahead of his own; (3) a duty
of prudence, which requires the trustee to manage the trust
property with the same degree of skill that a prudent person
would exercise in his or her own affairs; and (4) a duty to
preserve and protect the trust assets, or trust corpus, to satisfy
both present and future claims against the trust. Restatement
Third, Trust § 170.  There is also the duty to obey the terms of
the Trust. 76 Am.Jur. 2d Trusts § 58. Cf. In re Trust of Brooke,
697 N.E. 2d 191 (Ohio 1998) (trustee's discretion limited by
terms of the trust).

Under Pennsylvania jurisprudence, the general rule is that “a
trustee must exercise such prudence and diligence in conducting
the affairs of the trust as men of average diligence and
discretion would employ in their own affairs.” In re Musser’s
Estate, 341 Pa. 1, 10, 17 A.2d. 411, 415 (1941).  In other
words, the usual “standard of care imposed upon a trustee is
that which a man of ordinary prudence would practice in the
care of his own estate.”  In re Estate of Scharlach, 809 A.2d
376, 384 (Pa.Super. 2002).  However, “[i]f a fiduciary has
greater skill than that of a person of ordinary prudence, then the
fiduciary’s standard of care must be judged according to the
standard of one having this special skill.” Id., quoting Estate of
Pew, 665 A.2d 521, 541 (Pa.Super. 1994). Accord, Estate of
Lohm, 440 Pa. 268, 273, 260 A.2d 451, 454 (1970). “The
trustee is under a duty to the beneficiary . . . and if the trustee
has greater skill than that of a man or ordinary prudence, he is
under a duty to exercise such a skill as he has.”  In re Stirling’s
Estate, 342 Pa. 497, 504, 21 A.2d 72, 76 (1941).  The most
cited authority concerning Trustees is the “Cardozo” standard
in Meinhard v. Salmon, 249 N.Y. 458, 463-464, 164 N.E. 545,
546, 62 A.L.R. 1 (1928):
A trustee is held to something stricter than the morals of the
market place. Not honesty alone, but the punctilio of an
honor the most sensitive, is then the standard of behavior. As
to this there has developed a tradition that is unbending and
inveterate. Uncompromising rigidity has been the attitude of
courts of equity when petitioned to undermine the rule of
undivided loyalty by the "disintegrating erosion" of particular
exceptions. Only thus has the level of conduct for fiduciaries
been kept at a level higher than that trodden by the crowd. It
will not consciously be lowered by any judgment of this
court. Id. 249 N.Y. at 463-464, 164 N.E. at 546.

II. Scope of Powers.
Trustees are authorized by law to perform any act of
administration by an attorney or an attorney-in-fact, subject only
to the provisions of the Trust Agreement within the parameters
of the Uniform Trust Act. As described by 9 Summary of
Pennsylvania Jurisprudence, § 38:19, the Trustee have “many
of the same powers as personal representatives, such as the
power to incorporate a business [and] nothing in the [Uniform
Trust Code] may be construed to limit the inherent powers and
duties of a trustee.”  As further noted id., at § 38:20, the
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Trustee’ powers “are limited by the purpose of the trust. Before
a trustee can exercise powers he must be able to point to some
express or implied authority in the instrument creating the trust.
Generally, a trustee has no authority to act beyond the specific
provisions of the instrument creating the trust; in addition,
generally, the orphan’s court is equally bound by the specific
provisions of the instrument creating the trust.  A trustee will be
deemed to possess powers that are either necessary or
appropriate to carry out the purposes of the trust even though
such powers are not expressly conferred upon the trustee in
specific words in the trust agreement, so long as the trust
instrument does not expressly forbid the exercise of such
powers.  Pennsylvania authority holds the duties of a trustee
and his powers are conferred by the specific words of a trust
Agreement. Delaware Valley Factors, Inc. v. Donald Ronca,
442 Pa. Super. 609, 612, 660 A.2d 623, 625 (1995).  In the
Uniform Law Comment to 20 Pa.C.S. § 7789,5, states that
“[t]his section is intended to grant trustees the broadest possible
powers, but to be exercised always in accordance with the
duties of the trustee and any limitations stated in the terms of
the trust [agreement]. This broad authority is denoted by the
granting the trustee the powers of an unmarried competent
owner of individually owned property, unlimited by restrictions
that might be placed on it by marriage, disability or contenancy.
* * * A power differs from a duty.  A duty imposes an
obligation or a mandatory prohibition. A power, on the other
hand, is a discretion, the exercise of which is not obligatory. 
The existence of a power, however created or grant, does not
speak to the question of whether it is prudent under the
circumstances to exercise the power.”

III. Preservation of Trust Property.
Pennsylvania Courts recognize “the primary duty of a trustee is
to preserve the trust assets and ensure the safety of the trust
principal.” In the Matter of the Estate of Mary Campbell,
Deceased, 692 A.2d 1098, 1102 (Pa. Super. 1997). See also
Speare Estate, 349 Pa. 76, 80, 36 A.2d 489, 491 (1944). The
trustee also owes certain duties to the beneficiaries since it “has
long been the law of this Commonwealth that a trustee must
administer the trust solely in the interest of the beneficiary” and
when “there is more than one beneficiary of the trust, the
trustee is under a duty, in administering the trust, to deal
impartially with the several beneficiaries.” MacGregor v. Wall,
75 Pa. D & C. 2d 425, 428 (Bucks Cty. 1976)(citing Bolton v.
Stillwagon, 410 Pa. 618, 190 A.2d 105 (1963).

IV. Duty to Act Impartially.
There is little dispute that it is well settled that Trustees must
act impartially, as such is a mandate under the UTA, 20 Pa.C.S.
§ 7773( UTC 803).  The NCCUSL comment to the Uniform
Trust Code provides: “The duty of impartiality is an important
aspect of the duty of loyalty.  This section is identical to Section
6 of the Uniform Prudent Investor Act, except that this section
also applies to all aspects of trust administration and to
decisions by a trustee with respect to distributions.  The
Prudent Investor Act is limited to duties with respect to the
investment and management of trust property.  The differing
beneficial interests for which the trustee must act impartially
include those of the current beneficiaries versus those of
beneficiaries holding interests in the remainder; and among
those currently eligible to receive distributions.”

“The duty to act impartially does not mean that the trustee must
treat the beneficiaries equally. Rather, the trustee must treat the
beneficiaries equitably in light of the purposes and terms of the
trust.” 20 Pa.C.S. § 7773. Bogert. This is well settled law not
only in Pennsylvania, where the Trust is domiciled, Estate of
Sewell, 487 Pa. 379, 409 A.2d 401 (1979) and Snyder v. Penna.

Dept. of Public Welfare, 528 Pa. 491, 598 A.2d 1283 (1991) but
is also the law in a multiple other states, see e.g., Hughes v.
Coffey, 263 S.W. 689 (Ark. 1954),  In re Estate of Nicholas,
223 Ca.Rptr. 410 (Ct. App. 1986); Gimbel v. Bernard F. & Alva
B. Gimbel Found., 347 A.2d 81 (Conn. 1974); Cannon v.
Denver Tamway Corp., 373 A.2d 580 (Del Ch. 1977); Disher
v. Fulgoni, 514 N.E. 767 (Ill. App. 1987); Hurst v. First Ky.
Trust Co., 560 S.W.2d 819 (Ky. 1978); Fogelin v. Bordblom,
521 N.E.2d 1007 (Mass. 1988); Matter of Great N. Iron Ore
Properties, 263 N.W. 2d 610 (Minn), cert. denied, 439 U.S.
835 (1978); In Re Koretzky, 86 A.2d 238 (N.J. 1951); Redfield
v. Critchley, 300 N.Y.S.2d 327 (App. Div. 1937) affirmed 13
N.E.2d 377 (N.Y. 1938); Pittman v. Barker, 452 S.E.2d 326
(N.C.App.) review denied, 456 S.E.2d 833 (N.C. 1995); N.D.
Public Service Commission v. Valley Farmers Bean Assoc., 365
N.W.3d 528 (N.D. 1985); Stevens v. National City Bank, 544
N.E.2d 612 (Ohio 1989); Sturgis v. Stinson, 404 S.E.2d 56
(VA. 1991).  Federal authority likewise holds the same.  United
States v. Powell, 307 F.2d 821 (10th Cir. 1962) (citing Kansas
law); Morse v. Stanley, 732 F.2d 1139 (2d Cir. 1984); Dennis
v. Rhode Island Hospital Trust National Bank, 744 F.2d 893
(1st Cir. 1984) (Breyer, J.); Marold v. United States, 322
F.Supp. 664 (D.N.J. 1970); Dunkley v. Peoples Bank & Trust
Co., 728 F.Supp. 547 (W.D. Ark. 1989);  Sim Israel Navigation
Co. v. 3-D Imports, 29 F.Supp. 2d 186 (S.D.N.Y. 1998);
Williams v. Sec. National Bank, 358 F.Supp.2d 782 (SN.D.
Iowa 2005).

In regard to the inherent nature of a political party, there will be
the inevitable disputes  within any party committee, be it local,
state or national.  As required by law, the rule of impartiality
extends to a specific rule of remaining neutral in all
disagreements or disputes between beneficiaries under
Pennsylvania law, as such is where the Trust is domiciled, King
Estate, 355 Pa. 64, 48 A.2d 858 (1946). This remains law in
other states as well.  See e.g., Matter of Duke, 702 A.2d 1008
(N.J. Super. Ct. Ch. Div. 1995) affirmed, 702 A.2d 1007 (N.J.
Ct. App. Div.) cert. denied, 697 A.2d 546 (N.J. 1997) (in
dispute over who is beneficiary, trustee must not favor one party
over another); In re Cudahy Family Trust, 131 N.W.2d 882
(Wis. 1965).

The Trustee remains  required  to carry out the settlor's intent, 
Estate of Niessen, 489 Pa. 135, 138, 413 A.2d 1050, 1052
(1980); Godley v. Valley View State Bank, 89 P.3d 595, 600
(Kan. 2004),  the test governing Trustees is not whether they
acted as the DNC or RNC would want them to act, but in "that
state of mind" contemplated by the Settlor. In re Scheidmantel,
868 A.2d 464 (Pa.Super. 2005); Restatement Third, Trusts §50,
Comment c; Scott & Fratcher. SCOTT ON TRUSTS § 187.3

V. Duty of Loyalty and The Rule of Strict Prohibition.
In addition to the duty of impartiality there is also the duty of
loyalty.  20 Pa.C.S. § 7772.  The Trustee is to administer the
“solely in the interest of the beneficiaries.”  “The duty of loyalty
is, for trustees, particularly strict even by comparison to the
standards of other fiduciary relationships.” Restatement Third,
Trusts § 78 comment a at p. 74.
The fiduciary duty of undivided loyalty in the trust context *
* * is particularly intense so that, in most circumstances, its
prohibitions are absolute for prophylactic reasons.  The
rationale begins with a recognition that if may be difficult for
a trust to resist temptation when personal interests conflict
with fiduciary duty.  In such situations, for reasons peculiar
to typical trust relationships, the policy of the trust law is to
prefer (as a matter of default law) to remove altogether the
occasions of temptation rather than to monitor fiduciary
behavior and attempt to uncover and punish abuses when a
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trustee has actually succumbed to temptation.  This policy of
strict prohibition also provides a reasonable circumstantial
assurance (except as waived by the settlor or an affected
beneficiary) that beneficiaries will not be deprived of a
trustee's disinterested and objective judgment. Restatement
Third, Trusts § 78 comment b at p. 96.

The trustee's duty of good faith requires that the trustee act
honestly and with undivided loyalty to the interests of the trust
and its beneficiar(ies).  In essence, this means that the trustee
cannot put his own interests (frequently referred to as
self-dealing), or the interests of third parties, ahead of the
interests of the trust.  George G. Bogert & George T. Bogert,
BOGERT ON TRUSTS AND TRUSTEES, §235-241 (2nd ed. 1978);
Cf. Re Hubbard's Will, 97 N.E.2d 888 (N.Y. 1959) (trustee
must subordinate his interest to that of trust).

While the Trustee is not necessarily lawyers he is still within
the realm of the court because they are fiduciaries, subject to
court control. 20 Pa.C.S. § 711(12), in that courts can appoint
trustees and more importantly, surcharge or remove trustees. 20
Pa.C.S. §§ 711(12), 7766,  Estate of Thompson, 426 Pa. 270,
275, 232 A.2d 625, 628 (1967) (a trustee is an officer of
Orphans' court who is accountable for the performance of his
fiduciary duties, including payments from the estate to
compensate himself or his counsel); First National Bank v.
A.M. Castle & Co Employee Trust, 180 F.3d 814, 819 (7th Cir.
1999) (Posner, C.J.) quoting Thomspon, 426 Pa. at 281, 232
A.2d at 630 (“Furthermore, it is axiomatic that in civil suits
concerning a trust, all of a trustee's actions are subject to the
court's scrutiny and control”); Estate of Wallace, ___Fiducy.
Rep. 2d ___(Phila.O.C. 1994) (Herron, J.), (“(trustee) is an
officer of Orphans’ court who is accountable for the
performance of his fiduciary duties, including payments from
the estate to compensate himself or his counsel quoting
Thompson, 426 Pa. at 275, 232 A.2d at 628”); and see also
Three Keys Ltd v. SR Utility Holding Co., 540 F.3d 220 (3d Cir.
2008) citing Byers v. McAuley, 149 U.S. 608, 615 (1893) (“An
administrator appointed by a state court is an officer of that
court. His possession of the decedent’s property is a possession
taken in obedience to the orders of that court. It is the
possession of the court, and it is a possession which cannot be
disturbed by any other court.”); In re Rentschler’s Estate, 139
A.2d 910, 918 (Pa. 1958) (removing an executor because he lost
the confidence of the court); In re Estate of Alexander, 758
A.2d 182, 187 (Pa. Super. 2000) (stating that an executor is an
officer of the court). (In Pennsylvania, the terms administrator,
executor, trustee and personal representative are all
interchangeable terms regarding to fiduciary. 20 Pa.C.S. § 102). 

The FEC General Counsel’s April 27, 2009 response is further
informed by Markham v. Allen,  326 U.S. 490, 494 (1946) that
while Federal courts will exercise jurisdiction over Federal
questions, it “will not exercise its jurisdiction to disturb or
affect the possession of property in the custody of a state court”
And see also Marshal v. Marshal, 547 U.S. 293, 304 (2006)
(personam judgment against the defendant, not the probate or
annulment of a will, nor any res in the custody of the probate
court not barred by the probate exception).  The Marshall court
proceeded to define the issue further by clarifying what
constitutes interference “with the state court’s possession,” as
follows:
[W]e comprehend the “interference” language in Markham
as essentially a reiteration of the general principle that, when
one court is exercising in rem jurisdiction over a res, a
second court will not assume in rem jurisdiction over the
same res. Thus, the probate exception reserves to state
probate courts the probate or annulment of a will and the

administration of a decedent’s estate; it also precludes
federal courts from endeavoring to dispose of property that is
in the custody of a state probate court. But it does not bar
federal courts from adjudicating matters outside those
confines and otherwise within federal jurisdiction. Id. at
311-312.

As the Third Circuit subsequently noted, in Three Keys Ltd v.
SR Utility Holding Co., 540 F.3d 220 (3d Cir. 2008), the
probate exception does not constitute a bar “unless a federal
court is endeavoring to * * *  assume in rem jurisdiction over
property that is in the custody of the probate court”
Accordingly, the issue is solely whether “property that is in the
custody of a state probate court.’” Three Keys, Ltd. v. SR Utility
Holding Co., 464 F. Supp. 2d 388, 393 (D.N.J. 2006) (citing
Marshall, 547 U.S. at 312).  See also Jones v. Brennan, 465
F.3d 304 (7th Cir. 2006); Lefkowitz v. Bank of New York, 528
F.3d 102, 104 (2d Cir. 2007);  Wisecarver v. Moore, 489 F.3d
747, 748 (6th Cir. 2007); McAninch v. Wintermute, 491 F.3d
759 (8th Cir. 2007), distinguishing between personam and in
rem jurisdiction.

VI. Ancillary Trustees Generally.
It is the generally accepted opinion among experts that
governing bodies of nonprofit organizations, such as trusts,
must be of sufficient size to induce the participation of persons
of sufficient stature capable of attracting resources necessary to
succeed.  See e.g., Maureen K. Robinson, Nonprofit Boards
That Work the End of One-size-fits-all Governance, New York:
Wiley (2001).  The expert testimony of Mrs. Robinson was
admitted into evidence by Judge Ott in In re The Barnes
Foundation, 69 Pa. D. & C.4th 129, 24 Fiduc.Rep.2d 94
(Montg. O.C. 2004).  While the two original co-Trustees were
not of sufficient national statute, the Trustees sought to
reorganize the structure in order to alleviate Trust’s
underfunding which resulted by the co-settlor’s abandonment. 
In re McKee's Estate, 378 Pa. 607, 108 A.2d 214 (1954); In re
Wanamaker's Estate, 364 Pa. 248, 72 A.2d 106 (1950); In re
William's Estate, 353 Pa. 638, 46 A.2d 237 (1946).  In
discharge of their duties to protect the Trust and Trust Property,
U.S. ex rel Atkinson v. PA Shipbuilding Co., 255 F.Supp.2d
351, 404 (E.D.Pa. 2002) affirmed on other grounds 473 F.3d
506 citing In re Hamill's Estate, 487 Pa. 592, 602 & n.7, 410
A.2d 770, 775 & n.7 (1980) citing Restatement Second, Trusts
§ 176 (under Pennsylvania law a trustee has duty to protect
trust from destruction), the original Trustees sought, and the
Settlor agreed on January 7, 2009 to amend the Trust
Agreement to enlarge the number of Trustees following the
logic in In re The Barnes Foundation.  

In In re Crawford's Estate, 340 Pa. 187, 195, 16 A.2d 521, 525
(1940) conformed to 89 Pitts.L.J. 9 (Allegheny Co. O.C. 1940)
it was held that “the exchange of views between co-trustees as
to the management of the trust is one of the chief advantages
inherent in a co-trusteeship and occasional differences of
opinion between co-trustees are salutary, rather than
detrimental to the trust.”

Additionally, it is noted the Pennsylvania General Assembly
enlarged upon the UTC 704 beneficiary rights to allow
beneficiaries of charitable trusts to designate successor trustees.
20 Pa.C.S. § 7764(d).  As Joseph Kartiganer and Raymond H.
Young, The UTC: Help for Beneficiaries and Their Attorneys,
17 PROB. & PROP. 18 (March/April 2003) noted, the “UTC
provides a bill of rights for beneficiaries * * *.”  Accordingly,
the enlargement of the number of Trustees coupled with the
dependence on the Republican National Committee to select
such Trustees underscores that the beneficiaries, through their
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national party, do in fact, control the Trust.

VII. Compensation
Although multiple counsel may be retained, particularly when
there is more than one trustee, each trustee is entitled to his
own counsel and is likewise entitled to have his counsel paid
from the trust fund, In re DeHaven's Estate, 60 Montg. 61
(Montg.O.C. 1944), the limitation remains the compensation of
all counsel should not be greater, in the aggregate than that
which would be allowed if the services were performed by one
counsel. In re Hirst's Estate, 58 Montg. and also 32 Montg. 324
(Montg. 1942).

While there is no hard and fast rule as to compensation for
Trustees, particularly co-trustees, in Pennsylvania, the
compensation of personal representatives is governed by 20
Pa.C.S. § 3537, which states: 
The court shall allow such compensation to the personal
representative as shall in the circumstances be reasonable
and just, and may calculate such compensation on a
graduated percentage. 

In a series of cases, culminating in Wallis Estate, 421 Pa. 104,
218 A.2d 732 (1966), the Pennsylvania Supreme Court
approved a general rule that an executor's fees of 3% of the
estate under administration was “prima facie fair and
reasonable.” However, the Supreme Court later pointed out that
the rule was not hard and fast: 
This [3%] test, however, is merely a "rule of thumb," the true
test being what the services actually were worth. Therefore,
it follows that where there is evidence that the services are
actually worth more or less than what is prima facie
reasonable, as, for example, where the fiduciary performed
extraordinary duties [citations omitted] or where the
performance falls below accepted norms [citations omitted]
the amount of compensation may be increased or decreased
accordingly. 

In re Reed's Estate, 462 Pa. 336, 340-341, 341 A.2d 108,
110-111 (1975). 

The Supreme Court has also held that compensation of
executors is a matter "peculiarly within the discretion" of the
Orphans' Court, and that the determination of compensation will
not be disturbed by an appellate court unless the discretion is
“clearly abused.” Strickler Estate, 354 Pa. 276, 277, 47 A.2d
134, 135 (1946).

More to the point was an opinion by Orphans Court judge in
Johnson Estate, 4 Fid.Rep.2d 6, 8 (Del. Co. O.C. 1983) which
has now become universally accepted.  It is this Johnson Estate
sliding scale which the Trustee adopt for payment of
commissions to the Ancillary Trustees.

VIII. Co-Counsel.
The court has held in In re DeHaven's Estate, 60 Montg. 61
(Montg.O.C. 1944) (where there is more than one trustee, each
trustee is entitled to his own counsel and is likewise entitled to
have his counsel paid from the trust fund).  The limitation on
co-counsel was expressed by the court in In re Hirst's Estate, 58
Montg. and also 32 Montg. 324 (Montg. 1942) holding that
each of a number of co-trustees has the right to engage his own
counsel, but the compensation of all counsel should not be
greater, in the aggregate than that which would be allowed if
the services were performed by one counsel. 

IX. Chinese Wall.
In the course of ongoing discussions with the FEC Office of
General Counsel, it became clearly evident to the Trustee, that

to assure not only actual conduct of honesty and integrity, but
the punctilio of honesty and integrity, Meinhard v. Salmon, 249
N.Y. 458, 463-464, 164 N.E. 545, 546, 62 A.L.R. 1 (1928), a
Chinese Wall was required to avoid even the appearance that
the Trust was “directly or indirectly established, financed,
maintained or controlled” by the RNC or by any state, county or
local Republican Party committee in violation of 2 U.S.C. §
441i(d).  

The FEC provides at 11 CFR 300.2 several definitions as
follows:
(b) Agent. For the purposes of part 300 of chapter I, agent
means any person who has actual authority, either express or
implied, to engage in any of the following activities on behalf
of the specified persons: 
(1) In the case of a national committee of a political party: 
(i) To solicit, direct, or receive any contribution, donation, or
transfer of funds; or, 
(ii) To solicit any funds for, or make or direct any donations
to, an organization that is described in 26 U.S.C 501(c) and
exempt from taxation under 26 U.S.C. 501(a) (or has
submitted an application for determination of tax exempt
status under 26 U.S.C. 501(a)), or an organization described
in 26 U.S.C. 527 (other than a political committee, a State,
district, or local committee of a political party, or the
authorized campaign committee of a candidate for State or
local office). 

(2) In the case of a State, district, or local committee of a
political party: 
(i) To expend or disburse any funds for Federal election
activity; or 
(ii) To transfer, or accept a transfer of, funds to make
expenditures or disbursements for Federal election activity;
or 
(iii) To engage in joint fundraising activities with any person
if any part of the funds raised are used, in whole or in part,
to pay for Federal election activity; or (iv) To solicit any
funds for, or make or direct any donations to, an organization
that is described in 26 U.S.C. 501(c) and exempt from
taxation under 26 U.S.C. 501(a) (or has submitted an
application for determination of tax exempt status under 26
U.S.C. 501(a)), or an organization described in 26 U.S.C.
527 (other than a political committee, a State, district, or
local committee of a political party, or the authorized
campaign committee of a candidate for State or local office).

(c) Directly or indirectly establish, finance, maintain, or
control. 
(1) This paragraph (c) applies to national, State, district, and
local committees of a political party, candidates, and holders
of Federal office, including an officer, employee, or agent of
any of the foregoing persons, which shall be referred to as
‘‘sponsors’’ in this section. 

(2) To determine whether a sponsor directly or indirectly
established, finances, maintains, or controls an entity, the
factors described in paragraphs (c)(2)(i) through (x) of this
section must be examined in the context of the overall
relationship between sponsor and the entity to determine
whether the presence of any factor or factors is evidence that
the sponsor directly or indirectly established, finances,
maintains, or controls the entity. Such factors include, but are
not limited to: 
(i) Whether a sponsor, directly or through its agent, owns
controlling interest in the voting stock or securities of the
entity; 
(ii) Whether a sponsor, directly or through its agent, has the
authority or ability to direct or participate in the governance
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of the entity through provisions of constitutions, bylaws,
contracts, or other rules, or through formal or informal
practices or procedures; 
(iii) Whether a sponsor, directly or through its agent, has the
authority or ability to hire, appoint, demote, or otherwise
control the officers, or other decision- making employees or
members of the entity; 
(iv) Whether a sponsor has a common or overlapping
membership with the entity that indicates a formal or ongoing
relationship between the sponsor and the entity; 
(v) Whether a sponsor has common or overlapping officers or
employees with the entity that indicates a formal or ongoing
relationship between the sponsor and the entity; 
(vi) Whether a sponsor has any members, officers, or
employees who were members, officers or employees of the
entity that indicates a formal or ongoing relationship between
the sponsor and the entity, or that indicates the creation of a
successor entity; 
(vii) Whether a sponsor, directly or through its agent,
provides funds or goods in a significant amount or on an
ongoing basis to the entity, such as through direct or indirect
payments for administrative, fundraising, or other costs, but
not including the transfer to a committee of its allocated
share of proceeds jointly raised pursuant to 11 CFR 102.17,
and otherwise lawfully; 
(viii) Whether a sponsor, directly or through its agent, causes
or arranges for funds in a significant amount or on an ongoing
basis to be provided to the entity, but not including the
transfer to a committee of its allocated share of proceeds
jointly raised pursuant to 11 CFR 102.17, and otherwise
lawfully; 
(ix) Whether a sponsor, directly or through its agent, had an
active or significant role in the formation of the entity; and
(x) Whether the sponsor and the entity have similar patterns
of receipts or disbursements that indicate a formal or ongoing
relationship between the sponsor and the entity.

(d) Disbursement. Disbursement means any purchase or
payment made by: 
(1) A political committee; or
(2) Any other person, including an organization that is not a
political committee, that is subject to the Act.

(It is noteworthy that the above is the only definition of
“disbursement” throughout Title 11 and is nowhere defined in
FECA or BCRA).

(m) To solicit. For the purposes of part 300, to solicit means
to ask that another person make a contribution, donation,
transfer of funds, or otherwise provide anything of value,
whether the contribution, donation, transfer of funds, or thing
of value, is to be made or provided directly, or through a
conduit or intermediary.  A solicitation does not include
merely providing information or guidance as to the
requirement of particular law. 

(n) To direct.  For the purposes of part 300, to direct means
to ask a person who has expressed an intent to make a
contribution, donation, or transfer of funds, or to provide
anything of value, to make that contribution, donation, or
transfer of funds, or to provide that thing of value, including
through a conduit or intermediary.  Direction does not
include merely providing information or guidance as to the
requirement of particular law.

The FEC sought to rein in these definitions. In AO 2004-25
(Corzine I) the FEC stated
These [BCRA] provisions [prohibiting Federal poltiical
committees raising soft money] also apply to an entity that is

directly or indirectly established, financed, maintained or
controlled by a national party committee, and agents or
officers of such an entity. 2 U.S.C. 441i(a)(2) and 441i(d); 11
CFR 300.10(c), 300.11(b), and 300.50(b).  In defining the
term "agent" for the purposes of part 300 (see 11 CFR
300.2(b)), the Commission explained that "a principal can
only be held liable for the actions of an agent when the agent
is acting on behalf of the principal, and not when the agent is
acting on behalf of other organizations or individuals.
Specifically, it is not enough that there is some relationship
or contact between the principal and agent; rather the agent
must be acting on behalf of the principal to create potential
liability for the principal." Explanation and Justification for
Final Rules on "Prohibited and Excessive Contributions;
Non-Federal Funds or Soft Money," 67 Fed. Reg. 49064,
49083 (July 29, 2002).

The FEC further explained in AO 2004-25, supra that
Although the restrictions extend to officers and agents of a
national party committee, the plain language of both the Act
and the Commission's regulations specifically limit
application of these restrictions to national party committee
officers and agents only when such individuals are acting on
behalf of the national party committee.1 See 2 U.S.C. 441i(a)
and (d); 11 CFR 300.10(c)(1), 300.11(b)(1), and
300.50(b)(1).  Moreover, in discussing the application of 2
U.S.C. 441i(a) and 441i(d) to party officers, the Supreme
Court has acknowledged that these provisions do not apply to
officers acting in "their individual capacities." McConnell v.
Federal Election Commission, 540 U.S. 93, 157 (2003). 

The Trustee find that the above FEC discussions provide little
comfort to discourage frivolous claims motivated by partisan
purposes, as FECA provides no penalty for misuse or abuse or
process, that is filing malicious claims. Cf. 2 U.S.C. § 437g.
“The gravaman of [abuse of process] . . . is the misuse of
process, no matter how properly obtained, for any purpose other
than that which it was designed to accomplish.” Rosen v. Am.
Bank of Rolla, 627 A.2d 190, 192 (Pa. Super. 1993). The
elements of an abuse of process is that a party: (1) used a legal
process against someone (2) primarily for a purpose other than
for which it was designed; and (3) that harm resulted. Id. 
However, No abuse of process claim lies where a defendant has
done nothing more than carry out process to its authorized
conclusion, even if done with bad intentions. See generally Gen.
Refractories Co. v. Fireman’s Fund Ins. Co., 337 F.3d 297,
304-308 (3d Cir. 2003) (providing thorough and expansive
explication of the abuse of process doctrine).   Misuse of
process or as more commonly known, malicious prosecution is
when someone maliciously initiates criminal proceedings
without probable cause (with the proviso) and that the
proceedings were terminated in the accused’s favor. Kelley v.
Local Union 249, 544 A.2d 940, 941 (Pa. 1988).

Accordingly, the Trustee find it extremely prudent to provide
for ethical guidance by erecting a Chinese Wall whenever any
possibility of a meritorious or frivolous claim that the DNC or 
RNC or any other cestui que trust is a sponsor as such is
defined under 11 CFR 300.2(c) may arise.

The purpose of a “Chinese Wall” is to segregate one party or
transaction from another party or transaction.  It is an ethical
(not physical) barrier that separates two or more groups, usually
as a means of restricting the flow of information.  See BLACK'S
LAW DICTIONARY 573 (7th ed. 1999).  Typically, the wall is
purely conceptual by means of various policies.  The concept of
the Chinese wall is employed in a wide variety of environments,
including the financial industry, business, software
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development, project management, network security, law, and
journalism.  It came about and by Congress enacting the
Glass-Steagall Act. 
 
Because the Trustee must adhere to the Cardozo standard, it is
not merely the adherence of maintaining honesty and integrity,
but the punctilio of adhering to honesty and integrity which is
required. Meinhard v. Salmon, supra, the Trustee find there
must be precise definitions behind such provisions, that are
independently verifiable in a judicial proceeding.  As an Ohio
court explained in an analogous governing attorneys certain
proof of a valid Chinese Wall, the pertinent provisions instantly
applicable being: 

Factors to be considered in deciding whether an effective
screen has been created are whether the law firm is
sufficiently large and whether the structural divisions of the
firm are sufficiently separate so as to minimize contact
between the quarantined attorney and the others, the
likelihood of contact between the quarantined attorney and
the specific attorneys responsible for the current
representation, the existence of safeguards or procedures
which prevent the quarantined attorney from access to
relevant files or other information relevant to the present
litigation, * * * instructions given to all members of a new
firm regarding the ban on exchange of information, and the
prohibition of the sharing of fees derived from such litigation.
Cromley v. Bd. of Edn. of Lockport Twp. High School Dist.,
17 F.3d 1059, 1065 (7th Cir. 1994); Schiessle v. Stephens,
717 F.2d 417 420-421 (7th Cir. 1983) (presumption not
rebutted because no "institutional mechanisms" were in
effect to insulate quarantined attorney from rest of firm);
LaSalle Natl. Bank v. Lake Cty., 703 F.2d 252, 259 (7th Cir.
1983); United States v. Goot 894 F.2d 231, 235-236 (7th Cir.
1990).
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