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Introduction 
 

Welcome to insurance – what every business should know 
Insurance has never been a particularly pressing subject for businesses. Often it is misunderstood and 
neglected. However, when claims arise and evidence of insurance cover cannot be found, the direct 
financial impact on a business means that it can quickly come to understand the seriousness of not 
being able to trace its historic insurers or the impact if they are insolvent. Additionally, in the arena of 
mergers and acquisitions, businesses need to understand the liabilities which they may unwittingly 
inherit in order to plan their corporate structure and protect themselves should future claims arise. 
Mills & Reeve’s lawyers are experts in advising in this area with proven track records in assisting 
businesses to understand and manage their insurable liabilities. 
 
This briefing sets out some of the main areas which from our experience are currently causing 
difficulties for businesses. 
 
We hope that you find it a useful introduction to these issues. Should you need our assistance or wish 
to discuss these matters further, please do not hesitate to contact us. 
 
Insurance, particularly employer’s liability and public liability insurance, is increasingly becoming a 
boardroom issue. The emergence of uninsured legacy disease claims can eat into profits and threaten 
financial security. 
 
This card identifies some of the most common areas of difficulty which businesses are currently facing 
and provides practical advice on: 
 

o Employer and public liability insurance – are you adequately covered? 

o Long tail disease liabilities – a legacy of decades ago. 

o How asbestos claims can financially impact on businesses. 

o How Tupe transfers can adversely affect the untutored. 

o How an insurer ’s insolvency affects a business. 

o Policy holders ’ rights and obligations. 

o Nomination of your solicitors to handle your claims rather than the insurer’s panel firm. 

o Top tips for tracing old insurance policies. 
 

Alan Jacobs 
Partner 
T +44(0)121 456 8470 
alan.jacobs@mills-reeve.com 

Chris Gough 
Consultant 
T +(44)(0)161 235 5447 
chris.gough@mills-reeve.com 
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Types of insurance coverage 
 

Employer’s liability insurance 
This type of insurance is designed to indemnify an employer for its liability to its own employees for its 
acts or omissions and for its vicarious liability for those employed by it in the course of its business. 
 
Since 1 January 1972, it has been compulsory for employers to have employer’s liability insurance. 
 
Problems which business can face in respect of this type of insurance include: 
 

o Before 1972, many employers did not have employer’s liability insurance and therefore have 
to meet liabilities for current claims arising from activities before that date if they are still 
trading. This is a real problem when they are facing expensive disease claims.  

o Where liability has been acquired as a result of a Tupe transfer, this can present problems for 
the transferee company, where insurance does not exist, cannot be traced or variations in 
policy wordings have not been understood.  

o Local authorities and nationalised industries were exempt from the obligation to have 
employer’s liability insurance. This has the potential to create a financial burden for successor 
companies who have inherited the liabilities of those bodies to their employees through Tupe 
transfers.  

o Variations in policy wording can leave businesses inadvertently without cover. 
 
Today’s employer’s liability policies are written on an injury caused/sustained or event occurring basis 
which means that cover is provided for events occurring during the currency of the policy. However, 
occupational diseases invariably develop many years after the event which caused them and to which 
the policy must respond. 
 
Historically some employer’s liability policies were written on a losses/injury occurring basis. In a 
disease case that type of wording responds when the condition develops rather than when the 
exposure took place. That will be decades later in asbestos related claims. 
 
Where a business has a combination of policies responding in different ways, there is a danger, 
particularly with disease claims, that none of the policies will respond to meet the claim, leaving a hole 
in the cover which the business has to fill. 
 
Public liability insurance 
This indemnifies a business against any liability it incurs to third parties other than its employees, eg 
sub contractors and visitors. Many claimants are compelled to consider making claims against the 
occupiers of properties where they worked rather than their employers because their employer is 
insolvent or their employer’s insurer cannot be traced or is insolvent. 
 
Occupiers can be liable because they allowed activities on their premises which generated exposure 
to hazards resulting in diseases or failed to adequately supervise. Unlike employer’s liability insurance 
there is and never has been any statutory obligation to have public liability insurance. A prudent 
business will arrange cover and many policies combine employer liability and public liability cover. 
However difficulties which can occur are: 
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o As public liability insurance has not been compulsory there are likely to be gaps in cover and it 
may be more difficult to trace this type of insurance than employer’s liability.  

o Unlike employer’s liability insurance there is no Financial Services Compensation Scheme 
(FSCS) protection and if the public liability insurer becomes insolvent the policy holder must 
meet the claim. 

o Problems can arise as a consequence of variations in the wording of public liability policies 
where the policy is triggered in different ways at different times so that they do not cover the 
event which has occurred and leave the policy holder to bear the cost of the claim itself. 

o There is a debate in mesothelioma claims as to whether it is the policy taken out 10 years 
before the condition started to develop which should meet the claim or that taken out five 
years before. 

o Often the current business may bear no relation to that which existed at the time of the 
exposure which can result in difficulties in persuading the public liability insurer to meet the 
claim. 

o Public liability policies often exclude liability for sold companies making them worthless to 
businesses who may have purchased companies which are later targeted with a claim 
requiring the public liability policy to respond. 

o Since the 1980s some policies contain asbestos exclusion clauses bringing the liability to 
meet the claim back to the business itself. 

 

Long tail diseases and their impact on businesses 

o Long tail diseases are conditions which arise from occupational working practices which 
operated often decades ago and over prolonged periods of time. These include asbestos 
related chest diseases such as mesothelioma, deafness, vibration white finger. These claims 
can be very expensive both in terms of damages and costs. They are distinguishable from 
conditions which arise as a consequence of very short and more recent periods of exposure 
such as asthma or carpal tunnel syndrome. 

o They represent a major concern to businesses because often there is no identifiable insurer to 
meet older claims and the business has to pay them itself. 

o In recent years there has been an emergence of compensation claims for long tail diseases 
which are easy to feign because of the limited availability of objective tests or where it is 
difficult to distinguish their cause from occupational exposure as opposed to lifestyle. These 
conditions include vibration white finger and chronic bronchitis. 

o Claimant solicitor ’s firms have recognised disease claims as providing a lucrative source of 
income particularly where group actions can be identified and are constantly trawling for such 
claims. 
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Asbestos related conditions 
Asbestos related conditions are typical long tail diseases. Although they cannot be feigned, they are 
capable of severely impacting the financial welfare and viability of businesses which may now have no 
link to the activities which have led to the contraction of the disease. 
 
They include: 
 
Mesothelioma 
A cancer of the lining of the lungs. Its latency period can be 30, 40 or 50 years so that the exposure 
can have occurred in the 1950s and 1960s when a company had no insurance or details of it may 
have been lost over the years. Additionally the ability to defend these claims wanes over time. The 
conventional view is that the sole cause of this condition is asbestos exposure. It is always fatal and 
the typical life expectancy from onset of symptoms to date of death is 14 months. 
 
The accepted opinion is that one fibre of asbestos can cause the condition and so it is not dose 
related. It is also regarded as an “indivisible” condition which means that there is no explained link 
between the exposure which causes it and its development so that its effects need not be divided 
between different exposers. Claimants’ solicitors can therefore choose to pursue the easiest or most 
financially sound target for 100% of the value of each claim which generally range in value from 
£100,000 upwards. 
 
Asbestosis 
A type of pneumoconiosis resulting in loss of lung function. It is always due to asbestos exposure. 
Nowadays, it is often not fatal but the disability caused can result in a requirement for significant care. 
Typically, it develops more than 20 years after exposure. The heavier the exposure, the worse the 
condition. It is therefore regarded as a “divisible” condition meaning that the defendants are liable only 
for the particular damage they have caused. Claims can be valued at £100,000 upwards. 
 
Lung cancer 
All types of lung cancer caused by smoking can also be caused by asbestos. Where certain criteria 
are met doctors will attribute the lung cancer to asbestos exposure rather than smoking, resulting in a 
potential liability for damages. It is fatal in 90% of cases and regarded as an “indivisible” condition. 
Claims are valued at similar levels to mesothelioma ones. 
 
Pleural plaques 
These are areas of fibrous thickening on the outer layer of the lung which are usually caused by 
asbestos. They have a latency period of 20 years. They present no symptoms and as the result of a 
House of Lords decision are not compensatable in England or Wales. The position in Scotland is 
different. However, the English government may resurrect the right to claim. 
 
Diffuse pleural thickening 
This is thickening of the pleura, usually the visceral layer resulting in the two layers of the lung sticking 
together. It has many causes including asbestos exposure. It has a latency period of 20 years and is a 
“divisible” condition. In the absence of the ability to pursue claims for pleural plaques, claimants’ 
solicitors are increasingly looking for evidence that the condition is pleural thickening. 
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Why should businesses worry about asbestos? 

o Currently, approximately 2,000 people die each year as a consequence of mesothelioma. That 
figure is expected to peak in 2016 but will take decades to fall. 

o Mesothelioma claims are increasingly made by relatives of those who came into contact with 
asbestos at work and have as a consequence themselves developed the condition. Public 
liability insurance policies would normally respond to these claims but only if the policy can be 
found and is worded appropriately to cover the risk. 

o Should pleural plaques become actionable again in England and Wales, many thousands of 
claims can be expected. Claims harvesters will identify potential victims using x-ray scan vans 
as they have done in the past. 

o 40,000 people die of lung cancer each year and many claimants’ solicitors see this as their 
next big source of work. It is not possible to tell whether the lung cancer in someone exposed 
to asbestos is due to that or to smoking or a combination of both. 

 

The danger of TUPE transfers 
Most businesses are aware that they inherit an employee’s employment rights on transfers covered by 
the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE). These regulations 
have been in force in some form since 1982. Originally confined to protecting employees’ rights on the 
transfer of a business, or similar undertaking, their scope was extended in 2006 to some kinds of 
service provision changes. However it is the “classic” transfer that is most likely to be relevant in an 
insurance context. 
 
While it is generally understood that employees’ employment rights are protected by TUPE, many do 
not realise that transferees also inherit the previous employer’s liability for the transferred employees’ 
personal injury and disease claims. Fortunately, the transferee employer is entitled to the benefit of the 
transferor’s liability insurance to meet the claim but difficulties can arise resulting in the transferee 
company having a personal liability. This is particularly so where it is the last employer in a chain of 
successive TUPE transfers taking place over an extended period of time. 
 
Problems 

o No insurance policy was held by the old employer in the first place. This is possible if the 
employment occurred pre 1 January 1972.  

o The transferee cannot trace the relevant insurance policy taken out.  

o The insurer of the old employer is now insolvent, eg Chester Street, Builders Accident 
Insurance (BAI), and the exposure occurred pre 1 January 1972.  

o The transferee seeks to rely on a purchase agreement indemnity but it is limited in monetary 
terms or by time period or the transferor is insolvent.  

o The insurance policy provides for a large excess which the insurer expects the transferee to 
pay.  

o The old employer was a local authority or nationalised industry and therefore under no 
obligation to take out insurance.  
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Solutions 

o Prioritise enquiries about the industrial history of target companies. Be aware of what is being 
acquired and what the potential for claims might be. 

o Seek a full insurance history and ideally obtain copies of all old insurance policies so the 
precise terms of cover can be checked. 

o Make investigations to fill gaps in insurance before claims are made and whilst there is still the 
time. 

o Obtain and keep old board meeting minutes, directors’ reports and accounts for companies 
acquired as these may be an invaluable source of information. 

o Acquirers of businesses with their roots in nationalised industry and local government should 
consider what cover they have for long tail disease claims. 

o Make enquiries about the nature of previous claims particularly long tail diseases. 

o Consider what information would be required to successfully defend potential future claims. 

o Weigh up the cost of potential claims against the commercial realities of the purchase of a 
target. 

o The potential for uninsured claims may be a bargaining factor in the purchase price of a target 
or in the indemnities which are negotiated. 

o Consider the purchase of retrospective insurance cover. 

 

The corporate veil 
Under English company law, a limited company is a separate entity in its own right, that is responsible 
for its own acts or omissions. The company is identifiable by its individual company number which 
gives it its own legal personality, distinct from that of its members.   
 
A claimant must sue the company that employed him. If the employing company is dormant with no 
assets or insurance which can be traced, then, relying on the principle of separate legal personality for 
limited companies, the loss will lie with the dormant company. 
 
If the employing company has been dissolved, it can be restored to the register, however there maybe 
little point in doing so if it has no assets, insurance or purchase agreement indemnity to rely on. 
 
But be aware: 

o Where a TUPE transfer has taken place, the claimant must sue the transferee. 

o Where a dormant company is due repayment of an inter-company loan by another group 
company, once judgment is obtained, the claimant becomes a creditor of the dormant 
defendant company and can appoint a liquidator to wind it up and enforce repayment of the 
loan. The liquidator’s costs become payable as part of the repayment of the debt. The 
corporate veil remains intact but the creditor group company will be forced to make payment 
on behalf of the defendant from its own funds as repayment of the loan. 

o Where another company has given an indemnity or guarantee to the dormant or dissolved 
company. 

o Where the company has become a private unlimited company, perhaps for the purposes of a 
capital reduction or to avoid the need to file accounts. Its shareholders will have an unlimited 
liability if no insurance cover is located. 
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o Where an uninsured company has been dissolved in the face of compensation claims, its 
directors may become personally liable. 

 
Lifting the veil? 
But what if there is a viable and solvent parent company? Might the claimant employed by a subsidiary 
that is merely an empty shell look to that company’s holding company for recompense? In certain very 
circumstances the courts have been willing to disregard the principle of separate legal identity and to 
“pierce the corporate veil”, thereby passing on legal responsibility for a company’s acts to its 
members. So where the company is part of group that responsibility might be passed to its parent 
company. That said, to date the courts have been very reluctant to “lift” the veil simply because it is 
thought to be necessary in the interests of justice. 
 

Circumventing the corporate veil – the parent company 

duty of care 
Notwithstanding the usual reluctance to pierce the corporate veil, businesses should note that in 2012 
the Court of Appeal opened up a new route for a claimant employed by a defunct subsidiary to make 
its parent company directly liable. That case involved a claim by an employee of an empty shell 
subsidiary for asbestosis caused as a result of exposure to asbestos when he worked for the 
subsidiary more than 50 years ago. The court found that the parent owed him a duty of care and had a 
responsibility for the employee’s safety.  
 
Be aware that: 

o By holding that a parent company owed a separate duty of care to the employee of the 
subsidiary, the court effectively endorsed a result which circumvented the corporate veil 
principle. 

o Applied widely, the case has the potential to significantly undermine the protection afforded to 
parent companies by the corporate veil and steps already taken to protect corporate groups 
such as dissolving dormant companies with potential liabilities. 

o The court went beyond the specific facts of the case by setting out general principles which it 
considered relevant to whether a duty of care should be imposed on a parent company to its 
subsidiary's employees, which included the parent having superior knowledge on some 
relevant aspect of health and safety in the particular industry. 

o Of greatest concern to holding companies is that the court suggested that the duty of care 
might be imposed where the parent intervened in funding and production aspects of the 
subsidiary, as opposed to merely health and safety issues.  

o The case might be used by "forum shopping" claimants to argue that because a UK domiciled 
parent took an interest in the commercial affairs of an overseas subsidiary, the parent owed a 
duty to the claimant in respect of the subsidiary.  

 
Remember that in order for the case to be relied upon by a claimant ,the parent company will have to 
have owned the subsidiary contemporaneously with the exposure. 
 
The case is unlikely to impact on venture capitalists because they will not be treated as having the 
superior knowledge, as set out in the general principles establishing the duty.  
 
Whilst the parent company in the case in question had involvement in health issues affecting its 
subsidiary, this is not a common feature of most long tail disease claims because until comparatively 
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recently it was relatively unusual for companies to have group medical advisers or health and safety 
managers.  
 

How an insurer’s insolvency affects a business 
The cost of disease claims, has forced some insurers out of business and may have a similar affect on 
others in future. The impact on their policy holders will generally depend upon when the exposure took 
place. 
 
Pre 1 January 1972 
A claimant who can establish the existence of insurance by an insolvent insurer for an insolvent 
employer can recover 90% of his claim from the FSCS. But this safety net provides no protection for 
the solvent employer prior to 1972. 
 
If the employer company is still solvent or, if dormant, has the benefit of an inter-company loan, the 
company will be personally liable for payment of the claim and claimants’ costs. The liquidator of the 
insolvent insurer will meet the claims handling costs for the defence and make a dividend contribution 
towards repayment of the damages paid out by the employer company – small comfort if only pennies 
in the pound. 
 
Post 1 January 1972 
Because of the obligation to have employer’s liability insurance after this date, the FSCS will meet the 
claim. The exact percentage met by it will depend on whether a scheme of arrangement has been 
entered and its details. It must be satisfied that the insurance company is truly insolvent. However, the 
FSCS will expect a solvent company initially to meet the costs of the claim itself and then make a 
claim for reimbursement. 
 
As the FSCS is a fund of last resort, if any payment is made other than by the legal entity with the 
liability, the FSCS will not reimburse. Companies need to take great care that they do not make 
payments in respect of claims where they have no liability. 
 
Public liability insurance 
Where a public liability insurer becomes insolvent its policy holder must meet the claim irrespective of 
when the exposure took place. 
 

Obtaining insurance – the pitfalls for policy holders 

o Prospective insured’s have an obligation to make full disclosure of all material circumstances 
– it is a contract of utmost good faith. 

o Failure to make full disclosure at the appropriate time will allow the insurer to avoid the policy 
leaving the loss attaching personally to the business. 

o On renewal the duty of utmost good faith is raised afresh. Failure to update any changes in 
material facts will mean that the renewed policy becomes avoidable. 

 

Early notification of claims 

o All policies specify that failure to notify a potential claim may give insurers the right to refuse to 
deal with it. 
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o The right to refuse to deal with the claim can still apply even though the insurers have suffered 
no prejudice as a result of the delay. 

o Businesses should err on the side of caution and notify all incidents which might give rise to a 
potential claim. This might affect premiums but notification would have to be made in any 
event on renewal in order to comply with the duty of utmost good faith. 

 

Assisting insurer’s investigations 

o All policies generally require insured’s to provide their insurers and solicitors with all necessary 
help and information including a complete and truthful account of the facts and all relevant 
documentation and other evidence both favourable and unfavourable. 

o Cover can be withdrawn if there is failure to co-operate at all or within a reasonable time. 

o Co-operation includes: 

o providing access to employees who are potential witnesses; 

o providing facilities for witnesses to be interviewed during working hours without loss of 
wages; 

o providing access for inspection purposes by your insurer, their solicitor, the claimant 
and his solicitor and engineers for either side; 

o providing access to your insurers of all documents both favourable and unfavourable 
surrounding the claim; 

o allowing employee witnesses time off to attend court subject to payment of their 
reasonable expenses ie, loss of earnings. There is no right to claim the cost of lost 
production or cover by another employee from either your insurer or the claimant. 

o Personal injury and disease claims, pre-action protocols and procedural rules contain strict 
time limits which need to be complied with. In certain cases, non compliance may merely 
result in a costs penalty but in other cases this may lead to a defendant being barred from 
defending all or part of a claim. It is important therefore that you pass letters of claim to your 
insurers as soon as possible or if you have no insurers that you seek legal advice to protect 
your business. 

 

Nomination of your own solicitors to defend claims 
Do you recognise the following concerns? 

o That claims which you believe should be resisted have been settled. 

o That you have no control over the outcome of litigation despite the fact that you will be paying 
for it in the form of excess payments on claims or increased premiums because it impacts on 
your claims history. 

o That whilst your premium is dependent upon your claims history, your insurer’s panel firm may 
not have the same agenda as you. 

o That your insurer ’s panel firms or personnel change frequently so that you keep having to re-
explain how your business works and the approach to your claims is not consistent. 

o That you have no opportunity to develop an ongoing relationship with lawyers you can trust to 
handle your claims and who will designate a defined team to specialise in them. 

 
Insurance premiums and your associated claims history now represent a major factor for businesses. 
Whether or not you have a deductible you have the power to instruct your broker when placing your 



Insurance: What every business should know  Mills & Reeve 

 

10 

insurance to insist that as a term of the cover, your choice of law firm to deal with your claims is 
respected. 
 
The benefits of this include: 

o No additional cost to you as the insurer meets the fees of your chosen firm. 

o More control over an important area of your business, impacting on your balance sheet. 

o Consistency of approach and continuity even if your insurers change. 

o “Joined up” advice where decisions in civil claims also impact on employment issues such as 
Disability Discrimination Act and Health and Safety executive prosecutions. 

o More effective claims handling as your solicitor already has an ongoing relationship with your 
business. 

 

Top tips for tracing insurance cover 
The obligation to retain records of their insurance cover lies with policy holders and not insurers or 
brokers. Employers have traditionally been required to retain employer liability insurance certificates 
for at least 40 years. Invariably, companies have failed to do so, as they have not appreciated that 
long tail disease claims may be made against them. When that happens they have to bear the cost of 
investigations to trace their insurers as well as potentially being left with a personal liability for the 
claim. 
 
Insurers are alive to the problems of tracing coverage for long tail disease claims. If provided with 
properly researched evidence they may be willing to accept that they were on risk even in 
circumstances where they are unable to trace any evidence themselves. The goodwill of the insurer is 
being sought in these cases and persistence and attention to detail from advisors are required. 
 
The following are suggested routes for tracing insurance: 

o Retain and review archive documentation relating to settlement of other claims, whether 
accident or disease for the relevant period. 

o Accident report books, past staff claim records, trade union organisations, local authority 
records and advertising documents are all sources of information. 

o Interview long standing or retired directors or management staff for their recollection of 
arrangements. 

o Keep a record of past brokers and request them to consider their records, although there is no 
obligation for them to have retained them. 

o Contact the Association of British Insurers who will write to all existing insurance companies 
and ask them to check their records. 

o Retain and review company board meeting minutes, directors’ reports and accounts for 
mention of insurance renewal arrangements. 

o Consider instructing an insurance archaeologist who specialises in tracing insurance. 
 

Disease and latent liability issues – what we can do for you 

o Trace and advise on insurance coverage and negotiate with insurers for reimbursement of 
your outlay. 

o Identify where liability for long tail disease claims lies. 
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o On a potential acquisition advise on: 

o the implication of TUPE transfers; 

o the historic liabilities of target companies; 

o the adequacy of the target ’s past insurance cover; 

o the impact of contractual indemnities. 

o Identify and estimate balance sheet exposure. 

o Work with experienced and effective insurance archaeologists to establish insurance cover. 

o Provide strategic advice in the face of potential group litigation claims for diseases. 

o Handle all types of potentially uninsured long tail disease claims from first notification to 
resolution. To include asbestos related chest diseases such as mesothelioma and lung 
cancer, hand arm vibration syndrome, noise induced deafness and work related upper limb 
disorders. 

 
Examples of our work include: 

o Providing due diligence advice on the risk of inheritance of liabilities for long tail disease as a 
consequence of a proposed acquisition of an asbestos removal company. The purchaser 
decided that the potential financial impact of future claims was too great. 

o Successful repudiation of a mesothelioma claim by demonstrating that the substance the 
claimant used was in fact Supalux and contained no asbestos. 

o Advising corporate clients in negotiations with the government over responsibility for historical 
long tail disease liabilities. 

o Strategic advice in the group litigation relating to the coal miners’ disease claims. 

o Advising in conjunction with our employment law experts on the inter-relationship between civil 
claims for damages and potential Disability Discrimination Act claims. 

o Advising a holding company on its liability for the negligence and breach of statutory duty of a 
dissolved company. 

o Numerous investigations on behalf of uninsured businesses in respect of disease claims. 
Subsequent tracing of insurance and presentation of claims for reimbursement of outlay by 
insurers. 
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