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STATE OF NEW YORK

6892

2019- 2020 Regul ar Sessi ons

| N SENATE

Decenber 6, 2019

Introduced by Sen. MYRIE -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Rul es

AN ACT to anend the criminal procedure law, in relation to notions for
resentenci ng by the people

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The Legislature finds and declares the follow ng:

1. People who conmit crinmes grow and change over tine. The comi ssion
of a crime--no matter the offense--need not define a person forever.
Conti nued incarceration of people who no |onger pose a risk to conmunity
safety is not in the public interest and only makes our State and socie-
ty | ess humane

2. Yet after a person is sentenced, we provide few neaningful nech-
anismse to review the Ilength of that sentence based on how a person
responds to incarceration. We linit these opportunities even though at
the time of sentencing, all involved--including prosecutors, judges,
defense attorneys, and even the person sentenced--are not positioned to
determine with any precision howlong a sentence needs to be in order to

fulfill the purpose of incarceration. It is inpossible to predict how
i ndividuals will develop during incarceration
3. The result of this systemis thousands of people still serving

prison terns despite having |long-since been rehabilitated. Qur system
traps tens of thousands of people in New York's prisons who are not a
safety risk, many for life or de facto |ife sentences.

4. Qur failure to provide a neaningful opportunity for rel ease al so
traps a | arge nunber of people in prison who are serving sentences
i nposed during the tough-on-crinme era that we woul d not inpose today.

5. Qur overreliance on |engthy sentences hel ped expl ode New York's
prison popul ati on.

a. In 1980, New York incarcerated just over 20,000 people. Despite
recent efforts to reduce the state's prison population, there remain
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over 45,000 people in our State's prisons, and over 70,000 people when
jail and prison popul ations are conbined. Even with recent reductions,
New York's incarceration rate remains nearly 2.5-tines what it was in
1980, as the State incarcerates 249 people per 100, 000.

b. Currently, nore than 9,000 people in New York prisons are serving a
life or wvirtual life sentence. This is the ninth highest percentage of
people in prison serving such sentences in the country.

c. Too many people are serving life sentences for crimes commtted
before they even turned twenty years ol d.

d. Over athird of people in New York's prisons are serving sentences
of 10 years or nore; nore than 8,500 people have been in prison for at
| east 20 years.

e. Over 90% of people in prisonin New York are incarcerated for
either a first or second felony offense and nore than 40% had never
previously served a jail or prison sentence.

6. New York's reliance on determnate sentences has particularly
contributed to the increased nunber of people serving sentences who no
longer pose a risk to public safety. A person serving a determ nate
sentence in New York nust serve at least 6/7 of the sentence before
rel ease i s possible.

a. The total nunber of people serving a determ nate sentence has
tripled since 2001.

b. Currently 60% of people in prison are serving a determnate
sent ence.

c. 98% of all people convicted of a drug crime in New York are serving
det erm nat e sentences.

7. Though there have been increnental inprovenents in recent years,
New York's current system of parole provides little relief for those
facing |l engthy sentences who have been rehabilitated. O the over 12,000
peopl e who sought rel ease through parole in 2017, nmore than 7,500 people
wer e denied (63%.

8. Incarcerating people for long periods of tine--long after a person
presents a risk of danger--takes away tax dollars that could be used for
heal th care, housing, education, and infrastructure.

a. The current average cost of inprisoning a person in New York is
$69, 000 per year. In contrast, New York spends |ess than $20,000 a year
per student it educates.

b. The Fiscal Year 2020 executive budget recommended $3.38 billion for
the Department of Corrections and Comunity Supervision, an $84.2
mllion increase fromthe previous fiscal year. New York State prisons
spend $380.6 million alone on health care costs, a 20% increase from
three years earlier.

c. The increasing health <care costs are largely due to New York's
agi ng prison population. It costs nore to incarcerate a person as that
person ages because of increased health costs, and there are nore than
10, 000 people in our prisons over the age of 50. And since 1992, the
nunber of people age 50 and ol der incarcerated in New York State prisons
has steadily increased, while the population of every other age group
has declined dramatically.

9. Lengthy incarceration separates famlies and conmmunities and has
deci mat ed conmunities of color.

a. 61% of all people in prison in New York have at |east one child,
i ncluding nore than 70% of all women in prison.

b. People of color are incarcerated at disproportionate rates. A
Latinx person is three tinmes nore likely than a white person to be in a
New York prison and an African Anerican person is eight tines nore |ike-
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ly than a white person to be there. Though African Americans nmake up
18% of the state's popul ation, they represent 48.2% of those the state
i ncarcerates.

10. New York's sentencing |laws stand out when conpared to the rest of
the world in terms of their unique cruelty and punitiveness.

a. It is rare for a European country to have a sentence |onger than 20
years, and many do not have |life sentences.

b. I'n Latin Arerica, only 6 out of 19 countries allow life sentences.

c. Many countries allow for parole release, like Belgium which
requires parole review after ten years and Gernmany after 15.
d. If New York state were a country, it would have the fifth highest

incarceration rate in the world.

11. The actions of District Attorneys have had an oversized inpact on
the growth of prison popul ati ons since the 1980s.

12. The goal of prisonis to protect public safety and pronote reha-
bilitation. The continued incarceration of those who no | onger present a
serious risk to the public's safety neets neither of those goals.
District Attorneys currently have no nechanismto revisit cases fromthe
past in which their office recommended sentences that today woul d be
vi ewed as excessive, or which no | onger neet the goals of incarceration
District Attorneys should be able to nove for a nodified sentence when
an incarcerated person has served a substantial anpunt of time in prison
on the original sentence, specifically: at |east 20 years in prison for
an A felony or at least 15 years in prison for any other felony.

13. Providing District Attorneys with an opportunity to nove to reduce

a sentence will not risk public safety. Research has consistently shown
t hat:
a. Individuals age out of committing crinmes, even those convicted of

the nost serious offenses.

(A) By the tine individuals reach their thirties, their odds of
commtting future crinmes drop dramatically. Wile crine starts to peak
when a person is in his or her late teenage years to mnmid-20s, crime
drops "sharply" as adults reach their 30s.

(B) Much of this is due to neurol ogical changes, which take place in
prof ound ways up until an individual turns 26. The prefrontal cortex,
which is highly involved in executive functioning and behavi or control
continues to develop until age 26, making it harder for young people to
make what adults consider |ogical and appropriate deci sions.

b. Simlarly, the odds of recidivismdecrease significantly with age,
and a person's age--not whether they commit a prior violent crime--is
the nunber one predictor of whether a person will conmt a new crine
once rel eased from prison

(A) Rel eased individuals over the age of 50 have a very |l ow recidivism
rate; in New York state, just 5 percent of people released from prison
aged 50 to 64 return to prison for new of fenses; anpbng those aged 65 or
hi gher, the rate of new offending is just six-tenths of 1 percent.

(B) The Ofice of Inspector General of the US Departnent of Justice
has found that older people in prison commt |ess m sconduct while
incarcerated and have a lower rate of re-arrest once rel eased, and has
reconmended the wearly release of older people in prison to help nmanage
the inmate popul ati on and reduce costs at the Bureau of Prisons.

(C) Several studies, state policies and prograns, and the National
Institute of Corrections of the Bureau of Prisons, consider incarcerated
i ndividuals aged 50 and above to be elderly because incarcerated people
age at an accelerated rate. They are nore likely than the general public
to experience stresses like long histories of alcohol and drug m suse,
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insufficient diet, lack of nedical care, financial struggles, and stress
of maintai ning safety whil e behind bars.

c. Decreasing sentences does not increase crine.

(A) Between 1996 and 2016, New York city reduced its jail and prison
popul ati on by 55% while also reducing its violent crine by 58%

(B) A recent Brennan Center for Justice report documented 34 states,
including New York, that reduced both their prison population and their
crinme rates.

(G The Sentencing Project concluded that Ilengthy prison terns are
count erproductive for public safety.

(D) The Justice Policy Institute found little to no correlation
between tinme spent in prison and recidivismrates.

14. A District Attorney's ethical obligationis not just to secure
convictions and sentences, but to do justice. This act will allow DAs to
fulfill this ethical obligation by noving to reduce sentences where the
interest of justice demands it.

15. This act does not relieve people of the consequences of crimnal
conduct; rather, it provides a District Attorney with the opportunity to
seek a reduced sentence and allows a judge to nmake the decision after

reviewing all current and relevant information. This act will help nake
our policies consistent with the reality that many--though certainly not
all--people that we incarcerate have since grown, changed, and been

rehabilitated to the point where continued incarceration no |longer is
required to protect the public.

8 2. The crimnal procedure |law is anended by adding a new section
440.48 to read as foll ows:

8 440.48 MWbtion for resentence; by the people.

1. Where a defendant is serving a sentence of incarceration for a
deternm nate or indeterninate sentence, the court in which the judgnent
was entered, upon notion of the people, nmay set aside the sentence and
resentence the defendant if such resentencing is in the interest of
justice.

2. The people may nake a notion for resentence after a defendant has
served at least twenty years of a sentence for a class A felony, or at
least fifteen yvears of any other sentence., including a sentence received
following a guilty plea. The nption shall be nmade upon reasonable notice
to the defendant and to the attorney if any who appeared for himor her
in the last proceeding which occurred in connection with the judgnent or
sentence.

3. The nodified sentence inposed by the court shall not require the
def endant to serve nore than the renmainder of the original sentence and
nmay be below the statutory mandatory mininmumterm of inprisonnent for
the offense. In calculating the nodified sentence to be served by the
def endant., such defendant may be credited for any jail tine credited
towards the subject conviction as well as any period of incarceration
credited toward the sentence originally inposed

4. The court shall give notice of any sentence-nodification
proceedings to victins or the family of the victins, if they can be
located with reasonable efforts. Victins and victins' fanmlies shall be
aff orded an opportunity to be heard.

5. In considering an application made pursuant to this section, the
court shall consider any facts or circunstances relevant to whether
resentencing the defendant would be in the interest of justice., includ-
ing but not limted to:

(a) whether the defendant can be returned safely to the conmunity,
including but not limted to:
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(i) whether there is a reasonable probability that if released, the
defendant will live and remain at liberty without violating the law, or
(ii) evidence that reflects whether age, anmpbunt of tine served, or

di m ni shed physical condition or health, if any, have reduced the
defendant's risk for future violence;
(b) the defendant's disciplinary record while incarcerated;

c) any neasures the defendant has taken toward rehabilitation, such
as the defendant's record of participation or willingness to participate
in progranming and treatnent while incarcerated;

(d) the age of the defendant and the nunber of years he or she has
already served of the original sentence

(e) any victiminpact statenent fromthe original sentencing and any
supplenental statenent nmade to the court by the victimor the victims
famly pursuant to this section;

(f) the recommendation of the departnment of correction and community
supervi sion; and

(g) evidence that reflects that circunstances have changed since the
defendant's original sentencing so that the defendant's continued incar-
ceration is no longer in the interest of justice.

8 3. This act shall take effect immediately.




