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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

 
 

SCHEDULE 13D/A

Under the Securities Exchange Act of 1934
(Amendment No. 2)

 
 

Provectus Biopharmaceuticals, Inc.
(Name of Issuer)

Common Stock, par value $0.001 per share
(Title of Class of Securities)

74373F100
(CUSIP Number)

Peter R. Culpepper
P.O. Box 32429

Knoxville, TN 37930
(865) 604-0657

(Name, Address and Telephone Number of Person Authorized to Receive Notices and Communications)

March 19, 2017
(Date of Event Which Requires Filing of this Statement)

 
 

with copies to:

David W. Bernstein, Esq.
Goodwin Procter LLP

620 Eighth Avenue
New York, NY 10018

(212) 813-8808

If the filing person has previously filed a statement on Schedule 13G to report the acquisition that is the subject of this Schedule 13D, and is filing this schedule
because of Rule 13d-1(e), 13d-1(f) or 13d-1(g), check the following box  ☐.

(Continued on following pages)
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CUSIP No. 74373F100  
 

1 

 

Name of Reporting Persons
 
Peter R. Culpepper

2

 

Check the Appropriate Box if a Member of a Group*
(a)  ☒        (b)  ☐
 

3

 
SEC Use Only
 

4

 

Source of Funds*
 
PF

5

 
Check Box if Disclosure of Legal Proceedings Is Required Pursuant to Items 2(d) or 2(e)    ☐
 

6

 

Citizenship or Place of Organization
 
United States

Number of
Shares

 Beneficially 
Owned by

Each
Reporting
Person

With
 

  

7 

  

Sole Voting Power
 
3,474,998

  

8

  

Shared Voting Power
 
0

  

9

  

Sole Dispositive Power
 
3,474,998

  

10 

  

Shared Dispositive Power
 
0

11

 

Aggregate Amount Beneficially Owned by Each Reporting Person
 
3,474,998

12

 
Check Box if the Aggregate Amount in Row (11) Excludes Certain Shares*    ☐
 

13

 

Percent of Class Represented by Amount in Row (11)
 
1.4%

14

 

Type of Reporting Person*
 
IN

*SEE INSTRUCTIONS BEFORE FILLING OUT!
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Item 1. Security and Issuer

This Amendment No. 2 to a Statement on Schedule 13D (this “Statement”) relates to common stock, par value $0.001 per share (“Common Stock”), of
Provectus Biopharmaceuticals, Inc. (the “Issuer”). The address of the principal executive office of the Issuer is: 7327 Oak Ridge Highway, Suite A, Knoxville,
Tennessee 37931. This Schedule 13D/A is being filed to amend Items 4 and 7.

 
Item 4. Purpose of Transaction

Item 4 of this Schedule 13D is amended so that, as amended, it states the following:

Until December 28, 2016, Culpepper was an officer of the Issuer. Culpepper acquired his shares of the Issuer while he was an officer of the Issuer under
incentive plans and otherwise, without any intention of taking action with regard to an extraordinary transaction, other than participating as an officer of the Issuer
in transactions approved by the Issuer’s board of directors (the “Board”), and without any intention of seeking to cause a change in the Board or management of
the Issuer, other than through recommendations he made to the Board during 2016 in his capacity as an officer of the Issuer.

On December 28, 2016, the Board terminated Culpepper as an officer of the Issuer, purportedly for cause. On January 3, 2017, Culpepper sent the Board
a letter in which he denied that there had been cause to terminate his employment and stated that by abruptly terminating his involvement with the Issuer while
the Issuer was in the process of seeking financing it needs to be able to continue its efforts to obtain approval from the United States Food and Drug
Administration (“FDA”) of its two prescription drug candidates and at a time when he was deeply involved in discussions with major pharmaceutical companies
regarding production and marketing of one of those prescription drug candidates when it is approved by the FDA, without anybody to replace him in either of
those endeavors, the Board is putting the business of the Issuer in severe jeopardy. A copy of that letter is attached as Exhibit 1 to this Statement.

On January 26, 2017, Culpepper sent a letter notifying the Secretary of the Issuer that Culpepper proposes to nominate Charles Littlejohn, Courtlandt G.
Miller, Scott Palmer, Calvin Wallen III and himself for election at the 2017 annual meeting of stockholders of the Issuer to serve as directors of the Issuer. The
notice was sent in order to meet an advance notice requirement of the Issuer’s bylaws. A copy of the letter to the Secretary of the Issuer is attached as Exhibit 2
to this Statement.

On February 28, 2017, prospective Investors (“Investors”), of which Culpepper was one, informed the Issuer that, if Investor commitments for at least
$8 million were obtained, the Investors proposed to purchase for between $8 million and $20 million units consisting of common stock and a new Preferred Stock
of the Issuer. The communication included a draft Term Sheet relating to the proposed investment. That Term Sheet is Exhibit 3 to this Schedule 13D. As the
Issuer was told, at that time the Investor commitments were less than the minimum amount necessary to cause agreements regarding the commitments that had
been made to be effective. One of the conditions to the financing would have been that all the officers and directors of the Issuer resign and persons designated
by the Investors be elected to the Board.

On March 4, 2017, the Issuer issued a press release in which it announced that it had received financing proposals from two investor groups, one of which
was the Investors. On the same day, the Issuer’s lawyers sent a lawyer for representatives of the Investors a brief comparison of the two financing proposals and
said that the Issuer’s Board had deemed the Investor proposal to be far inferior to the other proposal. On March 8, a representative of the Investors responded,
through lawyers, that the Investors had no interest in investing on the terms of the other proposal, and in view of the Board’s belief that the Investor proposal
was far inferior to the other proposal, the Investors were withdrawing their proposal. However, the representative of the Investors said that if the other group is
not able to provide the described financing, or for any other reason the Issuer’s Board decides that it would like to pursue a financing by the Investors on the
terms they had proposed, the principal Investors would try to revive that proposal.

Subsequently, the Investors agreed that they would be bound by their commitments if there were commitments for more than $6 million. On March 19,
2017, the change became effective, and because Investor commitments exceeded $6 million, the Investors who had made commitments became obligated to
one another to provide financing if an agreement with the Issuer was reached. Because of that, the Investors may constitute a group which is treated as a
person for purposes of Section 13(d) of the Securities Exchange Act of 1934, as amended. The Investors who have made commitments beneficially own
26,435,938 shares of common stock of the issuer, constituting 7.25% of the issuer’s outstanding stock.
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On March 19, 2017, a representative of the Investors sent a letter to the Chairman of the Board of the Issuer in which he said that the Investors have at
least $6.2 million of equity (first tranche of a total of $20 million) available to the Issuer if it does not obtain financing elsewhere. He said that more importantly,
the Investors have a highly qualified, senior pharma executive who knows and believes in the Issuer’s IP and is prepared to take, with his team, complete charge
of the Issuer to see that the Issuer can finally deliver on its multiple promises. The representative of the Investors said that if, in fact, financing is available, the
Issuer should get it done. However, if it does not come with a senior experienced pharmacology executive and surrounding team, the Board is wasting time and
money. He said that the Investors’ CEO candidate would like to speak with the Chairman of the Board and the other Board members at the earliest convenience
to share with them his strategy, goals and plan for the Issuer going forward. The March 19 letter also reiterated that the Investors had no interest in investing on
the terms of the other proposal that had been described to them, but if that proposed financing turns out not to be available, the Investors continue to offer
financing on the terms they had previously conveyed. However, it said that more importantly, they offer a highly qualified, oncology drug development specific
management team willing to come aboard and lead Provectus. The March 19 letter is Exhibit 4 to this Schedule 13D.

In addition to participating in the Investor financing, if there is one, and possibly nominating persons for election at the 2017 annual meeting of
stockholders, Culpepper may seek to cause the Issuer’s capital to be restructured, seek to identify purchasers for the Issuer or substantial interests in the Issuer,
seek to cause the Issuer to hire a new Chief Executive Officer and seek to be reinstated as a senior officer of the Issuer.
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Item 7. Material to be Filed as Exhibits

Exhibit 1 — Letter dated January 3, 2017 (previously filed)

Exhibit 2 – Letter dated January 26, 2017 (previously filed)

Exhibit 3 – Draft Term Sheet (filed with this Amendment)

Exhibit 4—Letter dated March 19, 2017 (filed with this Amendment)
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SIGNATURE

After reasonable inquiry and to the best of my knowledge and belief, I certify that the information set forth in this statement is true, complete and correct.
 
Dated: March 20, 2017   By: /s/ Peter R. Culpepper

   Peter R. Culpepper
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Exhibit 3

Purchase Proposal Summary

The following summary describes the principal terms of a proposed offer to Provectus Biopharmaceuticals, Inc. (the “Company”) by a group of investors
(the “Investors”) to purchase the securities of the Company described below.
 
Securities to be purchased from the Company

  

A minimum of 80 and a maximum of 200 units (“Units”), each Unit consisting of one share of
Series D Preferred Stock (the “Series D Stock”) and 1.1 million shares of common stock (the
“Common Stock”).

Total Purchase Price   A minimum of $8 million and maximum of $20 million.

Purchase Price   $100,000 per Unit.

Series D Stock

  

Dividends. The holders of Series D Stock will be entitled to receive cumulative cash dividends,
out of any funds legally available for the declaration of dividends, at the rate per share of seven
and a half percent (7.5%) per annum of the Minimum Liquidation Preference. Quarterly dividends
will be cumulative and will be compounded quarterly. No holder of Common Stock or any other
class or series of stock of the Company may receive any dividends or liquidation distributions until
the holders of the Series D Stock receive the full dividends to which they are entitled. The
Company may, at its option, pay any dividends that are required to be paid on or before March
31, 2019 with Common Stock, valued at its volume weighted average trading price during the ten
trading days ending with the last trading day before the day on which the dividend is due to be
paid (or if information about the volume weighted average trading price of the Common Stock is
not available, valued at the average of the high and low reported trading prices on each of those
ten trading days).
 

Liquidation Preference. Each share of Series D Stock will entitle the holder to receive on
liquidation of the Company the greater of (a) $100,000 (the “Minimum Liquidation Preference”), or
(b) one tenth of one percent (0.1%) of the total sum distributed as liquidation distributions to all
holders of all classes of stock of the Company. No holder of Common Stock or any other class or
series of stock of the Company that is junior to the Series D Stock may receive any liquidation
distributions until the holders of the Series D Stock receive the full liquidation distributions to
which they are entitled.

  Non-Conversion. The Series D Stock will not be convertible into shares of Common Stock.
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Revenue Sharing Payments. On a semi-annual basis, each share of Series D Stock will be
entitled to receive payments equal to one tenth of one percent (0.1%) of the following sums
received by the Company or its stockholders:
 

(i)     Net Licensing Proceeds and Net Sales Proceeds;
 

(ii)    Proceeds (net of directly related professional, consulting, banking and other fees and
expenses) received by the Company as a result of (x) a sale of all or substantially all of
the Company’s assets or (y) any sale, lease, conveyance or other disposition, whether in
a single transaction or a series of related transactions, of any intellectual property relating
to PV-10 or PH-10;

 

(iii)  Proceeds received by the Company’s stockholders (including the holders of the Common
Stock and the holders of the Series B Preferred Stock) as a result of a merger,
consolidation or similar transaction, or as a result of a tender offer, exchange offer or
other transaction as a result of which a person or group becomes the beneficial owner of
more than 25% of the outstanding Common Stock; and

 

(iv)   Proceeds, net of selling costs, of sales by the Company or any subsidiary of any class
or series of its stock.

 

“Net Licensing Proceeds” means all royalties, license fees and other payments received by the
Company for the right to use Intellectual Property related to PV-10 or PH-10 or otherwise related
to the sale or use of PV-10 or PH-10, net of any royalties, license fees and other payments
required to be paid by the Company to any other person with regard to the transactions that
resulted in the payments to the Company. “Net Sale Proceeds” means all sums received by the
Company as a result of sales or other dispositions of PV-10 or PH-10 or products incorporating
PV-10 or PH-10, minus costs of goods sold, reasonable selling costs, and any sums withheld by
purchasers to pay taxes or other charges related to specific sales.
 

If the proceeds received by the Company or its stockholders in a transaction described in any of
clauses (i) through (iv) are cash or freely tradable securities for which there is a liquid trading
market (“freely tradable liquid securities”), the Company will make the resulting Revenue Sharing
Payments in cash or by distributing the applicable portion of the freely tradable liquid securities. If
the proceeds received by the Company or its stockholders in a transaction described in any of
clauses (i) through (iv) are assets other than cash or freely tradable liquid securities, the
Company will make the resulting Revenue Sharing Payments in cash in an amount equal to the
fair value of the assets received by the Company or its stockholders.
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The Revenue Sharing Payments and liquidation distributions received by the holders of Series D
Stock will not exceed $1,100,000 per share of Series D Stock. When a holder of a share of Series
D Stock has received Revenue Sharing Payments and liquidation distributions totaling $1,100,000
with regard to that share, the Series D share will automatically be cancelled and the holder
thereof will no longer be entitled to receive any Revenue Sharing Payments, liquidation
distributions or dividends with regard to it.
 

Revenue Sharing calculations shall be made semi-annually for the periods of January 1 through
June 30 and July 1 through December 31, with actual payments made on or before July 31 and
January 31, respectively. The Company will not be required to make a full or partial Revenue
Sharing Payment, if the effect of such payment will be to reduce cash on hand as at June 30 or
December 31, respectively, below $2.5 million. In the event funds are not sufficient to pay the full
amount or any portion of a Revenue Sharing Payment that may be due, the unpaid Revenue
Sharing Payment amount (the “Revenue Sharing Deficiency”) shall be recorded as a liability on
the Company’s balance sheet and shall accrue interest at the rate of 7.5% per annum,
compounded quarterly, until payment has been made. At such time as cash on hand is sufficient
to pay all or a portion of the Revenue Sharing Deficiency without reducing cash on hand below
$2.5 million, calculated at the end of the most recently ended quarter, the Company shall pay off
all or the applicable portion of the Revenue Sharing Deficiency. Revenue Sharing Deficiency
amounts shall take priority in payment over current Revenue Sharing Payments, and current
Revenue Sharing Payments that are not made because funds were applied to Revenue Sharing
Deficiencies will themselves become Revenue Sharing Deficiencies. No dividends shall be paid or
liquidation distributions made with regard to any class or series of stock of the Company as long
as there is any Revenue Sharing Deficiency.

  

Voting Rights. The holders of the Series D Stock will have no voting rights, except (i) as required
by law, (ii) the right to elect two Series D Directors as set forth below under “Board Composition
and Meetings,” (iii) the right to elect a majority of the directors (including the Series D Directors) at
any time when dividends for eight calendar quarters (whether or not consecutive) remain unpaid
or there has been a Revenue Sharing Deficiency for eight consecutive calendar quarters, and
(iv) the right to vote on any of the matters described under “Protective Provisions.
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Protective Provisions. In addition to any other vote or approval required under the Company’s
Certificate of Incorporation or By-laws, the Company will not, without the affirmative vote of the
holders of a majority of the outstanding Series D Stock, either directly or indirectly by agreement,
merger, consolidation, or otherwise:
 

(i)          make an amendment to the Company’s certificate of incorporation, bylaws or Series
D Stock Certificate of Designations that directly or indirectly affects the powers,
preferences or rights of the Series D Stock

 

(ii)        liquidate, dissolve or wind-up the business and affairs of the Company, or adopt a
plan or enter into an agreement to do any of the foregoing;

 

(iii)       create or authorize the creation of, or issue or obligate itself to issue, equity securities
having rights, preferences or privileges senior to or on parity with the Series D Stock,
or securities that are convertible into or exercisable for any such equity securities, or
increase the authorized number of shares of Series D Stock or of any other class or
series of capital stock unless it ranks junior to the Series D Stock as to dividends and
liquidation distributions;

 

(iv)       reclassify, alter or amend any existing security that is junior to or on parity with the
Series D Stock, if such reclassification, alteration or amendment would render such
other security on a parity with or senior to the Series D Stock;

 

(v)         purchase or redeem, or pay any dividend on, any capital stock, other than as
approved by the Board, including the approval of both of the Series D Directors;

 

(vi)       dispose of, or create a lien on or other security interest in, any patents, patent
applications or other intellectual property relating to, or expected to be used in
connection with the production of, PV-10 or PH-10 or any drug used in combination
with PV-10 or PH-10; or

 

(vii)      increase or decrease the size of the Board of Directors, other than as approved by the
Board, including the approval of both of the Series D Directors; or

 

(viii)     change the principal business of the Company, enter new lines of business, or exit the
current line of business;

 

Board Composition and Meetings

  

The size of the Company’s Board of Directors shall be set at seven, of which (a) no fewer than five
shall be independent directors as that term is defined in the rules of the New York Stock
Exchange and (b) the holders of Series D Stock, voting as a separate class, shall be entitled to
elect two members of the Company’s Board of Directors (the “Series D Directors”). The fact that a
director is a Series D Director will not cause that director not to be an independent director.
 

Board of Directors meetings will be held at least on a quarterly basis.
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Special Board Approval Items

  

So long as the holders of Series D Stock are entitled to elect Series D Directors, the Company will
not, without Board approval, which approval must include the affirmative vote of at least one
Series D Director:
 

(i)          make any loan or advance to, or own any stock or other securities of, any subsidiary
or other corporation, partnership, or other entity unless it is wholly owned by the
Company;

 

(ii)        make any loan or advance to any person, including, any employee or director, except
advances and similar expenditures in the ordinary course of business or under the
terms of an employee incentive plan which is approved by the Board of Directors with
the approval of both of the Series D Directors;

 

(iii)       guarantee any indebtedness, except for trade accounts of the Company or any
subsidiary arising in the ordinary course of business;

 

(iv)       make any investment that is not consistent with an investment policy approved by the
Board;

 

(v)         adopt an annual budget for the Company and its subsidiaries;
 

(vi)       incur indebtedness totaling in excess of $1,000,000 that is not already included in a
Board-approved budget, other than trade credit incurred in the ordinary course of
business;

 

(vii)      enter into or be a party to any transaction with any director, officer or employee of the
Company or any “associate” (as defined in Rule 12b-2 promulgated under the
Securities Exchange Act of 1934) of any such person except transactions with a
director, officer or employee or an associate of one of them resulting in payments to or
by the Company in an amount less than $50,000 per year, or transactions made in
the ordinary course of business on terms that have been approved by a majority of the
members of the Board of Directors, including at least one Series D Director; or

 

(viii)     sell, assign, license, pledge or encumber material technology or intellectual property,
owned by the Company or a subsidiary, other than licenses granted in the ordinary
course of business.

Use of Proceeds   To be determined by new management.
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Conditions to Closing

  

•    The Company’s Bylaws will have been amended effective at the time of the Closing, to
increase the size of the Board of Directors to seven directors.

 

•    Designees of the purchasers of the Series D Stock will have been elected, effective as
the time of the Closing, to serve as directors of the Company until the next meeting of
stockholders held for the purpose of electing directors.

 

•    All the current officers and directors of the Company will have resigned, effective at the
time of the Closing.

 

•    Investors will purchase Units at the Closing for a minimum of $8 million and will pay for
those Units at the Closing.

 

•    The rights offering (the “Rights Offering”) currently being made by Provectus will have
been terminated without any securities being issued or any obligation to issue securities
in the future, and all sums paid in connection with the exercise of rights before the
Rights Offering terminated will either have been returned to the persons from whom they
were received or will be held in escrow and available for return to those persons.

 

•    The employment contracts of Timothy Scott and Eric Wachter will have been terminated,
and they will have entered into short term consulting contacts with Provectus, each on
terms approved by the Investors.

 

•    Eric Wachter will have agreed to exchange the entire principal amount of the Company’s
indebtedness under a Convertible Promissory Note dated February 21, 2017, for Units at
the rate of $100,000 principal amount per Unit.

 

•    The Company will have entered into an agreement to register resales of the Common
Stock included in the Units under the Securities Act of 1933, as amended, to the extent
necessary to enable them to be freely sold beginning a year after the closing of the sale
of the Units.
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EXHIBIT 4

Courtlandt G. Miller

Dear Mr. Smith,

I was disappointed that instead of returning my phone call two weeks ago, you requested, through your counsel, that I communicate only with her. As
Chairman of the Board, I had hoped that, lawyers aside, we could have an open and honest discussion of the direction of Provectus and what your current plans
were compared to ours. The past is the past, but if the future is even remotely like the past, there will be only frustration.

As a cancer survivor, you bear a special burden in bringing Provectus’ miraculous IP to the market to save so many thousands of lives. Currently, the
future of the company is in the Board’s and your hands. The record (measured in years) to date has been extremely disappointing, but you know that.

We have at least $6.2 million of equity (first tranche of a total of $20mm) available to the Company if it does not obtain financing elsewhere. More
importantly, we have a highly qualified, senior pharma executive who knows and believes in the IP and is prepared to take, with his team, complete charge of the
company to see that Provectus can finally deliver on its multiple promises.

Your counsel has communicated that your Board is considering a financing proposal which supposedly makes the terms proposed by the investors for
whom I speak “far inferior.” If, in fact, that financing is really available, God speed and get it done.

However, if it does not come with a senior experienced oncology executive and surrounding team who understand how to bring oncology IP to market,
your Board is wasting even more time and money at patients’ and the investors’ pain and expense. Kicking the can down the road is never a good idea.

Our CEO candidate would like the opportunity to speak with you and other of your board members at the earliest convenience to share with you his
strategy, goals and plan for the company going forward. It is sound in all respects and allows PVCT to leave, once and for all, the wilderness.

As this individual is currently employed at a multi-national pharma, his identity cannot be shared with you unless your board agrees to sign NDA’s. As
meeting him would seem to be virtually required to let you fulfill your responsibilities to Provectus, its stockholders and the potential beneficiaries of the drugs it
has developed, I have attached a simple NDA and look forward to its return to me signed by your Board members.

While the investors for whom I speak have communicated that we have no interest in investing on the terms of the other proposal that have been
described to us, if that proposed financing turns out not to be available, we continue to offer financing on the terms we have previously conveyed. More
importantly, we offer a highly qualified management team willing to immediately come aboard and lead Provectus, past history and all.

Sincerely,

/s/ Courtlandt G. Miller
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