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5 7
1 CONTENTS 1 case I'mjoined by my colleague, Hillary Profita,
2 EXAMINATION OF MANOJHASTAK, PH.D. PAGE | 2  and soon by my other colleague, Peter Frechette.
3 By MS. BaKer........irirrrreriniecnnnns 6 3 Beforewedart, if counsel for the CFPB could
4 4 introduce themsealves on the record? Thank you.
5 5 MS. WEINBERG: Wendy Weinberg.
6 6 MR. WHEELER: Alusheyi Whedler.
7 7 MS. CHUM: Vivian Chum.
8 8 BY MS. BAKER:
9 9 Q Thank you. Dr. Hastak, can you please
10 10  spdl your -- rather, give us your business address?
11 11 A 1t's 12518 Philmont Drive, Herndon,
12 12 Virginia
13 EXHIBITS 13 Q And presumably you've been deposed before?
14 (Attached to Transcript) 14 A Yes, | have.
15  Exhibit1 Report by Manoj Hastak, Ph.D........ 12 15 Q Soyou'refamiliar withtherulesof a
16  Exhibit2 Publication, ".com Disclosures'..... 22 16  depodition, but I'm going to go over them alittle
17 Bxhibit3 Peper by Garrisonetd............. 86 17 bitthismorning just for purposes of clarity. I'll
18 18  beasking you some questions today on the record. |
19 19  would ask that you alow meto finish my question
20 20  before you begin your answer so that we have a
21 21  relatively clear record.
22 22 | also would ask that you provide averba
6 8
1 PROCEEDINGS 1  responseto my answer so that the court reporter is
2 MANOJHASTAK, PH.D., 2 abletorelay that accurately on therecord. If
3 having been duly sworn, was examined as follows: 3 therésaquestion | ask you that you're not clear
4 4 about or you don't understand, please ask meto
5  EXAMINATION BY COUNSEL FORINTEGRITY ADVANCE, LLC | 5 clarify so that we also have aclear record. | will
6 and JAMES R. CARNES. 6  assumeif you've answered my question, thet it's
7 BY MS, BAKER: 7 because you understand my question.
8 Q Good morning, Dr. Hastak. Am | pronouncing 8 MS. WEINBERG: That may not be the case.
9 your last name correctly? 9  Youmay assumethat, but it may not that he
10 A Very close, thank you. 10  understands--
11 Q Would you want to correct me so | pronounce 11 MS. BAKER: Okay.
12 it- 12 MS. WEINBERG: -- the question.
13 A It'sHastak. 13 BY MS. BAKER:
14 Q Hastak. 14 Q Wall, if you don't understand the question
15 A Yes 15 a any pointintime, pleaselet me know, and that
16 Q Thank you, Dr. Hastak. Can you please 16  goesfor any part of the deposition. If you realize
17 spell your full name for the record before we begin? 17  I'd asked you something and maybe you had a different
18 A M-A-N-O-J. That'sthefirst name, 18  understanding than what | was asking, please at any
19  H-A-ST-A-K. That'sthelast name. 19  point clarify or ask for clarification so that we
20 Q Thank you. My nameis Allyson Baker. I'm 20  haveagood record.
21 anattorney representing respondentsin this matter, 21 A Okay.
22 andI'l betaking your deposition today in this 22 Q Thank you very much. | appreciate that.
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9 11
1  Dr. Hastak, you've been engaged to provide expert 1 Q What are those matters?
2 witnesstestimony in this matter; isthat correct? 2 A Sothelast timel provided expert
3 A Yes 3 tegtimony by deposition was a matter, | believeit
4 Q Andwhen were you -- and you've been 4 wastheFederal Trade Commission versus Dalbey. The
5  engaged by the Consumer Financial Protection Bureau's 5  nameof the company was Dalbey. | was deposed, |
6  Office of Enforcement? 6  think thelast timewasin 2012, four yearsago.
7 A Yes 7 Q Did you end up offering any type of
8 Q And that'sthe matter regarding Integrity 8  testimony in acourt proceeding?
9  Advance and James Carnes? 9 A Not in that matter, no.
10 A Yes 10 Q Haveyou previoudly offered testimony ina
11 Q When wereyou engaged by the CFPB? 11 court proceeding as an expert?
12 A | wasfirst contacted by the CFPB | believe 12 A Yes | have
13  inMarch, but then | was eventually engaged in 13 Q What -- when was that?
14  September, sometimein September. 14 A Sol don't have exact recollection of
15 Q Marchof last year. 15 dates, but | believethelast timewas over ten years
16 A March of last year. 16 ago.
17 Q Okay, and when you say you werefirst 17 Q Wereyou qualified asan expert in that
18  contacted by them, can you describewhat youmeanby |18  matter?
19  that? 19 A Yes, | was.
20 A SotheCF -- 20 Q Do you recdl the name of that matter?
21 MS. WEINBERG: I'm goingto just instruct 21 A No, | don't.
22 youthat to the extent that your answer reveals any 22 Q Andwho -- do you recall who you were
10 12
1  communications between us, it's privileged, and you 1 tedifyingfor?
2 should not provide a response about our 2 A | believeit wasfor aprivatelitigant
3 communications. 3 againgt acompany. | believeit wasone of the
4  BY MS.BAKER: 4  drugstoresin the -- drugstore chainsin the Midwest.
5 Q Letme--thank you. That's--that'sa 5 Q What were you qualified to testify about in
6  good clarification. Let mejust be precise. When 6  that matter?
7 you say contacted, you mean they called you or 7 A Sotheissuethat | waslooking at was how
8  e-mailed you or in some way touched based with you. 8  consumersprocessinformation in aretail
9 A That'scorrect. 9  environment, what kinds of factors might attract
10 Q Okay. Andyou wereretained you said in 10 their attention.
11  September of thisyear -- of this past year? 11 Q Haveyou ever been proffered as an expert
12 A That'scorrect. 12 witnessin court but not been qualified to testify
13 Q Okay. Now, areyou intending to offer 13 about the topics for which you were proffered?
14  testimony at tria about this matter? 14 A No.
15 A Yes | am. 15 Q Dr. Hastak, you have authored an expert
16 Q And areyou intending to opine on one or 16  reportinthiscase; isthat correct?
17  moreissues concerning this matter? 17 A Yes
18 A Yes | am. 18 MS. BAKER: Okay, let me mark that as
19 Q Okay. Andyou have provided -- you have 19  Exhibit 1.
20  provided expert testimony before in other matters; is 20 (Deposition Exhibit Number 1 was marked for
21  that correct? 21  identification.)
22 A Yes | have. 22 BY MS BAKER:
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13 15
1 Q Doesthat appear to be acomplete, accurate 1 A Okay. Sojusttobeclear, | render
2 copy of your report that you provided in this matter? 2  several evaluationsthroughout thereport and then
3 A Let mejust takea quick look. 3 haveasummary of the evaluations at the end. Do you
4 Q Pleasedo. 4 want meto go through each point wherel render an
3 A Yes, that appearstobemy report and the 5 evaluation of let's say a disclosure, or do you want
6 appendices. 6 meto giveasummary assessment of thereport, what
7 Q Please enter thisinto the record, Exhibit 7 my final conclusions are?
8 1, the expert report of Manoj Hastak, and it's 8 Q Thank you for that question. So here's --
9  entitled "Integrity Advance Evaluation of Select 9  hereswhat | would liketo do. | am going to ask
10 Disclosuresin the Loan Agreement, Report Prepared 10  you, asyou can imagine, in more detail about your
11  for the Consumer Protection Financial Bureau," andit |11  variousevaluations throughout your report, and I'll
12  appearsto have attached to the report itself what is 12  ask you to describe those in some detail during the
13 | believefour appendices; isthat correct? 13  deposition. What I'd like to do right now is
14 A | believetherearethree. 14  egablishin somekind of high level itemized way
15 Q AppendixD, so-- 15  what your summary opinions arein this report that
16 A ThereisAppendix D, so yes, that's 16  youintend to offer at trial.
17 correct. 17 A Okay.
18 Q Sofour appendices, and alist of those 18 Q Thank you.
19  articlesthat you have authored or coauthored, as 19 MS. WEINBERG: Doesthat answer the
20  wel asaligt of your C.V. and alist of mattersin 20  question that you had of her? Because I'm alittle
21  whichyou'vetedtifiedin thelast four years. 21  confused. Areyou asking for -- so you're asking for
22 A Correct. 22  asummary or asking -- he was asking if you wanted to
14 16
1 Q When did you draft -- when did you start 1  go-- because he has, you know, like afive-point
2 drafting thisreport? 2 anadysisof each. Areyou asking for each point at
3 A | bdieveit was sometimein October of 3 thispoint or just the summary?
4 last year. 4 MS. BAKER: A summary'sfine.
5 Q So October of 2015? 5 THE WITNESS: Summary.
6 A Correct. 6 MS. WEINBERG: All right.
7 Q How long did you take to draft the report? 7 BY MS. BAKER:
8 A | would say | spent atotal of between 20, 8 Q Thank you. Thanksfor the clarification.
9  25hoursdraftingthereport. 9 A Sothereport essentially isdivided into
10 Q Doesthis expert report that we've marked 10  threesections, and thereare summaries after each
11  asExhibit 1that you've authored, Dr. Hastak, 11 section.
12  consist or noteal of the opinionsthat you intend 12 Q Uh-huh.
13 tooffer at trial inthis matter? 13 A  Sol'll start with the summary after the
14 A Yes, it does. 14 firg section.
15 Q Itdoes? Okay. Andcanwegothroughthe |15 Q Okay.
16  report just now preliminarily and identify all of 16 A Sothefirst section, and the summary
17  thoseopinions? Would you please do that? 17  sartson page19--
18 A Okay. 18 Q Uh-huh.
19 Q Thank you. And | would ask for therecord |19 A --at bottom of page 19. Theevaluation
20 indoingthat, if you could pleaseidentify thepage |20 hereisof the cost disclosuresin theloan agreement
21  that you're on of your report so that we are clear 21 document, and my conclusion based on afairly
22 for our record. Thank you. 22  extensiveanalysisisthat the disclosures provided
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17 19
1  intheloan document do not communicateto borrowers 1  summarizedinthisreport?
2 inaclear and conspicuous manner that costs 2 A No.
3 associated with their loan would be significantly 3 Q Andareyou -- have you completed your
4 higher if they renewed theloan either actively or by 4 andysisof any relevant materials so that the
5  default rather than payingit off in full, and then | 5  opinionsin this report are complete, if you will?
6  detail asummary of therationale for this 6 A Yes
7 conclusion, but that's-- 7 Q Okay. Now, Dr. Hastak, your -- pardon me.
8 Q Okay. 8  Inyour report, Appendix D, if you could turn there
9 A --oneof themain conclusionsthat | reach 9  please, for our record, Appendix D is Bates numbered
10 inmy analysis. Thesecond issuethat | addressis 10 CFPB042586. Well, the letter -- label Appendix D is
11 thedefault option starting on page 21, and so| 11  what | meant -- referring to, thank you, and the
12 reach several conclusionsregarding the way the 12 actud list of documents and materials considered,
13  default option was structured in the loan agreement 13  whichiswhat | want to ask you about, is Bates
14  sartingon page 22 where | say therearetwo 14  numbered CFPB042588. Dr. Hastak, doesthislist
15 implicationsof thisliteratureto the present 15  reflect the complete -- acomplete list of all
16  dtuation. First, sincetherenewal option wasthe 16  materiasthat you consulted in connection with
17  default option in the loan agreement, one would 17  drafting this report comprised of the opinions you
18  expect alargeproportion of borrowersto end up with 18  just described?
19  thisoption, but thiswould not necessarily mean that 19 A Yesitis.
20  many or most of them chose the option actively. So 20 Q Isthere anything else that you consulted
21  that'sthefirst conclusion | reach. 21  thatisnot listed on this Exhibit D, which -- or
22 Second, since the majority of consumersdid 22 Appendix D, which again for our record is CFPB042588,
18 20
1 end up with the default option, thetruth in lending 1  Bates number.
2  disclosurethat Integrity Advance provided to them 2 A Waéll, with the one exception that thereare
3 wasinaccurate, so that'sthe second conclusion | 3 articlesthat | citein thereport itself, and |
4 reach. 4 consulted them or | knew about them, and so cite them
5 And then | opine on one possible better 5  as-- assupporting some of the conclusionsthat |
6  approach that could have been used by I ntegrity 6  draw. With that exception, yes, thisisa complete
7 Advanceto makethedisclosuresin thedocument more | 7 list.
8  consistent with the default option that consumers 8 Q Soit'sfair to say that the materials that
9 typically experience. Sothat wasissue number two. 9  you considered and relied on in drafting this report
10 And then thethird issue focuses on the 10 areeither cited inthereport itself or comprised --
11  agreement for remotely created checks, and after 11  orlistedin Appendix D of the report.
12 analyzingthat disclosure, | have a summary 12 A Right, and plusof coursel relied on my
13  assessment of that issue on page 26, and my 13 own expertise and knowledge.
14  conclusionisthat the paragraph in the ACH 14 Q Thematerials, the --
15 authorization that seeks authority for Integrity 15 A Understand, yes.
16  Advanceto createremotely created checksand use 16 Q Thank you. Arethere any materials that
17  theseto debit borrower accountsisneither clear nor 17  youwould have sought to -- that you sought to rely
18  conspicuousand isunlikely to be noticed or read or 18  onthat you were not ableto rely on for some reason
19  correctly understood by borrowers, and then | explain |19  or ancther?
20 inabrief sentencethelogic for that conclusion. 20 A No.
21 Q Arethere any other opinionsthat you 21 Q Andlet me-- let me amplify that question
22 expect to offer at trial that are not otherwise 22  abhit. Arethereany documents that you would have
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21 23

1 likedto have seen that concern Integrity Advance 1 Q | see. Soisthisdocument moreinclusive,

2 itself that you were not provided? 2 notlessinclusive, than the one on which you relied,

3 A No. 3 thisdocument being what I've marked as Exhibit 2?

4 Q Werethere any other -- any other articles 4 A Thislookslikeit'salittlemore

5  or other citesthat you would have consulted if you'd 5 inclusive, yes.

6  had moretimein drafting this report? 6 Q Okay, but it includes -- Exhibit 2 includes

7 A No. 7  those guidelines to which you cite in footnote 2 of

8 Q And presumably the materiasthat are 8  your report.

9 listedin Appendix D were provided to you by counsel 9 A Yes, it does.
10  fromthe CFPB. 10 Q If we could please enter Exhibit 2 into the
11 A That'scorrect. 11  record, thank you. Why did you usethe FTC's
12 Q Okay. Dr. Hastak, if | can ask you please 12  guidancethat is marked Exhibit 2 in connection with
13  toturnto page 10 of your report, and for our 13  your evduation in this report?
14 record, page 10 is Bates numbered CFPB042529, andin |14 A Sotherewereseveral reasonsfor relying
15  particular, Dr. Hastak, if | can take your attention 15 ontheFTC guidelines. For onething, the FTC has
16 tothe second sentence under the section titled 16  expertisein thearea of evaluating the effects of
17  "Evauation of Loan Cost Disclosures," do you see 17  disclosureson consumersand whether disclosuresare
18  that? 18 beingpresented in aclear and conspicuous manner,
19 A | do. 19  and have spent anumber of yearsdeveloping a
20 Q Okay, and that sentence reads, "I rely 20  framework for addressing just that issue. Sothe FTC
21 primarily on Federal Trade Commission guidelineson 21 | believestarted looking at thisissue over 20 years
22 making disclosures and disclaimers clear and 22 agoand published itsfirst set of guidelines over 15

22 24

1 conspicuousin an on-line environment," and then you 1 yearsago, sothese guidelines go quite away back.

2 haveinfootnote 2 what appearsto be acite to that 2 They'vethen since been reevaluated and assessed.

3 guidance; isthat correct? 3 They've been applied to on-line and mobile

4 A Yesiitis 4 environments.

5 Q Okay. If I could show you that, mark this 5 The FTC hasheld a series of workshops

6  please Exhibit 2. Thank you. 6 involving expertsin thefield of disclosurestotry

7 (Deposition Exhibit Number 2 was marked for 7 again and refinethese guidelines as taken and put

8 identification.) 8 fromindustry and from other sourcesin evaluating

9 BY MS.BAKER: 9  theseguiddines. Academics, including mysdlf, have
10 Q Hereyouguysgo. Dr. Hastak, if you want 10  written about these guiddinesin the published
11  totakeamoment please and just review what I've 11 literature, sothere'sbeen discourse about the
12 provided to you, and let me ask you this question 12 guiddinesover theyears. The guidelines have been
13  preliminarily. Isthisthe document you citeinyour 13  applied by the FTC in sending letter sto companies as
14 - inyour report asfootnote 2? 14 an example wherethey've sensed that the disclosures
15 A Let mejust review it. 15  being used by the companiesare not clear and
16 Q Okay. 16  conspicuous. Theseguidelineshave been used in
17 A It isthe document with the exception the 17 litigation. Sotheguidelinesarein my opinion well
18  copy | havedoesn't havethese examplesinit. I'm 18  accepted based on good research and vetted over a
19  not exactly surewhy they don't print out, but | 19 long period of time, so | find them to be the best
20  don't doubt thesearetheexamples. It'sjust | have |20  availableframework for evaluating disclosures.
21 thedocument that actually laysout the guidelines 21 Q Thank you for that. | have aquestion
22  themsdves. 22 about something you said just now. You said "this
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25 27
1  issue" and you specifically used that phrase. Can 1 A Sol'mreferring to two copies of theloan
2 youexplain for our record what you understand this 2 agreement that arein the appendix. | believethat's
3  isuetobe? 3 Appendix A -- I'm sorry, Appendix A ismy C.V. |
4 A I'msorry, I'll haveto seethe-- the 4 believe, sothat would be AppendicesB and C.
5  context. 5 Q Of your expert report.
6 MS. WEINBERG: Do you need to -- 6 A Of my expert report, yes.
7 THEWITNESS: Yesh, if she could read that 7 Q Didyou -- did youlook at an on-line
8  back to me? 8  version of the application that you're referring to
9 MS. WEINBERG: The reporter can read back 9 inthismatter?
10  thestatement. 10 A Theloan application or --
11 MS. BAKER: Yeah, if youwouldn't mind. 11 Q Yes
12 THE WITNESS: Because | madealong 12 A --theloan agreement?
13 datement. 13 Q Theloan application.
14 MS. BAKER: Thank you. 14 A No, | did not.
15 - - - 15 Q Anddidyoulook a an on-line version of
16 THE REPORTER: Answer: "So therewere 16  theloan agreement?
17  severa reasonsfor relying onthe FTC guidelines. 17 A | looked at an on-line copy of the
18  For onething, the FTC has expertise in the area of 18 documentsthat are posted here. | don't know if
19  evaluating the effects of disclosures on consumers 19 that'sexactly what consumers saw, but that's-- |
20  and whether disclosures are being presented in a 20  looked at the PDFseither on lineor printed copies
21 clear and conspicuous manner, and have spent anumber (21 of them.
22  of yearsdeveloping aframework for addressing just 22 Q Isee |just wantto make surel'm clear,
26 28
1 thatissue. Sothe FTC" -- 1  whenyou say on-line copy, what isit you mean
2 --- 2 exactly?
3 MS. WEINBERG: Isthat what you were 3 A Sothedocument wasbasically on lineasa
4 referring to? 4  PDF. "Online' may bethewrongword. It wason my
5 BY MS. BAKER: 5  computer monitor asa PDF document so | could scroll
6 Q Thatiswhat | wasreferring to. Thank 6  down and look at it.
7 you. 7 Q But did you actually look at aversion of
8 A Just thisissue, referenceto whether or 8  theloan agreement that consumers would have seenin
9  not disclosuresiscommunicationsare clear and 9 anon-lineenvironment?
10  conspicuous. 10 A No, | don't believel did.
11 Q Thank you. If | candirect your atention 11 Q Didyoulook at aversion of theloan
12 back to your report please, Dr. Hastak, and 12 agreement that you understand consumers would have
13  specificdly page 10, which again for our record is 13 seeninaso-caled off-line environment, to use your
14 CFPB042529, footnote 2, last sentence, and that last | 14 language in this footnote?
15 sentencereads, "Notethat my analysisisapplicable |15 A My understandingisthat | did look at
16  regardless of whether borrowers encounter theloan |16 that. That'sthe copy that's attached in the
17  agreement in an on-line or off-line environment." 17  appendix. Thiswas-- my understanding was thiswas
18 Theandysisyourereferringtoinfootnote2is 18  what was sent to consumers as an attachment.
19 what? 19 Q |see | want to make surewe-- I'm clear
20 A Is--ismy entirereport, yeah. 20 onwhat you mean. Your understanding, and please
21 Q Okay, and the loan agreement that you're 21  correct meif what | say isincorrect. Your
22 referringtoiswhat? 22 understanding, Dr. Hastak, isthe that loan
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29 31
1  agreementsin Appendices B and C of your report are 1  disclosures, in most instances means what percentage?
2 copiesof the off-line versions of those agreements 2 A | don't havea percentagein mind.
3 that consumers would have seen? 3 Q Butyou'vetestified just now that it's
4 A Yes, | believethat'scorrect. 4 fair to say it's more than 60 percent?
5 Q And when we use the phrase "off ling," and 5 A Yes, that would be my guess.
6  I'musing your phrase, what is your understanding of 6 Q Would you say it's more than 75 percent?
7 that phrase? 7 MS. WEINBERG: Allyson, you've now asked
8 A I'mthinking of a PDF or a Word document 8  himthe same question four times. He says he doesn't
9  that would be sent as an attachment. 9  know. You canask him 20,000 times. It'snot going
10 Q Asopposed to something that would have 10  toincrease hisknowledge.
11  beenviewed on theinternet in what we could call 11 BY MS.BAKER:
12 mayberedtime? 12 Q Would you say it's more than 75 percent?
13 A Yes. Now, the two documents could be 13 A I don't know. 1'd really be guessing at
14  identical. | justdon't -- | just don't know that. 14  thispoint.
15 Q Do you have an understanding of what 15 Q Okay. Doyou, Dr. Hastak, have an
16  percentage of Integrity Advance customers during the 16  understanding of -- when you use the phrase here
17  lifeof the company would have obtained or reviewed a 17  "on-line environment," I'm trying to understand what
18 loan agreement on line? 18  your understanding of that concept is.
19 A I'msorry. What percentage of consumers 19 A Somy understandingisthat theformis
20  would havereviewed the agreement on lineasopposed |20  availableon line and at a minimum, you can scroll
21 toinsomeother form? 21 down on theform, go down theform, and you can check
22 Q That'scorrect. 22 off boxesor you can sign off on certain portions of
30 32
1 A My understanding wasthat alarge majority 1 theformonline. Sothedocument can bereviewed on
2 of consumersreviewed it on ling, but | don't havea 2 line. That's--that'ssort of the rudimentary way
3 percentage. 3 inwhich I'm thinking about on line.
4 Q When you say alarge mgjority, do you mean 4 Q And sowe're clear, the document you're
5  morethan 50 percent? 5  referring to is the loan agreement?
6 A That was my under standing, yes. 6 A Yes
7 Q Do you know if that large majority would be 7 Q How about the loan application? Did you
8  morethan 60 percent? 8  review that aswell?
9 A Again, my implicit assumption wasit would 9 A | had, again, copies of the loan
10 bealot morethan that. 10  application, but | did not review an on-line version
11 Q A lot morethanthat. Why isthat your 11 of theloan application.
12 implicit assumption? 12 Q But you understand that you viewed -- |
13 A | wastold that by the CFPB in -- in 13 want to make sure we're clear. Did you view an
14  discussions, that typically consumerslooked at this 14 on-lineversion of the loan agreement?
15  document on line. 15 A Asl said, | viewed a copy of theloan
16 Q Andwhenyou say -- let me ask you this. | 16  agreement on line, so I'm not sure how that -- my
17  understand that "typicaly" is someone else's phrase 17  assumption iscontent wiseg, it'sidentical to what
18 that you'rerepeating, but what is your understanding 18 loan borrowerssaw on ling, but | didn't see what
19  of theadverb "typically"? 19  loan borrowers saw.
20 A In most cases. 20 Q Online.
21 Q Inmost cases. Soin your experience with 21 A Online
22 consumers and surveys and reviewing these types of 22 Q Okay, and why isthat your assumption?
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1 A Again, | wastold wedon't have the actual 1  vary.
2 on-linedocumentsthat consumers saw, either theloan 2 In contrast, if the document isthe samein
3 applicationsor theloan agreements. Those wer e not 3 content asan off-line document and consumersare
4 available. 4 essentially scrolling down it looking through it,
5 Q Didyou undertake any internet-based 5  then theway in which people might process that
6  research to ascertain whether or not you could figure 6  document in an on-lineand in an off-line environment
7 out or find these loan agreements as they would have 7  may bevery similar. Soit really dependsagain on a
8  been seen online by a consumer? 8 lot of factors.
9 A No, | did not. 9 Q Andyouinthisinstance didn't evaluate
10 Q Why not? 10 thosefactorsasit relatesto your review of these
11 A | assumed that the CFPB had done their due 11  loan agreements.
12 diligence, so when | asked them if these documents 12 A My review isbased on the under standing
13 areavailableand they said no, | took them at their 13 that respondents had this document, very similar to
14 word. 14  thedocument that | saw, identical in content, that
15 Q Soit's--it'sfair to say that you did 15  consumerscould scroll down and look through, and
16  not review the loan agreement in the on-line 16 that wasessentially the mechanism that was used to
17 environment that would have replicated what a 17  exposeconsumersto that document.
18  consumer would have seen when Integrity Advance was 18 Q Butyoudidn'tinyour evauation replicate
19  offering loans? 19 theon-line environment that a consumer -- atypical
20 A No, but | did review the document that in 20  consumer, to use your language, would have seenin
21  my understanding was virtually identical in content 21  connection with the loan agreements here.
22  towhat consumerssaw on line. 22 A | did have a copy of the document on my
34 36
1 Q But you don't know for certain that it's 1 computer and | wasableto scroll down, soto that
2 identical. 2  extent, | wasabletoreplicate that basic process,
3 A No, I don't know for certain. 3  yes
4 Q Inyour experience, does the user interface 4 Q But not the on-line environment itself.
5 inanon-line environment affect the way a consumer 5 A I'm not surewhat you mean by that.
6  might understand a disclosure? 6 Q Wadll, you'vejust described -- | mean,
7 A It would depend on theinterface, soit's 7  you've used the phrase "on-line environment," so what
8 difficult to answer that question in the abstract. 8  doyou mean by that?
9 Q What -- what -- what -- what factors would 9 A Sowhat I'm saying isone sort of
10  inform your understanding if you were to make that 10 instantiation of an on-line environment would bethe
11 evaluation? 11 wayI'mdescribingit, that a consumer getsa
12 A Wadl, | can giveyou an example. It's 12 document on lineand they're ableto scroll down and
13 (difficult to articulate all possiblefactors, but as 13 canreadit asthey proceed. | wasabletoreplicate
14 oneexample, if certain information was presented a 14  that fairly closdly. Therecould be other waysthat
15 ot moreprominently, for example, it was popped out 15 thedocument could be presented on linethat I'm not
16  sothat consumerswereforced tolook at it in more 16 awareof. | didn't certainly explore every possible
17  detail, or if in an on-line environment, therewere 17 way in which the document could be presented on line.
18  certain boxesthat had to be checked, and that 18 | proceeded with the assumption that the main
19  consumerscouldn't proceed further until those boxes 19 characterigtic of the on-line presentation would be
20  werechecked, which issomething that's difficult to 20  thesame content, the same layout, but that the
21  doinan off-lineenvironment. | mean, thereare 21  document issomething that you can scroll down rather
22 many waysin which theactual consumer experiencecan |22  than, say, turning pages.
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1 Q Andyou proceeded on that assumption why? 1  recordat 10:32. If | can ask you to take alook at
2 MS. WEINBERG: He's aready answered that 2 what has been marked as Exhibit 2, which isthe Dot
3  question. 3  Com Disclosures from the Federal Trade Commission --
4 A | mean, that'sthe only assumption under 4 A Okay.
5  which | can actually analyze this document for 5 Q Now, you -- you testified previoudly that
6 consumersin termsof how they saw it on line. 6 thiswasguidance that you thought was the best
7  There'salsotheanalysis of how consumers might 7  availableframework for evaluating the disclosures
8 interact with this document off line, and that 8  you evauated in connection with your report; is that
9 analysisisn't affected by the -- the on-line 9 right?
10  environment. 10 A Yes.
11 Q Wiadll, you say in your footnote, last 11 Q Okay.
12 sentence, footnote 2 page 10, which for our record is 12 A Just one additional comment on that.
13  Bates numbered CFPB042529, that |ast sentence says 13 Q Okay.
14 that your andysisis applicable regardless of 14 A Thisplusalot of other documentsthat the
15  whether borrowers encounter the loan agreementinan |15  FTC hasput out, including the negative options
16  on-lineor off-line environment. 16  document that | citein thereport, the workshops,
17 A Correct. 17  presentationsat the workshopsthat expertshave
18 Q Soisityour --isit aso your opinion 18 made. Sothere'salot of information that went into
19  that the on-line and off-line environments are the 19 - but thisdocument summarizes many of the key
20  samehere? 20 ideas.
21 A That'sthe--soasl| just described a 21 Q Okay, soit would be -- | want to make sure
22 moment ago, the assumption I'm operatingunder is |22  I'mclear. It'sthe-- if we can go back to your
38 40
1 that consumersarein an on-lineenvironment where | 1 report please, which again for our record is Exhibit
2 they'relooking at the same document as consumers 2 1, and specifically | want to go back to page 10 of
3 would look off line with the exception that they're 3 your report, which for our record is CFPB042529,
4  abletoscroll down thedocument. That's my 4 footnote 2, you cite the negative options report, and
5  assumption. 5  youaso cite peer-reviewed articles.
6 Q And do you know for certain if the document 6 A Correct.
7  that you looked at that was represented to you as an 7 Q Isitfair to say then that your testimony
8  on-line document is exactly what consumers saw on 8  today isthat thedigita advertising Dot Com
9 line? 9  Disclosure document marked Exhibit 2 plusthe
10 A No, | don't know that. That's something 10 negative options report plus everything else you cite
11  that wasrepresented to me. 11  infootnote 2 are your guidelines herefor this
12 Q Butyou don't know that for sure -- 12 report?
13  certain. 13 A Thosearethedocuments| relied on, yes.
14 A No, sincel didn't look at what consumers 14 Q Okay, but you -- you say, if | can take you
15 sawonling | personally don't know that. Actually, |15  back up to the narrative of your report, page 10, so
16 canwejust takeabrief - 16  whereyou till are, "Evaluation of Loan Cost
17 MS. BAKER: Sure, let's go off the record. 17  Disclosures," second sentence, "l rely primarily on
18 It's10:25. 18 Federa Trade Commission guidelines on making
19 (Recessed at 10:25 am.) 19  disclosures and disclaimers clear and conspicuousin
20 (Reconvened at 10:32 am.) 20  anon-line environment."
21 BY MS. BAKER: 21 A Correct.
22 Q Thanks, Dr. Hastak. We're back on the 22 Q Okay, so| want to just make sure we're
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1  verycdear. Whenyou say FTC guiddines, you're 1 theterm"advertising" or " promotion" in afairly
2 referring to what's Exhibit 2 and also the negative 2 broad manner. Theterm "advertising" isused broadly
3 optionsreport? 3 toreflect communication between a marketer and a
4 A That, plustheliteraturethat talks about 4 consumer that might impact consumer decision-making.
5 theFTC guiddlines, so -- 5 SotheFTC'sinterest isin whether or not, for one
6 Q | see okay. And specifically what 6  thing, disclosuresthat may bereevant to consumer
7 literature are you referring to, Dr. Hastak? 7 decison-making are appropriately presented in
8 A For example, I'm looking at my own -- 8  communication, which consumers might rely upon. So
9 Q Okay. 9 I'm--I'musingtheterm " advertising" or
10 A --paper in 2004. There'sthework by Hoy 10  "promotion" in that broad sense.
11  and Lwinin 2007, which also citesalot of other 11 Q Soisit--isit your testimony that the
12 literature. Hoy and Lwin also cite the workshops 12 loan agreements are akin to advertising?
13 that the FTC hashed and it continues to hold now, 13 A Well, theway | would characterize the loan
14  sothey'reactually post 2007. Sothere'sanongoing |14  agreementisthat it'sadocument that communicates
15 conversation on thisarea, but theliterature cited 15  information to consumersthat'srelevant to their
16 infootnote 2 capturesthe essential features of the 16  decision-making. It'sinformation communicated by a
17  framework that | relied on. 17  marketer to aconsumer, and it includesinfor mation
18 Q Okay. | want to ask you to tell uswhat 18 that'srelevant totheir decision-making. Sol see
19  youmean by thisarea. You just used that phrase. 19 it asincluding promotional or marketing information.
20  What is-- what isit you meant when you said that 20 Q Andwhenyou say it's--it's-- it's
21 just now? 21  conveyed or relayed by a marketer, what is your
22 A Soagain, I'mreferringtothe FTC 22 understanding of what a marketer is?
42 44
1 guiddinesfor evaluating clear and conspicuous 1 A It'sany company that isinvolved in an
2 disclosures. That'stheareal'm talking about, and 2 exchangewith a consumer for a mutual benefit. In
3 my footnote 2 triesto capturethe various sourcesin 3 thisinstancethe consumer getstheloan, and the
4 which these guidelines are discussed or eaborated 4 company that's marketing theloan makes money in the
5 uponor evaluated. Sol'm looking at that entire 5 transaction.
6 literature. 6 Q Didyou, in connection with your review of
7 Q Okay. If I could ask you to please turn 7  theloan agreementsin -- in this matter, ook at any
8  back now to what has been marked as Exhibit 2, which 8  of thelead generation web sites that you reference
9  isDot Com Disclosures, you did in fact use this 9  inyour report?
10  document and rely on the guidelines in this document 10 A Could you --
11 inconnection with your report, right? We 11 Q Sure
12  established that. 12 A --point metothat?
13 A Yes | did. 13 Q If I candirect your attention, Dr. Hastak,
14 Q Okay. Thetitle of thisdocument is"How 14 topage4 of your report, which is Exhibit 1, and
15 toMake Effective Disclosuresin Digital 15  gpecifically Bates numbered CFPB042523, and if | can
16  Advertising." 16  direct your attention to the second sentence under
17 A That'scorrect. 17  theheading "Opinion," it reads, "The company relied
18 Q Why -- what is your understanding of the 18  onlead generatorsto help it secure loan
19 redationship between digita advertising and the loan 19  applications from potential customers.”
20  agreementsthat you arerelying -- reviewing in this 20 A | seethat. Could you repeat the question?
21 matter? 21 Q Sure. Didyou review any of thelead
22 A Somy understanding isthat the FTC uses 22  generator web sitesin connection with your review of
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1 theloan agreementsin this matter? 1 A | looked at -- | looked at copies of loan
2 A No, | did not. 2 applications, yes.
3 Q Why not? 3 Q Doyou know -- I'm sorry.
4 A It wasmy under standing that the issue that 4 A Printed copiesor PDF copies of loan
5 | wasfocused on, which isthe clarity with which 5 applicationsagain.
6  cost disclosuresarebeing madeto consumers, was not 6 Q Printed copies of loan applications. Do
7  anissuethat was addressed in any communication 7 you have an understanding as to whether or not those
8  between thelead generator and the consumer. 8  loan applications that you reviewed are what
9 Q Andwhat isthe basis of that understanding 9  consumers would have seen and/or completed through
10 that you just articulated? 10 their accessing alead generator web site?
11 A | wastold that by the CFPB. 11 A Somy answer would be the same aswith the
12 Q Didyou independently verify that? 12 loan agreement, which is my assumption wasthat this
13 A No, | did not. 13 istheinformation that consumerswould be processing
14 Q Why not? 14  when they completed the loan application, but |
15 A Again, | relied on the CFPB to tell methis 15 didn't seethe actual loan application that consumers
16 information. | assumed they had donetheir due 16 sawonline
17  diligence, or knew as much asone could know about 17 Q And again, why isthat your assumption?
18 that matter. 18 A Becausethat'swhat | was-- | wastold by
19 Q Inthissentence here on page 4 of your 19 theCFPB.
20  expert report, the one we just read, do you have an 20 Q Doyou consider alead generator to bea
21  understanding of what alead generator is? 21  marketer per the definition you just provided to usa
22 A | haveageneral understanding, yes. 22  few minutes ago?
46 48
1 Q What isthat general understanding, 1 A Yes | do.
2 Dr. Hastak? 2 Q Dr. Hastak, if | can take you back to what
3 A Somyunderstandingisthat therearea 3 wasmarked as Exhibit 2 please, and again, that's the
4 large number of companiesand web sitesthat 4 document called Dot Com Disclosures from the Federal
5  consumerscan gototo apply for aloan that would 5  Trade Commission dated March 2013, and specificaly
6  eventually befulfilled by Integrity Advance, so 6 if | cantakeyou towhat ismarked -- or what is
7  theseareindependent companiesthat direct traffic, 7  labeled page 1 of the document, under the term
8 if youwill, to Integrity Advance. And again, my 8  "Introduction," there.
9  understandingisthat consumerswould complete an 9 A Okay.
10 initial loan application on the web site of these 10 Q Andif | can take you now more specificaly
11  lead generators, and that informationin someform |11  tothefourth paragraph on that page, the third
12 would betransferred to Integrity Advance, and then |12  sentence, which reads, "It isintended only to
13  theprocesswould move from thereto theloan 13  provide guidance concerning practices that may
14  application level. 14  increasethelikelihood that adisclosureisclear
15 Q And that understanding is based on what? 15  and conspicuous." Do you have an understanding of
16 A Again, it'sbased on what | learned from 16  what that sentence meansin connection with your use
17  theCFPB, it'sbased on the notice of chargesthat | 17  of these guidelines?
18 reviewed that was drafted by the CFPB, sothat's 18 A Wéll, tome, that sentence hasto be
19  wherethe understanding came from. 19 interpreted in the context of the following
20 Q Did you review the loan applicationsin 20  sentences, soto me, theentirerest of the paragraph
21 connection with this matter that you just referred 21 isbadcally sayingthesearenot rules. Thessare
22 to? 22 guidelines, ishow | seethem, these are guidelines,
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1 theyare--they'rebased on alot of work because 1  consumerssigned off on. Sothat wasoneimportant
2 they'rebased on alot of experience, but thisisnot 2 document that consumerscould rely on toform
3 achecklist, if you will, of thingsto check off. 3 judgmentsabout the nature of theloan, and that was
4  Theseareguiddinesthat need to be evaluated in a 4 thebasisfor deciding-- or at least recommending to
5 gpecific situation. How they apply to a specific 5 theCFPB that it would be worth evaluating the
6  dtuation may vary depending on that situation. 6  clarity of thedisclosures of that document.
7 Q You make the distinction between rules and 7 Q What other documents did you review but
8  qguiddines. What's your understanding of that 8  determine were not worth evaluating the clarity of
9  ditinction? 9  disclosuresin?
10 A Theway | wasusingthoseterms, and that 10 A Wadll, | looked at the loan application, the
11  may not bethe common usage, but what | meant by that |11 templatefor that, and it wasclear to methat there
12 waswhen | say rules, I'mthinking of rigid rules 12 werenocost disclosuresthat | could seein theloan
13  that tell you exactly what to do or exactly how to 13 application. It wasalso my understanding that many
14  evaluate something. Guidelinesprovideyou with a 14 consumersmay have had arepresentative of Integrity
15 bass, inthiscaseawel established basis, but 15  Advanceon the phonewith them whilethey reviewed
16 it'sjust abasisfor doing the evaluation. Somebody 16 theloan application, but thereisno-- in my
17  hasto apply the guidelinesto a particular 17  opinion, thereisno systematic way of evaluating a
18  dtuation, aparticular communication, a particular 18 telephone conversation that a salesper son might be
19  ad, and that evaluation varies by the specifics of 19  havingwith theconsumer. That varieswith the
20  thead. 20  salesperson, with the situation in terms of how it
21 So for example, when they say the ultimate 21  might affect consumer processing of disclosures.
22 testisnot thesize of thefont or thelocation of 22 So my assessment was that that aspect of
50 52
1 thedisclosure, although they may beimportant 1 thetransaction couldn't be studied systematically,
2 considerations, what they're saying is somebody needs 2 plusit wasn't clear that all consumersactually had
3 toevaluate the communication, applying the 3 thisphone consultation with a salesperson, soit was
4 guiddines. Theguidelines provide you with guidance 4 possiblethat we had incomplete data there.
5  but they don't tell you exactly what to do. Somebody 5 | also wanted to rely on any communication
6  needstoknow how to apply them. 6  with the consumer that had disclosuresbefore they
7 Q Andyou note in your response that there 7  decided to choosetheloan or sign off on theloan,
8  needsto be evaluation in a specific situation. You 8  socommunication that came after consumershad signed
9  saidthat just now? 9  off on theloan agreement was also something that
10 A Sotheguidelines need to be applied to a 10  wasn't relevant to my report. And so after looking
11 particular communication, iswhat I'm thinkingabout, |11 at all of thesefactors, my recommendation wasthat
12 right. 12 themost useful analysiswould beto evaluatethe
13 Q How did you determine in this particular 13  disclosuresin thiswhat | would call key document
14  matter what that situation or communication is that 14  that weknow consumerslooked at and signed off on.
15  you were charged with evaluating? 15 Q Sowhat other documents -- you said one
16 A Soanumber of considerations cameinto 16  important document. What other documents
17  deciding what isthe communication that should be 17  specificaly do you believe comprise thisloan
18 evaluated. Ultimately it wasclear to methat the 18  application or loan agreement process?
19  loan agreement was a document that contained 19 A Wél, | believetherearethetwo documents
20  information relevant to consumersunderstandingthe |20 that consumers saw and completed beforethey signed
21  cost implications of theloan. It wasa document 21  off ontheloan. Therewastheloan application and
22 that all consumerssaw. It wasadocument that 22  therewastheloan agreement. Sothosewerethetwo
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1 documents. Andthen | just referred tothe phone 1 them.
2 conversation that happened with many of theborrowers | 2 Even therethough, the variation across
3 atthetimeasthey werefilling out theloan 3 consumers, so different consumersare experiencing a
4 application. Presumably somebody from Integrity 4 different sort of reality, if you will, makesit
5  Advancewason the phone guiding them in a broad 5 virtually impossiblein my opinion to evaluatethe
6  sensethrough the process asthey completed the 6  natureof thedisclosures, theclarity of the
7  application. Sothat wasn't adocument, but it was 7  disclosures. Certainly |'ve not seen anybody apply
8  communication with the consumer that again happened 8 ananalysistrying to evaluate whether disclosures
9  beforeor during thetimethat consumers made a 9 areclear and conspicuousin sort of thisenvironment
10 decision. Sothosewerethe principal forms of 10  wherethe message varies by the messenger.
11 communication that | wasthinking about. 11 Q Didyou ask to listen to phone calls?
12 Q Do you have an opinion about whether or not 12 A No, | did not.
13  atelephone conversation with a consumer guiding that 13 Q Why not?
14 consumer as he or she completes an application would 14 A Again, my under standing, and thisis based
15  affect that consumer's understanding of the loan 15  onexperiencewith work |'ve donebefore, I've
16  application? 16 listened to salespeople callsto customersand looked
17 A It'simpossibleto opinewithout alot more 17  attheliteratureon thismatter in marketing, is
18 information and analysis. | mean, it may or it may 18 that there€salot of variability in what happensin
19 not. It may haveareinforcing effect on 19 thesecalls. Sothereis--thereisnoway to
20  understandingthedisclosuresor it may havea 20  systematically appropriately analyzethese callsin
21  didracting effect. 1t'sjust not clear based just 21  termsof whether or not the disclosuresthat are
22 onthat much information. 22 being madeduringthat transaction areclear and
54 56
1 Q What other information would you want to 1  conspicuous. That wasthefocusof my analysis.
2 havetorender an opinion asto that issue that | 2 Q Didyou ask to see any phone scripts that
3  just articulated in my question? 3 would have been used by individuals who were speaking
4 A Thedifficulty in evaluating how a phone 4 to consumers while those consumers were completing a
5 conversation that a consumer may have had with a 5  loan application?
6  salesperson from Integrity Advance at the sametime 6 A Again, thescriptsare not very valuableto
7  that they'reprocessing theloan application isthat 7  mebecause salespeople deviate from scripts, and so
8  thesephone conversationstend to be highly variable. 8 again, in my experience, asalescall variesfrom
9  Sonotwo conver sations between a salesper son and a 9  customer to customer. Now, there could be common
10  customer aretypically alike. Talkingto customers 10 edementsin thesalescall. One could do a content
11  istypically considered in marketing to be adaptive 11  analysis, for example, of salescallstotry and
12 behavior, so the salesper son adaptsto the questions, 12 understand what are somethings that salespeople
13 thequeries, thedifficultiesa consumer may havein 13  mentioned, but an analysis of whether disclosuresare
14  order to complain better, to overcome objections and 14  beinggivenin aclear and conspicuous manner poses a
15 soon. 15 significant problem. 1'm not awar e of a way to
16 So there'sno way to under stand how what 16 analyzethat kind of data for clear and conspicuous
17  thesalesperson may or may not be saying to the 17  analyss.
18 consumer isinteracting with theinformation the 18 Q Andthat kind of data, just so we're clear,
19  consumer'slooking at. Perhapsif you had audio and 19 isthedataconcerning the phonecalls.
20  videotranscriptsof what was going on, you may have |20 A Thephonecalls, yes.
21  alittle better sense of what the consumer was doing, 21 Q Now, you said that -- in connection with
22 for example, while the salesper son wastalking to 22 your testimony just now about telephone calls, that
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1 consumers could be experiencing different realities. 1 could be-- presumably you've rendered an opinion
2 That was your testimony. 2 about how you think a consumer could understand the
3 A Yes, consumers could be getting different 3 writtenloan agreements. Why isthat not susceptible
4 information from the salesper son whilethey are 4  tothe sameanaysisthat you just gave concerning
5  processing the standardized document. Andwhenlsay | 5  telephonecals?
6 different realities, | mean theway in which 6 A Somy analysisfocusesonly on theloan
7  consumersareinteracting with both sets of 7  agreement. Theanalysisislooking at whether
8 information is--iskind of hard to-- hard to pull 8 disclosuresintheloan agreement areclear and
9  outjust by listening to phone calls. 9  conspicuous. It doesn't bringinto account any other
10 Q When you say both sets of information, | 10 factor that might be affecting the consumer. I'm
11 just want to make surewe're clear. What are the two 11  onlylooking at the effects of this one element.
12  setsof information about which you're spesking? 12 Q Didyou conduct aconsumer survey in
13 A Sol'm thinking of these two different 13 connection with your expert work on this matter?
14 vehiclesthat are communicating information to the 14 A No, | did not.
15 consumer. Oneisthe salesperson, and the other is 15 Q And--andlet mebeclear. When| say
16  thedocument that consumersarereading. Sothere 16  consumer survey, | have ameaning in mind. What is
17  aretwodifferent sourcesof information. The 17  your understanding of what aconsumer survey is,
18 paralld | would giveisif you'relooking at a 18 Dr. Hastak?
19 televison commercial, for example, or atelevision 19 A  Wadl, when you say asurvey, | -- broadly
20  program, you can often have an announcer speakingat |20  thinking about a study that involves collecting some
21  thesametimethat a consumer might belooking at 21  empirical data. There'sawidevariety of surveys,
22 printed disclosureson thetelevision set. 22 but that's-- all of them will havethat element, and
58 60
1 In the FTC guidelines, for example, they 1 soldid not dothat.
2 talk about theissue that when you have an announcer 2 Q Okay, we can have that common
3 talkingand therearedisclosuresat the bottom, the 3  understanding. And by empirical data, you mean what?
4 announcer could be saying exactly the samething as 4 A I'mthinking of in some sense getting
5 thedisclosures, and that would bereinforcing, or 5  consumer reactionsor consumer responsesto certain
6 theannouncer could betalking about something else 6 communications.
7  whilethe peoplearelooking at the disclosure, and 7 Q Why didn't you conduct such asurvey as
8 that could bedistracting. 8  you'vedescribed it generaly in this matter?
9 In atelevision commercial, you can analyze 9 A Weél, therearetwo kinds of studiesthat |
10  whether thesetwo forms of communication are--are |10  thought about when | first started looking at this
11  gdlingor not, if they'rereinforcing or 11 matter. Onewould beto simply test how consumers
12 distracting. With aphonecall, it'simpossibleto 12 might processother loan agreement. My sensewas
13  dobecausethephonecall -- you don't know what 13 that, again, without being ableto replicate what |
14  peoplearedoing at thetime. You don't know what 14  call theconsumer reality, which isthat ther€'sa
15 they arelooking at, for example, at thetimethat 15  phonecall going on and providing information at the
16 thephone conversation isgoing on. Sothat'swhat | 16  sametimethat consumersare processing theloan
17  mean by saying you have thesetwo sort of vehicles 17  agreement, | didn't see how one could replicate that
18 communicating information to theconsumer, butyou |18 inastudy, that smply doing a study with aloan
19  havenoway of knowing how they areinteracting to 19  agreement wouldn't really add alot morevalue than
20  createamessagefor the consumer. 20  doingthisconceptual analysisbased on a, in my
21 Q How do you know how a consumer, based on 21  opinion, awell defined, well articulated framework,
22 what you'vejust said, how do you know how aconsumer |22  the FTC guidelines.
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1 Q Whyisthat? 1  Whatisit youmean by that?
2 A Tome, in reviewing theloan agreement 2 A Sowhat weareinterested in hereis
3 document, theclarity, the quality of the disclosures 3 whether people understood that rolling over theloan
4 wasfairly clear, and soin situationswhere| can 4 will lead to significantly higher costs and whether
5 look at adocument and evaluateitsclarity based on 5 thedisclosuresin theloan agreement or other
6  theseguiddines, which I'm quite familiar with and 6  documents people may have seen influenced those
7  haveused before, and alsoin a situation wherel'm 7  take-aways. Not somethingthey learned after the
8 unabletoreplicate the exact way in which consumers 8 fact, for example, right? Somethingthat they
9  might have encountered the document, my senseisthat 9  learned whilethey were making their decision about
10 thereisn't alot of added valueto doing an 10  sdectingthisloan.
11  experiment. Sothat waskind of onesource of datal 11 Tome, that'sa subtle processissue. It's
12 looked at. 12 not asimpleoutcomeissuelikedid you get aloan or
13 Q Anything else? 13  what wastheloan amount, right? Thosearethings
14 A Theother possibility isto do sort of 14  that you might expect peopleto remember better.
15  retrospective survey, survey consumersand ask them 15  Again, timealways creates memory problems, but you
16  about their recall of certain things associated with 16  may haveabetter shot at having people remember them
17  thetransaction they had with Integrity Advance. 17  than thesekind of issuesthat say what was your
18  Unfortunately, that approach also doesn't work well 18  understanding about the termsof theloan and the
19 herefor avariety of reasons. Fird, thereisthe 19 costsat thetimethat you signed up for theloan.
20  passageof time. A lot of time has elapsed. 20  That'snot aquestion that's-- so that'swhat | mean
21 Now, |'ve done r etr ospective surveys where 21 by asubtleissuethat'snot easily amenableto sort
22 timehaséapsed in trying to assess consumer 22 of thisretrospective survey.
62 64
1  take-away from atransaction, but thefocusin those 1 Q Isit your understanding that the subtle
2 studieshasbeen on very memorable and broad 2 issueasyou'vejust described it informsthe
3 outcomes. Oneexamplewould be people purchased a 3 anaysisthat you put forward in this report?
4 businessopportunity from amarketer and achieved no 4 A My analysisin thereport isfocused
5  success, madeno money, for example. Thefact that 5 directly on thedisclosuresin the document, and I'm
6  people made no money issomething that they tend to 6  applying awell defined set of guiddinesto evaluate
7  remember, soit'sfairly memorable. And you can 7  whether thedisclosuresin the document are clear and
8 actually do asurvey, assuming you have accessto the 8  conspicuous. Sothat problem doesn't arisewhen |
9 list of customers, you can draw a random sample, you 9 analyzethedocument using thisframework. It'sa
10  can actually assessthe degreeto which peoplewere 10  staticdocument that I'm applying the framework to.
11  successful. 11 Q Sol just want to make sure | understand.
12 But here, theissuesof interest weremore 12  It'syour testimony that the actual experiencethat a
13  subtle. Theissueswerehow did people processthat 13  consumer would have had in reviewing the loan
14  loan application, how wer e the disclosur es presented 14  agreement is not relevant to the analysis and
15 tothem. Theseareissuesthat arenot easly 15 opinionsyou're offering in this case?
16  amenableto measurement by asking consumers, and time |16 A No, I'm not saying that. What 1'm saying
17  becomesaparticularly seriousfactor. 17 isthat thebest available evidence in my opinion
18 So | did consider waysin which one could 18 that can haveabearing on thiscaseisevaluating
19 addressissuesempirically in thiscase, but | felt 19 thisloan agreement. Thereisnoway in my opinion
20  on balance, that these were not avenuesthat would 20  toevaluate systematically empirically the actual
21  yidd truthful information. 21  experiencethat consumershad becauseit wasa
22 Q You say that these issues are more subtle. 22  variableexperience.
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1 Q And do you believe that the actual 1 typically iswhat the consumer'stake-away isfrom a
2 experiencethat consumers would have had isa 2 particular piece of communication, whether it bean
3 relevant factor in determining whether or not aloan 3  advertising, it be a package, |'ve done studieswith
4 agreement provides a clear and conspicuous 4 privacy disclosures, avariety of communications. So
5 disclosure? 5  consumer take-away, consumer inter pretation, those
6 A 1T ] could assess the consumer experience, 6  havebeen theissuesof interest.
7 andl'vesaid that | don't know how one doesthat, 7 Q And broadly speaking, do you have an
8 hypothetically, if thereisaway to evaluate the 8  understanding of why those have been -- those topics
9  consumer experience, and that consumer experienceis 9  youjust described have been areas of interest for
10 «atic sothat you can evaluate atranscript, for 10 theFedera Trade Commission, for example?
11 example, then yes, that would have been an approach 11 A Ther focus, not always, but often ison
12 that | would have used. 12 whether consumershave been deceived, and so the
13 In the absence of that information and 13  issuethey tend tofocuson ishave consumerstaken a
14  having adocument that we know all consumerslooked |14  messagefrom the advertisement that isfalse, is
15  at that weknow all consumerssigned and we know 15 theresomethingin the advertisement that may be
16  consumershad availableto them if they chose to look 16 factually truebut iscreating a misdeading
17  atitagain, | felt that thisanalysis does provide 17  impression or a mideading take-away for the
18  useful information about whether or not the 18 consumers. Sothestudy isdesigned in amanner as
19  disclosureswereclear and conspicuous. Sojust, 19 tokind of tease out the effect of the communication
20  again, to makethat point, my focusisonly on the 20  onconsumer take-away.
21  loan agreement. That'swhat | focuson. 21 Q Andinyour opinion broadly speaking, is
22 Q Dr. Hastak, in your work as a professor of 22  that an effective way of ascertaining consumer
66 68
1  marketing a& American University, do you or have you 1 teke-away?
2 conducted or overseen the conducting of consumer 2 A Yesitis
3 surveysaswe described them earlier? 3 Q Isit--isitthemost effective way of
4 A Yes, | have 4 ascertaining consumer take-away in your opinion?
5 Q And for what purpose have you been involved 5 A Sothat dependson the situation. There
6  insomeway inthe conducting of aconsumer survey? 6 arestuationswhereat the FTC, the Commission would
7 A I'vedoneavery large number of consumer 7 conduct afacial analysis, so they would look at
8 studiesor surveys. Many of them arefor academic 8 material and rely on their expertiseto make an
9  publication, so many of the papersthat 1've 9  evaluation that a particular claimisor isnot
10  published involve an experiment or a survey, some 10 mideading. Thiscan often happen when the claims
11  kind of aconsumer study. I'vedonealot of 11  areexpress, they smply state something that is not
12 consumer surveysin consulting work that I've done 12 true or they'reimplied but they arevery strongly
13  for the Federal Trade Commission aswell asfor other |13 implied. In other situations, the Commission might
14  agenciesthat I listinmy C.V. Sol havealot of 14 movetoan empirical test wherethere might be
15 experiencein doing surveys. 15  uncertainty about whether or not a claim is deceptive
16 Q And when you've done -- let's talk about 16  or misleading, and the Commission may want torely on
17  theFederad Trade Commission for amoment. When 17  empirical evidence. Soit dependson the situation.
18  you've done consumer surveys for the Federal Trade 18 Q Inyour experience, when the Federal Trade
19  Commission, what is your understanding of why you 19  Commission, the Commission about which you were just
20  have been asked to conduct those surveys generally 20  referring as the Federal Trade Commission --
21 spesking? 21 A Right.
22 A Inabroad sense, what isof interest 22 Q -- hasused afacia analysis, that is, a
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1  non-empirically based andlysis, hasthat analysis 1 Q Okay. Andwhenyoudo afacial analysis
2 beenundertaken by attorneys at the Federa Trade 2 versusan empirica anadysis, would so-called subtle
3 Commission? 3  issuesof thekind that you described before have
4 A No, typically the FTC would have an expert 4 anything to do with that decision-making or
5 dotheanalyss. 5  recommendation in -- insofar as you're recommending
6 Q Andwhen you say the FTC would have an 6 either afacial analysisor an empirica anaysisto
7  expertdothefacia andysis, what isyour 7 theFTC?
8  understanding of what that process would involve? 8 A  Solet meclarify amoment what | mean by
9 A Soif I'mdoingtheanalysisat the FTC, 9 subtleissues. Sointhat context, | wastalking
10  for example, | look at thead, | rely on my 10 about issuesthat aresubtlein termsof doing a
11  experiencein evaluating ads, and | try to make an 11  survey several yearslater. That doesn't mean these
12 assessment, isthisa situation wherel fed 12  issuesaresubtlefor afacial analysisor in this
13  confident that the claimsand consumer take-awaysare |13  casemorethan afacial analysis. I'm actually
14  soclear to mebased on my experiencethat an 14  applying awell defined framework, a well accepted
15  empirical test isnot necessary, or do| fed like 15 framework systematically to a document.
16 thereissomeuncertainty and | would prefer todo an 16 So although it isa nonempirical analysis,
17  empirical test. Thesamething happenswhentheFTC |17  it'saconceptual analysis. It'snot smply an
18 hiresan outside expert. Theoutside expert will 18 opinion. It'sasystematic analysis of that
19 ook at the material, they will rely on their own 19  communication based on in thiscase six articulated
20  expertise thefact that they'velooked at these 20  factorswith clear guidelines on how each factor
21  kindsof materials before, they'velooked at alot of 21  would apply to assessing whether thedisclosuresare
22 studies, and make a similar assessment. Again, isa 22  clear and conspicuous. Soto me, there'snothing
70 72
1 facial analysisenough or isit necessary to have an 1  subtleabout that analysis here.
2  empirical test. 2 Q You-- you've used the phrase " conceptual
3 Q Andyou -- it sounds like you've been in 3 analysis' acouple of times. What specifically do
4 the position where you've made that determination how 4 you understand that phrase to mean or how are you
5  many times? 5  gpecifically using it here?
6 A Well, determination may be very strong. | 6 A Sol'musingit in acouple of ways. First
7 only recommend -- 7  isthat thisisnot an empirical analysis, so |
8 Q Recommendation. 8 haven't donea study or asurvey, asyou would put
9 A --totheFTC, but | dothisroutinely. 9 it. And second is| havea conceptual framework, in
10 It'snot uncommon for the FTC to show me materials 10 thisinstancel would argue a well defined, well
11  and say doyou seeaproblem here, isthis something 11  accepted conceptual framework that provides
12 that should belooked at, and I'm clearly just one 12 guidelines, but very clear guidelinesfor how to
13  voice among many, and then do you think an empirical |13  evaluate the clarity and the conspicuousness of
14  study can bedone, what might be the nature of the 14  disclosuresin -- in any kind of document. Sothat's
15  empirical study, do you think oneisnecessary. So 15 what | mean by a conceptual analysis.
16 thesearequestions| deal with often. 16 Q Andthenyou just used the phrase
17 Q And | want to make sure | understand 17  "systematic analysis." Can you explainto us more
18  something. You -- you've used the concept 18  specificaly what you mean by that?
19  advertisement or advertising. Isthat concept as 19 A SotheFTC guidelines provide a framework
20  you'vejust described it defined as you earlier -- as 20  that essentially tellsyou how to evaluate the
21  you defined that concept earlier in this deposition? 21 dimulus. Two different peoplewith knowledge of the
22 A Yes 22 framework applying it to the same stimulus would use
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1 thesameapproach. They would evaluatethe 1 A I'velooked at some of theliteratureon
2 communication on well laid out criteria, and they 2 payday lenders, but | don't recall looking at aloan
3 would rely on the guidelinesto help them decide how 3  agreement.
4 toevaluate the communication on each of these 4 Q Andin connection with your review of loan
5 criteria. Sothat'swhat | mean by a systematic 5  agreementsfor banks, can you describe for me how it
6  analysis. 6  came about that you were looking at those loan
7 Q Haveyou looked at in connection with your 7  agreements?
8  review for this matter any other loan agreements 8 A Yes, sothiswasa consulting assignment in
9  offered by payday lenders during thistime frame? 9  which I looked at abank giving consumersaloan
10 A No, | havenot. 10 against anincometax refund. | think theseare
11 Q Haveyou looked at in connection with your 11  called refund something loans.
12 analysisfor this matter any other types-- or any 12 Q Refund anticipation loans?
13  other types-- or loan agreement -- or loan 13 A Refund anticipation loans. That'sthe
14  applications, rather, offered by any other payday 14 right word for it, and there wereissueswith
15  lendersduring thistime frame? 15  gpecificdisclosuresin theloan agreement, and | did
16 A No, | havenot. 16 averysimilar analysisof clear and conspicuousness
17 Q Why not? 17  of thedisclosurein theloan agreement usingthe FTC
18 A What other loan agreements say was not 18 guiddinesat thetime.
19  redlly relevant to my charge hereand my goal, which |19 Q And do you have an understanding of in that
20  wasto evaluatethisloan agreement, so | 20  context who the consumer population was that was
21  concentrated on this document. 21  receving those loan agreements that you just
22 Q And same question for loan applications. 22 described concerning tax -- tax -- tax refund
74 76
1 A Wadl, | didn't evaluatetheloan 1  anticipaionloans?
2 application in this matter, so that wasn't something 2 A I don'trecall. | must havelooked at some
3 | looked at for Integrity Advanceor -- or any of the 3 information, but | don't recall, but that infor mation
4 other payday lenders, asyou suggest. 4  wasn't relevant to my analysis of theloan agreement.
5 Q Inconnection with your work as somebody 5 That'swhat | focused on likein thismatter.
6  who has presumably been an expert of somekindin -- 6 Q And-- and for this matter, did you -- or
7 in--for the Federal Trade Commission or perhaps for 7 doyou have any understanding of roughly speaking the
8  the CFPB, haveyou ever reviewed any -- in another 8  general consumer population who would have received a
9  capacity, loan agreements that were offered a any 9  loan agreement from Integrity Advance when Integrity
10  point intimeto aconsumer from a payday lender? 10  Advancewas -- was offering loans?
11 A A payday lender, no, but | have looked at 11 A | haveageneral understanding. | don't
12 |oan agreements between consumers and banks. 12 know the specifics.
13 Q And same question about |oan applications. 13 Q What isyour genera understanding?
14  Haveyou ever looked a other payday lender loan 14 A | would expect that people who ar e applying
15  applicationsin connection with any other work you've |15  for a payday loan, and thisis based on looking at
16  done? 16  that literatureaswell --
17 A | don't believel have. 17 Q Uh-huh.
18 Q Andlet mego back to the loan agreement 18 A --would beon thelower end of the
19  question for amoment. You said you'velooked at 19  socioeconomic ladder, lower income, for example.
20  loan agreements as they concern banks. Haveyou ever |20 Q Anything else?
21  looked et al of other -- a other loan agreements 21 A No, that was-- that waskind of the main
22  for payday lendersin maybe just an academic sphere? |22 thing. Therearecorrelatesto low income obvioudy,
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1 sothat correlateswith ethnicity, for example, but 1 Q | see. And doesthat inform your analysis
2 incomel would consider to be the main factor. 2  here?
3 Q And what are the correlates that you 3 A No, it doesn't.
4 understand to correlate to what you've described as a 4 Q Why?
5  lower end of the socioeconomic ladder? 5 A Because my focusison theclarity of the
6 A For example, minorities, you might expect a 6 dementsintheloan agreement. Again, I'm -- my
7 higher proportion of minoritiesin the group as 7 analysisisasystematic analysisbased on this
8  opposed to the U.S. population, you might expect a 8 framework that we'vetalked about, and that'sall |
9  somewhat younger demogr aphic and opposed to -- and 9 focused on.
10 again, theseare-- | don't know thisfor afact, but 10 Q IfI could ask you, Dr. Hastak, to please
11  thisismy general recollection of the correlates of 11  turnback to what was marked as Exhibit 2, whichis
12  peoplewho get payday loans, rent toown agreements, |12  the document you havein front of you, Dot Com
13  payday loans, so yeah, that's -- that's kind of my 13  Disclosures, and specifically to turn your attention
14  general understanding. 14  topage6 of that document, and it'stitled "B, The
15 Q Andyou said you looked at payday -- at 15  Clear and Conspicuous Requirement." Do you seethat?
16  someliterature related to payday lenders. What -- 16 A Yes | do.
17  what literature specifically have you looked at? 17 Q Andif | canturn your attention to the
18 A | don't recall the specifics. The context 18  second sentence of that first paragraph reads,
19 wasthat | did research on rent toown customers,and |19  "Whether adisclosure meetsthis standard is measured
20  rent toown isseen asa subset of a broader topic, 20 by itsperformance. That ishow consumers actually
21  whichiscalled consumerswho get money from the 21  perceive and understand the disclosure within the
22 alternatefinancial sector, who rely on institutions 22 context of the entire ad," or advertisement. Do you
78 80
1  other than banks, for example, or who rely on sour ces 1  haveanunderstanding in connection with your use of
2 of money other than credit cards. Soin doingthe 2 theseguidelines asto what that sentence means?
3 work on rent to own, that was one of the sectorsthat 3 A Let mejust read it for amoment.
4 1'd looked at, but that was quite sometime ago. 4 Q Peasedo.
5 Q But you didn't in connection with this 5 A Okay, |I'velooked at it.
6  matter undertake an evaluation of the consumer 6 Q Andwhat isyour understanding of this
7  population or customer base of Integrity Advance. 7  sentencein connection with your use of the
8 A No, | did not. 8  guidelines described here in Exhibit 27
9 Q Do you have an understanding of how many 9 A Sotome, themain point that's being made
10  repeat customers at any given point in time were 10 isthatit'sthenet impression that matters. It
11  obtaining loans from Integrity Advance? 11  isn't theimpact of any one aspect of the disclosure
12 A | don't have an exact number, but | 12 that'sadeterminingfactor. You need tolook at the
13  understand that therewere -- there were many 13  disclosureor disclosuresin context, so asa part of
14  customerswho wererepeat customers. 14  theentiredocument, and you need to assessthe
15 Q And when you say many customers, what -- 15  disclosure on multiple dimensions, the dimensions
16  what approximately percentage would you assign to the 16 that have been laid out in thisdocument, rather than
17  phrase"many"? 17 onasingledimension.
18 MS. WEINBERG: If you know. 18 Q What isyour understanding of those
19 A Yeah, it would be pure guesswork. 19 dimensions?
20 Q Okay, but you have that understanding. 20 A Soinmy report, for example, | focuson
21  What'sthat understanding based on? 21  sxdimensionswhich | think arethecrucial
22 A Thefolksat the CFPB told me. 22  dimensionsin evaluating clear and conspicuous.
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1 Thoseareall articulated in thisdocument. The 1 way the consumer viewsthe document, but let me give

2 document also talks about a few other dimensions 2 adlarification. Sofor example, when you look at

3 which | didn't think wereréevant to my analysis. 3 thisstatement here, within the context of theentire

4 Someof them, for example, apply to audiovisual 4  ad, sothead isadocument. It'sastatic document.

5  gimuli, which wasn't the casein the analysis| was 5 Different consumersview the ad under different

6 doing. Sol'mthinkingin my particular instance, 6  circumstances. | don't believe the document is

7  therecommendation is make surethat you evaluate a 7 sayingthat you need to under stand everything that

8 disclosureor disclosuresin context, look at the 8  every consumer isdoing when they'relooking at the

9  wholedocument or look at thewhole ad, and make sure 9 adasabasisof evaluating the ad, although those
10  that you systematically evaluate the disclosure or 10  thingsareimportant, but it'simpossibleto-- in
11  disclosureson each of these dimensions before you 11  that sense, you could broaden the context to a point
12 form an overall assessment, but it'sthe overall 12 wherethereésnoway you can actually get a handle on
13  assessment, the net impression that matters. 13 it
14 Q Andwhenyou'reusing -- | want to make 14 Sotome, what it's saying is the context
15 surewehaveaclear record. Whenyou're using the 15 that'struly important isthe document within which
16  word "dimension," what isit you mean specifically? 16  thedisclosure or communication isembedded. Don't
17 A Sofor example, one of the dimensions| 17  just look at thedisclosure. Look at theentire
18 talk about in my report isprominence. Another onel 18  document. Would the way consumers view the documents
19  talk about is placement, athird oneisclarity. So 19 matter? Yes, it would, but | don't seethis
20  theseareall dimensionson which you can evaluate a 20  guideline as emphasizing that so much asit's saying
21  disclosureor aset of disclosures. And again, to 21  look at theentire document, look at the net
22 me, thedocument issuggesting make sureyou evaluate |22  impression that is created by that document.

82 84

1 thedisclosuresin context and make sureyou evaluate 1 Q Dr. Hastak, if | can ask you to turn the

2 them on each of these dimensions or factors, if you 2 pageof Exhibit 2, page 7, item C, what are clear and

3 will, independently before you put it all together 3 conspicuous disclosures, thisiswherewe are, and if

4  intoasingleoverall assessment. 4 | can ask you specifically to look at the first

5 Q And when you talk about your understanding 5  sentenceright under that item, C, it says, "Thereis

6  of incontext, what isit you understand that 6  noset formulafor aclear and conspicuous

7 concept, in context, to be? 7  disclosure. It depends on the information that must

8 A Sohereit sayswithin the context of the 8  beprovided and the nature of the advertisement.”

9 entiread, and soinstead of ad, if | replacethe 9  What isyour understanding of that sentence asyou
10 loan agreement, which isthe document of interest 10  have used these guidelines?
11 here it saysmake sureyou look at the entireloan 11 A Soin my mind, that getstotheissuel was
12  agreement. Thereswhat it'stelling me. 12 mentioning before, which isin my mind the
13 Q Would the context in which the loan 13 distinction between aruleor a set of rulesand
14  agreement was provided to a consumer be part of this 14 guiddines. | think what the FTC issaying here and
15  in-context assessment? 15 theway that I've seen them apply these guidelinesis
16 A Yes it's--it's--it'stheloan 16 thisisnot achecklist. You haveto evaluate each
17  agreement and the consumer looking at the loan 17  disclosurein the entirety of the document in which
18  agreement, soyes, that would bea part of context. 18 it appears, and you need to independently assessthe
19 Q Would the -- would the user interface on -- 19 disclosureon thesedimensionsor attributesthat are
20  onlinebe part of in-context as you understand that 20 listed below. Thereareguiddinesfor how you do
21 concept? 21  theevaluation on each attribute, but theseare
22 A Somy understandingisthat context isthe 22  guiddines. Thesearenot rules.
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1 Q And the guidelines -- the dimensions that 1  caled"Designing Evidence-Based Disclosures, A Case
2 youredescribing, or that you just described are 2 Study of Financial Privacy Notices' on which you
3 those dimensions enumerated in the bullet points here 3 appear to be one of the coauthors; isthat correct?
4 onpage7 of Exhibit 2, soit's one, two, three, 4 A Yes
5 four, five, six, seven bullet points? 5 Q Andit'sfromthe Journal of Consumer
6 A Yes that'swhat'sin the document. 6  Affairs, andit looks likeit's from the summer of
7 Q Okay. 7 2012; isthat correct?
8 A Isit seven -- it's seven, sorry. 8 A Yes
9 Q Andif | canask you to look at number 7, 9 Q And have you presumably seen this document
10 thelast bullet point, and again, we're on page 7 of 10  before?
11  Exhibit 2. It says, "Whether the language of the 11 A Yes, | have
12  disclosureis understandable to the intended 12 Q Anddo you want to just take a minute and
13 audience" Do you have an understanding of what this |13  confirmit'sthe article you believeit is or a copy
14 bullet point meansin the context of your reliance on 14  of thearticleyou believeitis?
15 theseguideinesfor this matter? 15 A Yes, it doesappear to be my document.
16 A Yes | do. 16 Q Okay, if we can enter Exhibit Number 3into
17 Q Andwhat isthat understanding? 17  therecord, you were one of the coauthors on this
18 A Sooneaspect isthat the disclosure should 18  report -- on this study, rather; isthat correct?
19  beunderstandable, and the second aspect iswhat is |19 A Yes
20  understandable may vary by audience, and | believe |20 Q Okay. What'sthe general purpose or
21  they give an example of children, for example, and 21  finding, if youwill, of this article, that this
22 how certain thingsthat may be clear to adults may 22 article'sreporting on? Let me be specific.
86 88
1 not beclear to children. Sotheguiddineis 1 A Sothearticleisreporting on the
2 suggesting looking at both, clarity, and keepingin 2 development of a prototypefinancial privacy notice,
3 mindtheaudience. I'mjust going to stand up for a 3 andit describeswhat we call a consumer -centric
4 second. 4 approach where we develop a prototype notice using
5 MS. BAKER: Sure. We cantakea 5 qualitativetesting with consumers, using one-on-one
6  three-minute break if that works. 6 interviewsand focusgroups, and then wetest that
7 THE WITNESS: That would be helpful. 7 noticein termsof itsability to communicate key
8 MS. BAKER: Absolutdy. 11:33. We're off 8  issuestoconsumersagaingt a number of other
9  therecord. 9  notices, in particular, the -- what we call the
10 (Recessed at 11:33am.) 10  current noticeor the existing notice. So we engage
11 (Reconvened at 11:39 am.) 11 inanempirical test in comparing these -- these
12 BY MS BAKER: 12  notices.
13 Q Wereback on therecord at 11:40, 11:39. 13 Q And asone of the coauthors of this paper
14  Dr. Hastak, | have what I'm going to mark as Exhibit 14  which concerns a study, do you have an understanding
15 3, if thecourt reporter could please mark this 15  of why that type of empirical analysis was done here?
16  document, thank you. 16 A Yes.
17 (Deposition Exhibit Number 3 was marked for 17 Q What's your understanding?
18 identification.) 18 A Sotherewereseveral reasonsfor doingthe
19 MS. WEINBERG: Thank you. 19 empirical analysis. Oneisthat empirical data
20 THE WITNESS: Thank you. 20  provides-- awell done study providesthe best
21 BY MS. BAKER: 21  evidencethat you can get in termsof how consumers
22 Q Dr. Hastek, I've handed you a document 22 would processcertain information. The other was
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1 that consumer testingisoften useful in a situation 1 bemost useful, | reached the conclusion that it
2 wheredifferent interest groups, different agencies, 2 didn't make senseto do an empirical study for the
3 consumer groups, industry, have different views of 3 variousreasonsthat | listed earlier.
4 what might bethe best document or noticein this 4 Q Sowasnot possible, or wasit the case
5 case Datacan help addressthoseissues. 5  that it didn't make sense?
6 Q Andwhen you say that a consumer survey or 6 A It wasn't possibleto do a study
7 awdl done study can be -- | believe it was your 7 replicating the consumer experience asclosdly as|
8  phrase, the best way to process -- for consumers -- 8  would haveliked, and it wasn't possibletodo a
9  tofigure out how consumers process certain 9  retrospective survey because of memory problems being
10 information. Isthat your testimony? 10  thechief issue, sothe best available coursein my
11 MS. WEINBERG: | don't think that -- if the 11  opinion wasto analyze the key document in this case
12 reporter can read it back, | don't think that's what 12 usingaframework that's based on empirical research
13 hesad. 13  inthepast that's been applied quite often that's
14 MS. BAKER: Okay, please do. Thank you. 14 Dbeen looked at over many years by academicsand
15 - - - 15 others. Sotome, that provided the next best
16 THE REPORTER: Answer: "So there were 16  approach that was available.
17  severd reasonsfor doing the empirical analysis. 17 Q Yousaidit would not have been possible to
18 Oneisthat empirical dataprovidesawell done study 18  do astudy replicating the consumer experience as
19  providesthe best evidence that you can get in terms 19  closely as| would have liked. What other component
20 of how consumers would process certain information. 20  partswould you have wanted to have here to replicate
21  Theother wasthat consumer testing is often useful 21  the consumer experience for purposes of conducting a
22 inasituation where different interest groups, 22 survey or study in this matter?
90 92
1 different agencies, consumer groups, industry, have 1 A Wadll, the chief difficulty, as| mentioned
2 different views of what might be the best document or 2 before, wasthe consumer istalking to a salesper son,
3 noticeinthiscase, data, and help address those 3 or many consumers aretalking to a salesper son
4 issues. 4 concurrently whilethey arelooking at the loan
5 -- - 5 document, and | have not seen an empirical study that
6 BY MS.BAKER: 6  looksat that format, and | couldn't imagine how one
7 Q Thank you. 7  could replicatethat in a systematic way.
8 A Sol would -- | would add alittle bit to 8 Q If I cantake you to, on Exhibit Number 3,
9 that. Toqualify -- 9  again, for our record, that's the Designing Evidence-
10 Q Towhat? 10 Based Disclosures case study on which you are the
11 A Tothestatement | just made. 11  co-author, Dr. Hastak, if | can take you to page 228
12 Q Okay. 12 of thisdocument, but before we come here, | want to
13 A Sowhat -- what | would -- what | would add 13  ask you afollow-up question. Why did you not
14  tothat is-- iswhen possible, consumer data 14 consider in your review here the fact of phone calls
15  providesthebest way to assess consumer, you know, |15  indetermining the -- or assessing the disclosures of
16 take-away from materials. It'scertainly not the 16  theloan agreement?
17  only way to do this, but yeah, | would -- that'swhat 17 MS. WEINBERG: It's misstating his
18 | would say. 18 testimony. Hedidn't say that he didn't consider the
19 Q Andyou say when possible. Whenisit not 19 fact of the phonecalls.
20  possble? 20 BY MS.BAKER:
21 A  Wedl, thiswasa case, for example, where 21 Q Didyou consider the fact of the phone
22 atleast in my assessment of the approach that would |22 calls?
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1 A | thought about if there was away to 1  consumer understanding and usability and make sure
2 incorporatethe phone callsinto my analysis, but my 2 those pieces are located together in ahighly visible
3 chief stumbling block, as| said, was the variability 3 placeandformat." What isyour understanding of
4 that the phonecallsintroducein the material that 4 that sentence, given your coauthorship of this
5 consumersareevaluating. Sothat'swhy | focused on 5 article?
6  what | considered to betheloan agreement, the 6 A Asl'mlookingat it now, it'salong
7 important document that was a static document in this 7 articlesoit'sdifficult to be entirely sure of what
8  dituation. 8  gpecifically I'm saying there, but | could giveyou a
9 Q Sodoyou believeit's possible that the 9 gis.
10  phonecalsthemselves as you understand the point in 10 MS. WEINBERG: Do you need moretimeto
11  the process where they took place could have 11  reviewthearticle?
12 facilitated a consumer's understanding of the loan? 12 A Asl'm recalling how this section was
13 A Well, tobehonest, | think many thingsare 13  written, theseare-- these are broad lessonslear ned
14  possible. | mean, that could have been one outcome, 14  from thisexercise and other work we've all done on
15 butasl said, | can envision a situation wherethe 15 --on--ondisclosures.
16  opposite outcome occurswhere-- wherethey haveno |16 Q Okay.
17  impact. It'sjust impossibleto know, and because 17 A Sowith that sort of background, | think
18 thephonecall, again, asl said, isnot a static 18 themainthing weare saying hereisthat you need to
19  communication, one would be guessing if onetriesto 19 look at what the objective of your communication is,
20  figureout how the phone callsfactored in. 20  what areyou trying to accomplish, right? Soyou
21 Q Sol want to make sure | understand. Isit 21  needtoidentify the key pieces of information that
22 your testimony that you would never conduct a 22  areessential to consumer under standing and
94 96
1  consumer survey that involved as a component part of 1  usability, what isit that consumers--in this
2 theconsumer experience somekind of interactive 2 instance, for example, theissueswere how can
3 communication viatelephone? 3 consumersunderstand what information isbeing
4 A No, I'm not saying that. | can see 4 collected, how can consumers under stand what
5 evaluating phonecalls, for example, for a different 5 information isbeing shared, what arethe key aspects
6 purpose. If thepurpose, for example, isto codify 6  of thedisclosurethat matter, and then present them
7 what the salesperson says, typically, understanding 7  inamanner that would increase that communication.
8 that different salespeople say somewhat different 8 Q What did you do with respect to your work
9  things, one could do what is called a content 9  inthismatter, this matter concerning Integrity
10 analysisof the phonecalls, but that doesn't get at 10  Advance, to ascertain what key pieces of information
11 theissuethat | wasinterested in, whichwasarethe |11  would have been essential to aconsumer's
12 disclosuresclear and conspicuous. That requires, 12 understanding of the loan agreements?
13 again, in my assessment, what I'm calling a 13 A Sointhisinstance, to me, theissue was
14  gandardized or a static stimulus. 14  quitesimple, which isthat consumers need to
15 Q If I can ask you again to come back to page 15 understand that if they roll theloan over, their
16 228 of Exhibit 3, and specificdly if | can take you 16  costswill be substantially higher, sometimestwo to
17  downto the last complete paragraph of that page, 17  threetimeshigher than the coststhey would incur if
18  which starts with the sentence, "Layering of 18 they paid off theloan in one shat, and in that case,
19 information," and it says, "Layering of information 19  they would incur the costs as exemplified in the
20  needsto be done carefully and thoughtfully. 20  truthin lending box.
21  Researchers and policy-makers need to identify the 21 So the central issueto mein looking at
22 key pieces of information that are essentid to 22 thedisclosuresin the loan agreement waswherein
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1 theloan agreement isthereinformation that will 1 A No, | did not.
2 tel consumersthat these costswill be higher. That 2 Q Did you ever undertake any kind of survey
3  wasthepurpose of the analysis, and then isthat 3 toascertain what kind of information a Integrity
4 information presented in a clear and conspicuous 4 Advance customer would consider to be important in
5 manner. Sothat waskind of the approach. 5  making adecision to take out aloan from Integrity
6 Q Do you have an understanding of whether or 6  Advance?
7 not theissue you just described of loan renewal was 7 A No. | did not. What I'mrelyingonis
8  animportant piece of information for the consumers 8  based on my experience and under standing of the kinds
9  who had loans with Integrity Advance? 9  of thingsthat consumerstypically focus on, and cost
10 A Okay, so my under standing was that a 10 isrecognized to be afactor that people consider in
11 majority of consumerswho take loans from I ntegrity 11  almost any decision. Again, as| said, it'snot the
12 Advancerenew their loans. Given that knowledge, it 12 onlyfactor, but it'srecognized to be an important
13  wasclear to methat information that would affect 13 factor, sol'm going with that.
14  that decision would beimportant to Integrity Advance |14 Q Sothat'sthe sole basisthat you have for
15  borrowers, and the cost of renewing the loan would 15  determining that in your opinion, that would have
16 thereforebean important factor, sothat'show I 16  been akey piece of information.
17  reached that conclusion. 17 A Yes
18 Q And when you say an important factor, what 18 Q Andyou testified earlier, however, that
19 isityou mean by that phrase? 19  you have not previously done any work reviewing
20 A It'safactor that would affect their 20  payday loan agreements.
21  decision of whether or not toroll theloan over, one 21 A That'scorrect.
22  of thefactors. 22 Q Andisitfair to say that you have aso
98 100
1 Q How do you know that? 1  similarly not done any work in the realm of assessing
2 A Becausel know that cost, money, isan 2 consumer behavior asit relates to payday loans?
3 important factor in consumer decision-making. That's | 3 A I'venot studied payday loans specifically,
4 been shown over and over. 4 no.
5 Q But how do you know that in this instance 5 Q Andwhen you say you haven't studied payday
6 asit relates to consumers who had loans from 6 loansspecificaly, you mean aswell customers who
7  Integrity Advance, the particular issue of loan 7  takeout payday loans?
8  renewal was animportant one that would have informed 8 A | haven't studied that population, no.
9 adecisionto take aloan out in the first instance? 9 Q Okay. If | could turnyour attention,
10 A Again, what I'm saying iswhether or not 10  Dr. Hastak, please, on Exhibit 3 to page 230 of this
11  peoplerenew theloan affectsthe costs of theloan 11  article, and again, for our record, it's "Designing
12 dignificantly. Weknow that. Sowhen consumersare |12  Evidence-Based Disclosures,” and specificaly if |
13  deciding whether to take theloan or how to manage 13 cantakeyoutothefirst -- well, the paragraph that
14  theloan, those decisionswould be affected by cost 14  carriesover from the prior page, and the last
15 considerations. 15  sentence of that paragraph, which reads -- do you see
16 Q Didyou undertake any assessment of what 16  wherel am? It reads, "Without direct exposureto
17  wasimportant to customers, specifically important to 17  actua consumerstrying to understand and use the
18  customers who were Integrity Advance customersin 18 disclosures, itisall too easy to let self-
19 thiscase? 19  confidencein one's own communication skills undercut
20 A Areyou askingmeif | talked to Integrity 20  thedesign of effective consumer communications."
21 Advance customers? 21 A Uh-huh.
22 Q Yes. 22 Q Based on your coauthorship of thisarticle,
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1  what isyour understanding of that sentence? 1 andinthat connection, | coauthored areport.
2 A Sol think what weweretryingto say there 2 Q Andthat's-- that was aworkshop aswell?
3 isthat if you aredesigning disclosures, the 3 A | don't recall aworkshop. There may be
4 approach that you should consider, and consider 4 may have been aworkshop, but | don't think | was
5 fird, isconsumer testing. 5 involved in that.
6 Q Andisityour opinion that that assessment 6 Q Waéll, to the extent you can discuss that
7 only concerns the specific act of designing a 7 becauseit's public, was that with the Office of
8  disclosure? 8  Enforcement?
9 A Wadl, it appliesto designing disclosures 9 A 1 don't--1'm pretty sureit wasn't.
10 itasdatesin that -- that sentence. 1'm not sure 10 Q WasitinMarch--
11  what seyou mean by that. 11 A | don't know which officeit was.
12 Q Soisit possible-- well, let me ask you 12 Q Okay, that'sfair. And to the extent
13 this. Isityour opinion that this sentence and the 13  you'vedone other work for the CFPB, it's --
14  sentiment expressed in this sentence would apply to 14 A | actually -- I'm sorry, | citethat in my
15  other component parts of evaluating a disclosure? 15 -—inmyC.V.
16 A | see. Soyou'resayingif adisclosure 16 Q I'veseenit. Thank you.
17  existsand you want to evaluateit, would you -- no, 17 A Yeah.
18 | think the sentiment would apply thereaswell. To |18 Q Tothe extent you've done other work for
19  me, | would say certainly you ought to look at 19 theCFPB, it'sfair to say you cannot discuss that
20  whether or not aconsumer study ispossible. 20  work.
21 Q Dr. Hastak, if | can ask you to please go 21 A Yes
22 back to Exhibit 1, which is your expert report 22 Q Okay. If | canask you pleasetoturnto
102 104
1 provided to usin this matter -- 1  page 11 of your expert report, which is Exhibit 1 --
2 A Okay. 2 A Okay.
3 Q Haveyou ever provided any kind of expert 3 Q Andif | cantakeyour attention to the
4 -- an expert report to the CFPB previously? 4 middle of the page under subpart A, "Prominence," and
5 A | haveworked -- 5  gpecifically one, two, three, four, five, maybe six,
6 MS. WEINBERG: And to the extent that this 6  thesentencethat starts with "In addition," do you
7  reveasany privileged communications or information 7 seewherel am, Dr. Hastak?
8  about any communications you've had with attorneysat | 8 A Under "Prominence," the sixth sentence?
9  theCFPB, I'm going to instruct you not to answer. 9 Q | beieveit'sthesixth.
10 A Okay, sothe onematter | can think about 10 A "Inaddition," yes.
11 is-- 11 Q Yes, it says, "In addition, the box makes
12 Q Andlet me-- let me caution you, | don't 12 thisinformation stand out, making it likely
13  want to know about confidential -- 13  borrowerswill attend to it and processit." What is
14 A Yeah. 14 the-- what isthe basis for that statement?
15 Q --investigations. 15 A Sotherearevarioustechniquesfor
16 A Yeah, sol'm thinking about something -- 16  increasing the prominence of a stimulus. You could
17 Q I redly dont. 17 makeit larger. Sizedoesthat. You could use
18 A --that ispublic. 18 color. Oneof the strategiesthat could be used is
19 Q Okay. 19  puttingitin abox. Soit'ssimply pointing out
20 A Sol did aproject -- | worked for the CFPB 20  that that strategy, you know, has shown to be
21 aongwith other peoplethat involved mortgage 21  effectivein increasing prominence.
22 disclosures, smplifying the mortgage disclosures, 22 Q Andwhen you say it's been shown to be
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1 effective, what isit you mean? 1 Q Okay, and when you talk about literature,
2 A  Wadll, there'sliteraturethat suggeststhat 2 what literature are you referring to?
3 boxing can increase prominence. That'salso onearea 3 A SotheFTC guidelines provide some
4 wherethere'ssomeliteraturethat suggeststhat it 4 direction for how to evaluate a disclosure or a set
5 may not really be effective, but generally it's 5 of disclosureson thesefactors, if you will. | have
6  considered to be an effective techniquein increasing 6  sxoftheminmyreport. Thereisliteraturethat
7  prominence, and it'swidely used. 7 talksabout how toincreasethe prominence of a
8 Q Didyou happen to look at the loan 8 disclosureor an element or awarning, for example,
9  agreement in -- in color or black and white? 9  and also discusses very similar factors.
10 A Inblack and white, iswhat | -- what | 10 And there has been research in marketing,
11  looked at. 11  therehasbeen research in human factors, for
12 Q Doyouknow if it's offered in a different 12 example, that hasall looked at some of these --
13  -- or wasoffered or presented to customersin a 13 ther€sresearchin plain language, that hasall
14  different format? 14  looked at how you can increase thereadability, the
15 A No, | don't. 15  prominence, the noticeable of important information,
16 Q Youdon't know. 16 andoneof thefactors!'ve seen isupper case. The
17 A No, | don't know. 17 fact that if material isall upper case, that makes
18 Q Okay. Andyou say in heremaking it likely 18 it lessreadable.
19  borrowerswill attend to it. Do you know for certain 19 Q Butasitrelatesto this particular
20  if borrowers attended to it and processed it? 20  matter, you didn't undertake any separate survey or
21 A No, | don't. 21  assessment to ascertain whether that was actually the
22 Q If I cantake your attention to page 12 of 22  casehere
106 108
1 your report please, the first complete paragraph, 1 A No, herel'm applying well known guidelines
2 second sentence, "Unfortunately, this sentence, 2 inaconceptual analysisof thedisclosures. There
3  placed among severa sentences, approximately a half 3 isnoempirical analysishere.
4 page, that are all presented in upper case bold font, 4 Q Andthewel known guidelines again are the
5  andthisdecreasesits prominence and noticeability." 5 oneswediscussed earlier today?
6  What isthe basisfor that sentence? 6 A That'scorrect, the FTC guidelines.
7 A Canl look at the -- 7 Q Dr. Hastak, if | can take you to page 13 of
8 Q Pleae 8  your expert report please, again, that's Exhibit 1 --
9 A --material here? Sothisisunder special 9 A Okay.
10 notice. Yes, sodoing thingslikebolding or putting 10 Q First complete sentence, "The three
11  thingsin upper casecan attract people's attention, 11 qualifying disclosure paragraphs are positioned in
12 but there'salsoliteraturethat saysthat if you put 12 thebottom hdf of thefirst page. Thisless
13  anentirecommunication, for example, wholeparagraph |13  advantageous placement suggests that the qudifying
14 or awholepageall in upper case, that'sdifficult 14  paragraphsarelesslikely to be noticed and read
15  for consumersto process. Sol'm simply saying that 15 thantheTILA or TIL disclosures." What'sthebasis
16  theprominencethat isachieved from upper caseis 16  for that second sentencel just read, "Thisless
17  negated by thefact that you're placing the sentence 17  advantageous," starting with that?
18  amongother sentenceswhich areall in upper case so 18 A Sowhen consumerslook at a document on
19 it doesn't stand out. Thereisn't acontrast there. 19 lineaswdl asoff line, but particularly on line,
20 Q And you looked at this document in black 20  thereisresearch suggesting that they tend to look
21 and white on a PDF. 21  at thematerial at thetop first, and then they tend
22 A That'scorrect. 22 toskim down further. Soreadability ishighest for
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1 material that isup near thetop, sothat is 1  promotional material, that you ought to placeit as
2 generally considered to be an advantageous position. 2  clossaspossibletotheclaimit'sintended to
3 Thisistruein advertising research aswell. The 3 qualify, and if possible, you should link the two so
4  material onthetop isconsidered tobeamore 4 consumers can seethetwo are connected. |If you
5 advantageous position based on position alone. 5 could do both, that structurally isthe best way to
6 Sowhat I'm saying hereisthat the 6  improveproximity. It'sjust onedimension of course
7 information in the TIL box occupiesaréatively more 7 of clear and conspicuous, but just toimprove
8 advantageous position than the material that comes 8  proximity, you would want it to beright next tothe
9 later, and then asyou -- 9 claimit'ssupposed to qualify, and the two should be
10 Q Yousay-- 10 linked in somemanner.
11 A Sorry, and asyou get deeper in the 11 Q Andwhen you say linked, which you put in
12 document and look at potential disclosuresthat 12 quotes here, what isit you mean by that word?
13  happen on page 2 and 3 and 4, then the position 13 A So consumersshould -- should seethe
14  deteriorates. 14  connection between the claim and the qualifying
15 Q Andthisisbased on your review of a PDF 15 disclosureimmediately. Consumersshouldn't haveto
16  version of what you understand to be the loan 16  put two and two together. It should beclear to
17  agreement that customerslooked at online. 17  consumerseither through languagethat directly tells
18 A That'scorrect. 18 consumersasan example, here'sthe cost you will
19 Q Inblack and white. 19 incur if you pay off theloan in one shot, but here
20 A That'scorrect. 20  arethecostsyou will incur if you renew it just
21 Q Okay. If | can ask you please, still on 21  once herearethecostsyou will incur if you renew
22 page13of Exhibit 1, your report, to go down to 22 it four times. Sothequalifyinginformation that
110 112
1  section -- subsection C, titled "Proximity," to what 1 tellstheinformationinthe TIL box isonly accurate
2 isthe second sentencein that first paragraph, 2 if youtakecertain actions, all right? But that
3  starts, "TIL box," about finance charges and total 3 information isnot accurateif you do other things.
4 payments-- I'm sorry, that's -- 4 That link would be made very explicit, and that would
5 MS. WEINBERG: That's the first sentence. 5 beoneway tolink them.
6 BY MS BAKER: 6 Q Whenyou say link, do you mean hyperlink?
7 Q | apologize. Thefirst sentenceis-- 7 A No, I'm not thinking hyperlink. I'm
8 thank you. Let meread thefirst sentence. That's 8 talking about a conceptual link, a connection that
9  the second phrase of thefirst sentence. "Since the 9 tellsconsumersthisclaim isqualified.
10  cost information in the three disclosure paragraphs 10 Q And-- andyou say should. What -- why do
11  andin the section entitled 'Schedule of Charges and 11  you usethe modifier "should"? You just said
12 Fees isintended to qualify the statements made in 12 "should" inyour response. | don't think it'sin the
13  theTIL box about finance charges and total payments, 13 document itself.
14  itisimportant that thisinformation is placed in 14 A Sothat would be -- that would be an
15  close proximity to the TIL box and linked to the cost 15  approach toimprove proximity.
16  statementstherein." What isyour -- what isthe 16 Q How do you know that?
17  basisfor that first sentence? 17 A Because again, thisis-- thisisbased on
18 A Sothisrecommendation comesfromthe FTC 18 reach at the FTC, it's based on the guidelines that
19  guidelinespretty directly based on alot of work 19 theFTC putsout. It'sbeen explicitly stated by the
20  that hashappened at the FTC. In particular,the FTC |20  FTC, if you want to qualify a claim with a
21  recommendsthat if you have a disclosurethat is 21  disclosure, don't bury thedisclosure at the bottom,
22 directly qualifying another claimin thead or the 22 don't putitinfineprint. Put it right next tothe
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1 claim. Thecloser you come, the better it will be. 1 Q Andwhen you talk about proximity, what is
2 Q How do you know in thisinstance that that 2 thereative measurement that you're using in this
3 recommendation would provide a more, to use your 3 particular assessment of these particular loan
4 phrasg, clear and conspicuous understanding or 4 agreements?
5  explanation or disclosure? 5 A Sol'mliterally relying on how far apart
6 A Soagain, it'sbased on work that |'ve done 6  they arein thedocument. Soif somethingisright
7 attheFTC. It'swork that the FTC hasdone over the 7 next totheclaim, that has high proximity. Asyou
8  yearswherethey havenaticed that when you do place 8  put spaceand cther intervening information between
9 thedisclosurereally closetotheclaim, if you do 9 theclaim and thedisclaimer or the qualifier, the
10  empirical testing, you find that consumersunderstand |10  proximity goes down.
11 theclaim and the qualifier better. If you bury the 11 Q And again, that's based on your review of a
12 disclosurefurther down, or worsestill, putitina 12  PDF copy what you understand to have been presented
13 footnote, for example, consumersarelesslikely to 13  tocustomersonline.
14  noticethat disclosureand so lesslikely to usethat 14 A That iscorrect, |'m assessing proximity
15 disclosureto qualify their take-away from the claim. 15  based on the documentsthat are attached to this
16 Soit'sreally based on understanding from a variety 16  report.
17  of stuationsthat improving proximity improves 17 Q Okay. Dr. Hastak, do you have an
18 communication. 18 understanding of what atypical, to use the word you
19 Q Sothat'syour reading of the literature 19  used earlier, Integrity Advance customer's
20  that's-- that's been put forward by the Federal 20  understanding of loan costs might have been at the
21  Trade Commission. 21  timethat they -- that consumer was executing, or a
22 A That pluswork that I'vedoneand others 22 typica consumer was executing aloan agreement, one
114 116
1 havedoneat the FTC. 1  of theloan agreements that you evauated here?
2 Q But work you haven't done in the context of 2 A No, | don't have any information on what a
3 loan agreementsin this particular industry or space. 3 typical consumer was thinking.
4 A No, it'snot based on studying loan 4 Q If I canask you pleaseto turn to page 14
5 agreementsempirically, no. 5  of Exhibit 1, which again is your expert report the
6 Q Andwhen you say "claim,” you've used that 6 last sentence of that page -- or I'm sorry, the last
7  termafew timesin response to questions |'ve asked 7 sentence of thefirst -- the paragraph that carries
8  you, what specificaly isit you'rereferring to? 8  over from page 13 at the top of page 14 says, "There
9 A Sol'mreferringtothe cost information, 9  isnothing in the loan agreement that tiesthe
10 thefinancecharges, thetotal paymentsinformation |10  disclosuresto the claimsthey are supposed to
11 thatisbeinggiventotheTIL box. | call that a 11 qudify." Do you seethat sentence?
12 cdaim because what isbeing presented to consumers |12 A Yes
13 firgt and most prominently in this document isthat 13 Q What isthe basisfor that sentence?
14 thosearethe coststhat they will incur. Sol see 14 A It'ssimply an observation based on
15 that asthemain claim, and then | seeinformation 15  evaluatingtheloan agreement. | don't see anything
16  fallowing trying to qualify the claim saying well, 16  that'sbeen donetotel consumersthat certain
17  that only appliesin some situations. In other 17  sentences, certain explanationsthat follow are
18 dituationsyour costs may be higher. Sothat's been 18 actually related to their -- or should berédated to
19  thecentral purpose of my analysis, and do these 19  ther assessment of the cost of theloan that they'll
20  subsequent statementsthat qualify the claim that 20 incur.
21 thesewill beyour costs, arethoseclear and 21 Q You usethephrase "Should be related to
22 conspicuous. 22 their assessment of the cost of the loan they'll
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1 incur," they or their being customers. What is your 1 A No, | don't.
2 understanding of what their assessment of the cost of 2 Q Stll on page 14, if | can take you to the
3 theloanthey'll incur should be? 3 next subpart, subpart D, caled "Avoidability," and
4 A Wadl, it'smy under standing that a 4 gpecificaly to the last sentence of that paragraph,
5 majority, 80 percent | believe was the number 5 whichreads, "Thus, it isunlikely that having
6  represented to me, of Integrity Advance customers 6  borrowersinitiad or sign the loan agreement in
7 ral over their loan. For those customers, the 7 multiple places would significantly increase their
8  understanding that they should haveisthat the cost 8  attention to key disclosures related to the cost of
9  of theloan tothem would be significantly higher 9  theloan." Dr. Hastak, what isthe basisfor that
10  than what'srepresented in the TIL box. Sothat's 10  sentence?
11  what I'm thinking about. 11 A Sowhen | analyzed the loan agreement
12 Q Andyou say -- usethe phrase "should 12 document, | noted that borrowershad to sign at
13  have" What do you mean by that phrase? You just 13  several places, and having people sign isaknown
14 useditinyour description or your response to my 14 techniquefor dowing them down, increasing the
15 quedtion. | don't believeit'sin this sentence. 15 likelihood that they would look at theinformation
16  What isit you mean by should have? 16 thatisclosetothat signature space.
17 A Could | ask the sentence beread back? 17 But then what | notice, and let mejust
18 Q Absolutely. 18 read from what I'vewritten there. " However, the
19 A | think | know, but | just want to be 19 first timeborrowersareasked to sign theloan
20  clear. 20  agreement ison page4. Thisisafter the section on
21 MS. BAKER: Wouldyou pleaseread backthe |21  schedule of charges and fees and well after the
22 witness last response to my question? Thank you. 22 sentenceon additional fees and the cost disclosures
118 120
1 --- 1 intheTIL box and thefollowing disclosure
2 THE REPORTER: Answer: "Well, it'smy 2 paragraph, soit'sessentially most of the key
3 understanding that a majority, 80 percent | believe 3 disclosuresthat have been madeto respondents.”
4 wasthe number represented to me, of Integrity 4 What 1'm saying hereisbecause the
5  Advance customersroll over their [oan. For those 5 dgnaturesarehappening fairly late and after key
6  customers, the understanding that they should haveis 6  disclosures, thelikelihood that this strategy of
7  that the cost of the loan to them would be 7 having them sign, which slows them down, would
8  dgnificantly higher than what's represented in the 8  increasethe extent to which they would expose
9  TIL box. Sothat'swhat I'm thinking about." 9  themsdvestoor noticethedisclosuresisréatively
10 --- 10  low.
11 THE WITNESS: And you're saying what do | 11 Q And how do you know that it's relatively
12 mean by should have? 12 low, thelikelihood?
13 BY MS BAKER: 13 A Becausethetechniquethat'sbeing used to
14 Q Uh-huh. 14 dow peopledown and read what are otherwise
15 A And I'mjust thinking that'sthereality 15 disclosuresthat are essentially buried in avery
16  for these customers, that they will pay alot more, 16  longdocument are unlikely towork becausethey're
17  sotheir understanding should be correspondingwith (17 not in close proximity to where you want peopleto
18 thereality. That'swhat | mean by they should have |18  dow down if you want them to read the disclosures.
19  theunderstanding that correspondswith their 19  Sothisisnot goingtoincrease -- what I'm saying
20  redlity. 20 isit'snot going toincreasethe likelihood
21 Q Anddo you know if these customers had that 21 substantially that people will notice them.
22 understanding? 22 Q And do you have an understanding of how
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1  thisloan agreement and theinitia or signature 1  ill only beresponsiblefor the tota payment

2 function was presented to consumers on line? 2 amount provided inthe TIL box." What isthe basis

3 A Sol'm operating under the assumption that 3  forthat statement, Dr. Hastak?

4 thelocations where consumer s wer e expected to sign 4 A Sothat'ssimply an evaluation of a

5 onlinewerethe sameasthelocationsin the 5 satement that | believe appearsin the TIL box, and

6  document that | reviewed, that they wereasfar down 6 let mejust turntothat. Sol'm on page®6.

7  thedocument on lineas|'m seeing in this PDF copy. 7 Q You'reon page 6 of your expert report?

8 That'stheassumption I'm going with. 8 A Of myreport.

9 Q Andyoudon't know if that's correct or 9 Q Okay, whichisExhibit 1, all right.
10 not. 10 A Which isExhibit 1, yes.
11 A | haven't -- | haven't looked at the 11 Q Okay.
12 on-lineloan document, no. 12 A Andinthemiddle of the pagetherewhere
13 Q And do you have an understanding of what 13  wehavea copy of the-- that portion of theloan
14  functionality on the user interface a customer had to 14  agreement, we-- the TIL box and the sentencesthat
15  trigger orinitial or sign the loan agreement? 15 follow, I'mlooking at thefourth box in the TIL box
16 A No, | don't. 16  whereit says" Total of Payments," and it says, " The
17 MS. BAKER: Let's-- let's bresk for lunch. 17  amount you will have paid after you have made all
18 MS. WEINBERG: Oh. 18 paymentsasscheduled." And sowhen| read that,
19 MS. BAKER: | think thisisagood time if 19 what I'm sayingisif consumersread that, thereis
20 it'sokay. Isthat okay with you? 20  thepotential that they might interpret that to mean
21 THE WITNESS: I'm okay with that. 21  multiple paymentscould beinvolved in generating a
22 MS. BAKER: It's-- | have 12:25. | think 22 total payment of $650, which is-- which istheir

122 124

1 thisisagood placeto break. 1 total liability of what isin the TIL box.

2 (Recessed at 12:25 p.m.) 2 Q [I'mnot surel completely understand the

3 (Reconvened at 1:32 p.m.) 3 answer you just gave me. Can you rephraseit or --

4 (Whereupon, Mr. Frechette joined the deposition.) 4 A Sure sure.

5 BY MS.BAKER: 5 Q -- perhapsclarify?

6 Q It's1:32. Were back on the record after 6 A Sothetotal paymentsthat arelisted in

7 lunch. Good afternoon Dr. Hastak. 7  theTIL box are based on the assumption that the

8 A Good afternoon. 8  respondent will make a single payment, and that's

9 Q Wewerediscussing what is Exhibit 1in 9 datedinthelinebelow of TIL box. It says, " Your
10 thismatter, or this deposition, your expert report, 10  payment schedule will be one payment of $650 due on
11  soif I could direct your attention back to that 11 thisdate" but the box that says" Total of Payments"
12  please, and specificaly to page 14 of Exhibit 1, 12 usestheplural " payments” and so|'m simply making
13  which againfor our record is Bates numbered 13  thecomment that these two things areinconsistent
14  CFPB042533, andif | could actualy in connection 14  with each other, and consumerscould if they read
15  with thelast section on this page marked "Clarity," 15 this, onepossibleinterpretation of it isthat you
16  subpartE, if | could actually ask you to flip the 16  could make multiple paymentsin order to meet your
17  pageto page 15 and specifically to thefirst 17  obligation of making atotal of $650 worth of
18  run-over paragraph on the top of that page, last 18 payments. That'sall I'm saying.
19  sentence, "Thus, borrowers' -- do you see where | am? 19 Q And you understand that scenario to not be
20 A Yes 20  correct?
21 Q "Thus, borrowers could incorrectly 21 A | understand that scenario not to be
22 comprehend that they could take multiple paymentsand |22  correct, yes.
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1 Q If I candirect your attention back to page 1 themechanicsof what would happen, for example, if
2 60f Exhibit 1, which isyour expert report, 2 you choose the payment in full option versusyou
3  specificaly thetota of paymentsbox, isit 3 choosetherenewal or the auto-renewal option, there
4  possibleto read that as being the total of payments 4 issome specific information about what paymentsyou
5  meaning finance charge plus amount financed? 5  would make under those scenarios, and thinking beyond
6 A Yes | guessit'spossible. My -- my 6  what isstated, I'm assuming that an implication
7 initial interpretation was simply separ ate payments 7  here, certainly oneimplication that | could takeis
8 that the consumer ismaking, but it's possible. The 8 that the paymentswould be higher, but that's not
9 satement isbrief, and so thereis some ambiguity in 9  dated explicitly. That'snot an explicit disclosure
10 it, soit could bethat. 10  toconsumers. That'sanimplied disclosure.
11 Q Sositting here today, you don't know for 11 Q Doyou sitting here today know if thisis
12 surehow atypicd, to go back to your concept of 12 infact what any Integrity customer implied from this
13  typical, customer of Integrity Advance would have 13  satement that you're referencing in this sentence |
14 understood that box, the total payments box. 14 justread?
15 A That'scorrect, and just to beclear, | 15 A Soactualy, I'm -- just tobeclear, I'm
16  don't assert on page 15, which we werelooking at a 16  thinking about something that Integrity Advance might
17  moment ago, that atypical consumer would understand |17  beintending to tell customers.
18  thestatement to mean that multiple separate payments | 18 Q Isee
19  could bemade. I'mjust sayingthat it'sone 19 A Sol'mthinking they'reproviding
20  possibleinterpretation of that sentence. 20  information on process. If thegoal istotell
21 Q | see okay, and -- and it's one possible 21  consumerssimultaneously also that this processleads
22 interpretation that you have of that box. 22 tomuch higher payments depending on which option you
126 128
1 A That'scorrect. 1 choosg, then that's not stated very clearly, iswhat
2 Q Okay. If I candirect your attention, 2 I'msaying. If they don't intend to say that, then
3 Dr. Hastak, to going back to page 15, which again for 3 theanalysisdoesn't apply, but if they intend to
4 our record is Bates numbered CFPB042534, and 4 signal in someway to consumersthat the costs will
5  gpecifically the last sentence on that page, which 5  behigher, then to me, that'sthe best that they're
6  sartswith the sentence or the phrase, "The 6  doing, they'resignaling. They'renot explicitly
7 presumption,” "The presumption appearsto be that 7  stating the costs will be higher.
8  borrowerswould automatically recognize that they 8 Q And so embedded in this sentenceis an
9  would face additional finance charges under the 9  assumption that that's what's intended by Integrity
10  renewal, auto-renewal, auto-workout options, and thus 10  Advance.
11  thetotal cost of the loan will be higher than what 11 A | don't know that I'm directly assuming
12  isindicated inthe TIL box, but thisis not made 12 that somuch as|'m sayingif that'stheintent of
13  explicitly clear to them," and that goes on to page 13  Integrity Advance, and | don't know that it is, but
14 16, that last phrase. What isthe basisfor that 14  if that'stheintent, then there could certainly bea
15 sentencethat | just read? 15  much better way of accomplishing that.
16 A Sothat ismy analysisnot just of what 16 Q And you make adistinction between
17  information isbeing presented in these paragraphs, 17  signaing and express statement? Isthat -- isthat
18  but what theimplication may be, and I'm makingthe |18  what you were distinguishing between?
19  assumption that theimplication here may well beto 19 A Yes.
20  communicateto consumersthat costswill be higher. |20 Q Andwhatis-- what isthat distinction?
21 | don't know that that isthe case, but as| read the 21 A Sointhiscontext, for example, an express
22  information that tellsme sort of the procedure or 22 gatement would beto tell consumersif you choosea
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1 renewal or an auto-renewal option, thisisthe 1 anad, for example, the FTC has satisfied the facial
2 process, and the net result would bethat you'd pay a 2 analysis. Weknow what the ad says. We know what
3  lot morethan what isinthe TIL box. That to meis 3 peoplewill take. If they areimplied claims, then
4  anexpressstatement. Signalingisleaving out the 4 --then maybe you need, you know, some more extrinsic
5  conclusion, letting the consumer kind of draw a 5 evidence
6  conclusion if they -- if they do or donot. | mean, 6 Q Andyour testimony hereisthat thisis
7  youjust -- you just provide them with some 7  potentialy asignaing or implied claim, not an
8 information, and theideaisthat they'll kind of 8  express statement?
9  understand what these process descriptorsmean in 9 A Yes
10 termsof the cost outcomes, if you will. 10 Q Now, theresearch you were just describing
11 Q Anddo you have any -- have you conducted 11 tomein connection with this sentence that carries
12 inany capacity aconsumer survey or test that 12  fromtheend of 15tothetop of 16, isthat research
13 compares so-called signaling to express statements as 13  that you undertook yourself?
14  youvejust explained them to mein your response? 14 A  Wdl, I'vedonealot of the studiesat the
15 MS. WEINBERG: Areyou askingin hisentire 15 FTC wherewe havetested expressand implied claims,
16  professional experience? 16  and there'safair amount of evidencethat people
17 MS. BAKER: Yes. 17  will take expressclaimswith greater certainty, just
18 MS. WEINBERG: Or areyou asking -- 18  aspeopletake more prominent claims, you know, more
19 BY MS.BAKER: 19 eadly. Soif you have a much more prominent express
20 Q Yes, that'swhat I'm asking, in hisentire 20 claiminan ad, peoplearelikely to noticeit and
21  professiona experience. Thank you for the clarity. 21 playit back. If you havean implied claim and
22 A | think thereisresearch that showsthat 22 you'relooking for peopleto play back theimplied --
130 132
1 if you makean expressclaim to consumersversusmake | 1  sort of theimplication of that claim, you'reless
2 sort of an implied claim, especially if that 2 likely tohave peopleplay it back, so I've seen that
3 implication isweak, that consumersare morelikely 3 timeand again in research.
4 totaketheexpressclaim or takeit with more 4 Q And does that research address the
5  confidence, takeit with more strength. It'salso 5 particular context in which aclaimis made?
6  just -- you know, to some extent just a sort of on- 6 A | think theresearch is quite broad, so
7  itsfacevalid statement that saysif you want to say 7  it'snot really constrained to a particular context.
8  something, just say it, right? Don't hint at it. 8 It basically to mesayscther things being equal, if
9 That'swhat thisissaying. Don't -- don't provide 9  you want to communicate somethingin an ad or in a
10  other information that people haveto put together to 10 promotional material, theway todoit isstateit
11 drawtheconclusion. Statetheconclusion for the 11  expressly. Consumersare much morelikely to get it
12 consumer. 12  if you stateit expressy than if you kind of state
13 Q What isthat based on, the statement you 13  something and have them put something together and
14 just made? 14  arriveat the sameconclusion.
15 A Again, someof it isjust as|'m calling it 15 That processinvolves an extra step, and so
16  sort of just common sensethat saysif you state 16  you'reessentially reducing thelikelihood that
17  something, peoplearemorelikely to get it than if 17  consumerswill, A, noticetheraw materials, if you
18  you providethetoolsfrom which people can infer 18  will, hear the specific costs and then put two and
19 that. Andthere€salsoresearch. | mean, there's 19 twotogether and kind of say oh, this meansthe costs
20  someresearch that showsthat expressclaimsare-- 20  will behigher, and you're still with that problem
21  aremoreeasly taken than implied claims, which is 21  of, you know, how much higher the costswill be, so
22 typically why, again, if thereare expressclaimsin 22 why not just comeout and say it, iswhat I'm -- it
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1 would bebetter todoit that way. 1 Q Okay, great, thank you. "In other words,

2 Q It would be better to do it that way, and 2 borrowers could incorrectly infer that choosing this

3 isthat astatement you're making specific to this 3 option does not change their total payment amount.”

4 matter? 4 A Right.

5 A Yes 5 Q What isyour basisfor making that

6 Q Anddid you actually, in connection with 6 statement?

7  your evauating of these loan agreements that's the 7 A That issmply based on an analysis of this

8  subject of thisreport, test that assumption? 8  sentence, which | highlight earlier, if you choose

9 A No, | did not test it. I'm relying on sort 9  thisoption, your new payment due date will be your
10  of abroader set of research and my own experiencein 10 next pay dateand therest of thetermsof theloan
11  makingthat -- drawing that conclusion. 11 agreement will continueto apply. In my reading of
12 Q Andwhen you talk about your own 12  theloan agreement, oneinterpretation of theseterms
13  experience, you're not talking specifically about 13 arethecoststhat arehighlighted in the TIL box.
14  your own experience with payday |oan agreements. 14  Thosearetheonly specific coststhat are provided
15 A No, asl've mentioned before, | haven't 15 totheconsumer. So onepossibleinterpretation of
16  doneany empirical work with payday loan agreements. |16  thissentenceisnothing really changesin ter msof
17 Q Andyou're not talking specifically about 17  thetermsand conditions of these loansother than
18  your own experience with consumers who are payday 18  your pay date, the date when theloan isdue will
19  loan consumers, if you will. 19 change. That'sonepossibleinterpretation.
20 A No, thisexperienceis based on awide 20 Q Andthat interpretation, or one possible
21  variety of consumerslooking at a wide variety of 21  interpretationisonethat you derive not from
22 materials, but not specifically payday loan 22 gpeaking with any customer of Integrity Advance.

134 136

1  materials. 1 A No, | didn't talk to any customers of

2 Q Dr. Hagtak, if I could take you to page 16 2 Integrity Advance, but | should say that | have

3 of your report please, and specifically if | can 3 looked at some of the complaintsthat customershad

4 direct your attention to the fourth sentencein that 4 submitted, and at least in my reading, several

5 first complete paragraph, and that fourth sentence 5  customersseem to have this misperception that their

6  dartswith, "In other words." Do you seewherel 6  total payment would be the amount that wasin the TIL

7 am? 7  box.

8 A Just onemoment. You'reon page 16, right? 8 So | knew that at least some customers, and

9 Q | amon page 16 of your expert report, 9 | don't know how many, but at least some customers
10  whichisExhibit 1. 10  weretaking the away the message that whether they
11 A And thefourth sentence of the first full 11  choseasingle payment option or a multiple payment
12 paragraph? 12 option, and these customers|'m talking about had a
13 Q That'scorrect. It says-- | believeit's 13  multiple payment option, that they thought the total
14  thefourth sentence, one, two -- 14  payment would bethe same. Sothisisconsistent
15 A Yes, | think | haveyou. 15  with that information.
16 Q "Inother words, borrowers." Do you see 16 Q Soyou -- how many customer complaints as
17  wherel am? 17  you understand that term did you review in connection
18 A | don't see"In other words," but | just 18  with preparing this report?
19 see"Borrowers" Oh,you're--you'refurther down. |19 A | sampled through them fairly randomly, and
20  You'reonline61 think. 20 | must havelooked at about 50 or so.
21 Q Okay, line6. 21 Q Fifty?
22 A That'sfine, |I've got you. 22 A Yeah.
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1 Q And of the 50 that you looked at, how many 1  interpret thisasmeaningthat thetermsand
2 concerned this particular issue that you just 2 conditionsthat have been set forth in the loan
3  described? 3 agreement will apply, and one of thetermsthat's
4 A | don't have an actual number. It was-- 4  «ated in theloan agreement isthecost in the TIL
5 it wasquiteafew, but -- it was mor e than one, but 5  box, sothat's something that consumers could take as
6 | don't--1don't haveanumber. 6  possibly applying.
7 Q Okay, soyou said it was quite afew. Is 7 Q | want to make sure | understand, but it's
8  thatfair to say it wasten? 8  --it'syour testimony that you didn't rely on an
9 A Could have been. 9  understanding that customers had in writing this
10 Q Morethanten? 10  sentence
11 MS. WEINBERG: If you don't -- if you don't 11 A No, | have-- certainly didn't talk to any
12 know, don't speculate. 12 customers, and | didn't rely on the complaints
13 A |justdon'trecall. 13  éther. Thecomplaintssimply validated the
14 Q Okay. Do you have an understanding as to 14 possibility that people may have made thisinference.
15  how many total customers Integrity Advancehad at any | 15 Q Why did you not rely on the complaints?
16  pointintime? 16 A Well, the complaintsarenot
17 A | know | wasshown anumber. | believe 17  representativesof the customersof Integrity
18 it'stensof thousands. 18  Advance, and sothey'rejust a small sampling of
19 Q And-- and that's the total during the 19  individualswho had a problem with Integrity Advance,
20  duration of the company's existence. That's your 20 ol don't takethat as-- | don't takethat as
21  understanding? 21  representativein any way of what a -- what atypical
22 A May have been morethan that, but yeah, it 22 consumer, if you will, might -- might take.
138 140
1 wasin thetensof thousands, ismy under standing. 1 Q Youkeep using the phrase -- we've both
2 Q Do you have an understanding as to how many 2 usedthe phrase "typica consumer.” What -- how
3 uniquetransactions there were total during thetime 3 would you describe or define that more precisely?
4 of Integrity Advance's operations? 4 A Again, I'm thinking of it simply aswhat is
5 A | don't haveanumber in mind, but it's 5 --whatisit that amajority of the consumersmight
6  goingtobeof that or significantly larger 6  interpret when they look at thisinformation, what is
7 magnitude. 7 itthat a-- what isit that isthemost likely
8 Q Okay. 8 interpretation that consumersmight have, what isit
9 A It'sgoing to be morethan the number of 9 that alikely interpretation that consumers might
10  customers. 10 have and | try to separate those two thingsout. So
11 Q Other than looking at customer complaints, 11 sometimesin my report | talk about something that
12 what'sthe basisfor the statement that you make, in 12 consumers-- thisisa possibility that consumers may
13  other words, borrowers could incorrectly infer? 13  do. At other pointsl'mtryingtoindicatethat this
14 A Solet meclarify, I'm not relying on the 14  iswhat | think is-- islikely that might happen.
15  customer complaintsto makethisinference. I'mjust |15 Q Andwhen you're talking about consumers,
16 sayingit'sconsstent with this. The basisfor this 16  areyou particularizing that category for purposes of
17 inferenceisvery smple. It'ssmply readingthe 17  thisevaluation?
18 sentenceand tryingto understand it asan English 18 A I'mnot surel follow that.
19 sentence. Sol read it and | say when somebody says |19 MS. WEINBERG: | didn't follow that
20 theredt of thetermsof theloan agreement will 20  question.
21  continueto apply, I'm looking at it and thinking | 21 BY MS. BAKER:
22 could well interpret this-- a consumer could well 22 Q Areyou particularizing your definition of
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1  consumer for thisevaluation? 1 Q Soincoming up with that sequence or
2 MS. WEINBERG: Particularizing it how? 2 continuum, if you will, what are the factors that
3 BY MS BAKER: 3 determine-- that you use to determine whether an
4 Q Waell, when you say "consumer," what -- what 4 interpretation is possible?
5 isit youmean by consumer? Areyou -- are you 5 A It'sdifficult tosay in the abstract. If
6  taking generically about every consumer who'sa 6 | look at aparticular representation, | could tell
7  potentia consumer, or are you speaking more 7 youhow | arrived at that conclusion.
8  gpecificaly about the consumers who are actual 8 Q Okay. Same question for probable.
9  customersof Integrity Advance? 9 A Thesamething. It'saqualitative
10 A I'mfocusing on thelatter. I'm thinking 10 process, and it -- it depends on the specifics of the
11  about people who have processed and signed theloan |11  stuation.
12 agreement. 12 Q Andthen my same question for likely.
13 Q Andwhat isyour understanding -- or let me 13 A And | would say the samething again. It
14  askyouthis. What did you do to come up with some 14 would be situation specific.
15  understanding of who those consumers are? 15 Q Soeach of these determinations, possible,
16 A Again, I'mtrying to sort of under stand the 16 probable, likely, is specific to the situation or
17 question. Soareyou saying did | -- again, back to 17  statement that you're analyzing.
18 did | talk tothe consumersor collect any dataon 18 A Yeah, the statement, it's-- perhapsit's
19  them? Theanswer would be no. 19 location, itsposition, so all of thefactorsthat |
20 Q Soyes, my answer -- my question, for 20  applied to evaluating these disclosures.
21  example, thank you, isdid you collect any dataon 21 Q Butit'sfair to say that that's the, for
22 who these consumers could be? 22 lack of abetter word, continuum that you're using to
142 144
1 A No, | did not. 1  makeadetermination in thisreport or an evauation,
2 Q Anddid you do anything elseto try to have 2 possible, probable, likely.
3 some particular understanding about the consumers who 3 MS. WEINBERG: 1 think the report speaks
4 wereIntegrity Advance customers? 4 foritsef. | mean, | don't think that those terms
5 A No, | did not. 5 areinthereport, | mean, as agenerd
6 Q Now, before, you made a distinction between 6  categorization of hisopinion.
7  likely and possibility, or possible. Thiswasafew 7 A Yeah, | wasgoingtosay, | don't know that
8  responses back, if you recall, Dr. Hastak. 8  there'ssomething very systematic in that sensethat
9 A Yes | do. 9 I'mdoinghere. I'mwritingthereport and I'm
10 Q Canyou explain to me what that distinction 10  expressing my judgment based on my evaluation. Soll
11  isplease? 11 could certainly comment on a particular judgment, but
12 A Sol think what | wastrying to say wasin 12 | don't knowthat | could say thereisascalethat |
13  somesituations, one could makeastronger claim,and |13  --in apredetermined manner that I'm using. I'm
14  in other situations, one could say thisis something 14  usingtheseaswordsin the English language.
15 that could happen to alot of consumers, but one 15 Possbleversus-- | don't know what probable --
16  would not gosofar asto say that thisislikely to 16  possibleversuslikely.
17  happentoamajority of them. Sol was-- | was 17 Q Weél, youjust told me possible, probable,
18 tryingtomakethat distinction. Thisisa 18 likely. | just took that from what you --
19  qualitative assessment obviously, but it sort of gets 19 A Yeah.
20 attheissueof isit --isit -- isit possible, is 20 Q --said.
21 it probable, isit likely? That's-- that'sthe 21 A No, | understand, and I'm basically saying
22 sequencel'm -- I'm creating. 22 | don't haveafinegrain scalethere. | -- possible
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1 andlikely, | could see a difference between those 1 Q Other than reading the sentence, isthere
2 two, just theway it'sused in the English language. 2 anything esethat you did to come up with that
3  That'show I'musingit. 3 conclusion or determination?
4 Q Isee Soit'sredly possibleor likely, 4 A No.
5  not probable? 5 MS. WEINBERG: Areyou asking for thisone
6 A Yeah, that -- 6  sentenceor are you asking his entire conclusion from
7 Q Okay. 7 thereport?
8 A That makes more senseto me. 8 BY MS. BAKER:
9 Q Okay. If | canask you pleaseto go back 9 Q No, I'm asking this one sentence. Do you
10 topage 16 of your export report, which is Exhibit 1, 10  understand my question?
11  andit'sthelast sentencein the first full 11 A Yes
12  paragraph of that page that startswith, "By using 12 Q Okay, solet me-- let me make sure we're
13 theplurd." Do you seewherel am, Dr. Hastek? 13  clear. Other than reading the sentence that this
14 A Yes 14  last sentence references, and the sentence we're
15 Q "By using the plural 'payments rather than 15 talking about isthetotal of payments, isthere
16  thesingular, 'payment, thislanguage could 16  anything elsethat you did to render this conclusion
17  reinforcethe take-away that total paymentsremain 17  that isdescribed inthelast sentence of thisfirst
18 thesame, evenif multiple payments under the renewal 18  paragraph that startswith, "By using the plural
19  optionareselected." What'sthe basisfor this 19  ‘'payments"?
20  datement? 20 A No, | --asl said before, | relied on my
21 A Again, asl said before, thisis-- thisis 21  reading of that sentence and how | would interpret it
22  based on readingthe sentenceinthe TIL boxthat we |22  and how | think some consumers might interpret it.
146 148
1  just went over. 1 Q Andwhen you say how you think consumers
2 Q Uh-huh. 2 would interpret it, what's that based on?
3 A It saystheamount you will have paid after 3 A That'sjust based on my experienceasa
4 you'vemadeall paymentsas scheduled, and soI'm 4 consumer researcher.
5 interpretingtheword " payments' ashavingthe 5 Q Butit'snot experience that's specific to
6  possibility of suggesting to consumersthat your 6  theconsumers here.
7  total paymentscould remain the same as stated in the 7 A It'snot specific to the consumer s of
8  TIL box even if you chose a multiple payment option. 8  Integrity Advance, no.
9 Q Andjust soour record's clear, Dr. Hastak, 9 Q Andyou used in your response to my
10 you're specificaly referring to the middle of page 6 10 question about thislast sentence, in thefirst
11  of your expert report where total of paymentsisthe 11  paragraph on page 16, and again, that sentence, the
12 timebox; isthat right? 12  onel'mreferingtois, "By using the plurd,
13 A That'scorrect. 13  ‘'payments,” that's -- that's thefirst phrase of
14 Q Okay. Andyou usetheword "possible’ 14  that sentence, you used the quaifier "possible’
15  here, and you said that it's possible that this -- 15  there when you were responding to my question about
16  this-- this sentence reflects a possibility of 16  what the basisfor thisdetermination is. How did
17  consumer interpretation; isthat right? 17  you determine that this was possible as opposed to
18 A That'scorrect. 18 likely?
19 Q Okay. What'sthat -- what's that -- how 19 MS. WEINBERG: | think thisisthethird
20 didyou arrive at that assessment that this sentence 20 timeyou've asked this question, Allyson. He's
21  reflectsapossibility of consumer interpretation? 21  dready answered it.
22 A It'ssimply based on reading the sentence. 22 BY MS.BAKER:
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1 Q Do you understand my question? 1  sentenceworded in away that might lead tothe
2 A Yes | do. 2 conclusion that thetermsremain the sameasin the
3 Q Possibleversuslikely. 3 TIL box, but therepetition hasthe potential to
4 A Andagain, weare-- wearein therealm of 4  enhancethat effect.
5 grayareashere. My responsewould bethat thisis 5 Q Andthat sentence that you're referring to
6  based on my reading of the sentence, and my reading 6 istheonethat'sin quoteswithin the sentence |
7  wasthat that'sone possibleinterpretation. There 7 justread?
8 could beothers. 8 A Therest of thetermsof theloan agreement
9 Q Dr. Hastak, if | can take you to the last 9  will continueto apply, that's-- that'sthe
10  paragraph of page 16 of Exhibit 1, which isyour 10  sentence.
11  expertreport, that last sentence, dl -- well, let 11 Q Andwhy do you say that, what you just said
12  me--let me-- that last sentence starts with the 12 about repetition?
13  word"Again," soit says, "Again." Do you see where 13 A Becausefirst of all, repetition isone of
14 lam? 14 thecriteriathat the FTC talksabout. Weknow that
15 A Yes 15 repeating something increasesthelikelihood that
16 Q "Again, however, by repeating the phrase," 16  peoplewill noticeit or pay attention toit. This
17  quote, "rest of the terms of the loan agreement will 17  isknown in the marketing literature aswell.
18  continueto apply,” end quote, "and another similar 18 Repetition isknown to increase the chances that
19  phrase” quote, "al the terms of the loan agreement 19  peoplewill see something, so I'm simply stating what
20  continueto apply to renewals," end quote, "without 20 aisapretty wdl known fact here.
21  aerting borrowersto potential changesin their 21 Q Okay. Isthere anything elsethat'sthe
22 tota payments, the disclosure may reinforce the 22  basisfor this sentence?
150 152
1 take-away that totd paymentsremain as specifiedin 1 A No.
2 theTIL box." What isthe basisfor that statement, 2 Q Sowhen you talk about you're stating
3  that sentencethat | just read? 3 what'sawell known fact, what -- what isthe well
4 A And thebasisisagain my reading of those 4 known fact that you're referring to?
5 sentencesand interpreting -- trying to inter pret 5 A That repeating -- other things being equal,
6 themasa-- asaconsumer might. 6  repeating something increasesthelikdihood that a
7 Q Anything else? 7 consumer will noticeit or get exposed toit, pay
8 A No, that'swhat | based it on. 8 attention toit, comprehend it, all of the kinds of
9 Q If I cantakeyou to page 17 of your expert 9 effectsthat, you know, one seeksto have on
10  report please, Dr. Hastak, second paragraph on that 10  consumerswith acommunication.
11  page, last sentence of that second paragraph, "Tothe |11 Q And that's based on your review of certain
12  contrary, by repeatedly emphasizing” -- do you see 12 literature?
13  wherel am? 13 A Ther€salot of literature on repetition
14 A Yes 14  that essentially saysrepetition isdesigned to and
15 Q "Tothecontrary business repeatedly 15 typically increasesthelikelihood that people will
16 emphasizing that," quote, "the rest of the terms of 16  notice something, will play it back, for example,
17  theloan agreement will continueto apply," end 17  show an ad five times versusonetime, likelihood
18 quote, "the disclosures may reinforce the take-away 18 that peoplewill play back more material from the ad
19 that their total paymentswill be asindicated in the 19  increases. It'spretty standard kind of stuff from,
20 TIL disclosure box." What isthe basisfor that 20  say, advertising and marketing textbooks.
21  statement? 21 Q Andisthat literature or studiesthat you
22 A Sowhat I'm sayingnow isnot only isthat |22  also have conducted in connection with your work asa
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1 professor? 1  accruesomefeesaswell, but it doesn't say that,
2 A | amtryingtothink if I've done a study 2 but I'mlooking at that and in that context trying to
3 specifically on repetition. 1'm not sure, but it's 3 interpret theword " fees' to mean additional costs.
4 certainly stuff that | -- | read and | teach. 4 Q And sothat's your interpretation of what
5 Q Okay. If | can ask you pleaseto go to the 5 theword "fees' means.
6  third paragraph on page 17 of your expert report, and 6 A That'swhat | think istheintended meaning
7 specifically the last sentence, which starts with the 7  of theword "fees" That'stheonly onethat makes
8  phrase, "Also, by stating,” do you see where | am, 8 senseheretome.
9  Dr. Hastak? 9 Q Didyou test that assumption?
10 A Yes 10 A No, | didn't. It wasjust my
11 Q "Also, by stating that additional fees," 11 interpretation based on how that paragraph was
12 quote, "may accrue,” unquote, "rather than," quote, 12 written.
13 "will accrue," unquote, "the sentence introduces 13 Q Why didn't you test that assumption?
14 unnecessary ambiguity about whether or not additional 14 A Wadl, I'vetalked before about why | didn't
15  costswill beincurred by the borrower." What isthe 15 doanempirical testing of the document asawhale.
16  basisfor that sentence? 16 Q Uh-huh.
17 A Wadll, theword "may" isahedgeword. It's 17 A Sothesamereasons apply to why any aspect
18 known asahedgeword. And soagain, thisissmply |18  of the document wasn't tested.
19  interpreting what the sentence says. My 19 Q Okay. If | could ask you please to go back
20  understandingisthat if theloanisrolled over, 20  topage 16 of your expert report --
21  therewill beadditional cost tothe consumer. By 21 A Okay.
22 usingtheterm"may," it'sintroducing some 22 Q And specificdly the last sentence on that
154 156
1  ambiguity, and that'swhat I'm saying. 1 page andthat last sentence reads, quote, "All
2 Q Andwhat isyour understanding of what the 2 terms' -- I'msorry, | did that again. "Again,
3 sourceof ambiguity is? 3 however, by repesting the phrase,” quote, "rest of
4 A Theword" may." 4  thetermsof the loan agreement will continue to
5 Q Andwhy do you understand that to be 5  apply,” end quote, "and another similar phrase,”
6  potentially ambiguous? 6  quote, "all terms of the loan agreement continue to
7 A Tome, theword " may" isambiguous. It 7  apply torenewals," end quote, "without aerting
8 meansmay or may not accrue, whereasif thereality 8  borrowersto potential changesin their total
9 isthat feeswill accrueor higher costswill accrue, 9  payments, the disclosure may reinforce the take-away
10 thenaclearer or lessambiguousway to say it will 10 that total paymentsremain as specified inthe TIL
11  betosay will. 11 box," and we discussed that sentence earlier. You
12 Q Andwhat fees do you understand thisto be 12  recall that discussion and testimony?
13 referringto? 13 A |do.
14 A Sowhen | read theloan agreement, my 14 Q Doesyour use of theword "may" here
15  understanding of theword "fees' asit'sused hereis |15  similarly connote a hedge word as you described it
16 thatit coversany coststhat the consumer may incur, |16  earlier?
17  including finance charges. Thisisnot explicitly 17 A Yes it does. | mean, what I'mtryingto
18  ated, but in that context, when it says additional 18 say explicitly isthat thisisa possible
19  feesmay accrue, ther€e'sactually an additional 19 interpretation, not that thisisa definitive
20  sourceof potential confusion for the consumer 20 interpretation.
21  becauseit doesn't explicitly say finance char ges, 21 Q Andisit amilarly intended to be
22 which iswhat the consumer accrues, and they may 22  ambiguous, asyou'veinterpreted the word "may" in
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1  other contexts? 1 Q Soit says, "Rather, the figures appear to
2 A  Wadll, it'sintended to be ambiguousonly in 2 bebased upon single-payment loans. My understanding
3 thesensethat the situation is somewhat ambiguous. 3 isthat most consumers did not have such loans. In
4 |tisn't clear what consumers may take from this, but 4 sum, itisnot clear what the datain these tables
5 hereisapossbility. 5 areand how they relate to |oan costs based on
6 Q And when you use the word "may" as a hedge 6  different repayment schedules." Specificaly asto
7 word, if youwill, to use your word, not mine, in the 7  that last sentence, what is the basis of your
8  context of your rendering of opinions here, are you 8  statement there? And by the last sentence, | mean
9  intending to hedge those opinions? 9  the sentence starting with, "In sum.”
10 A No, I'mnot. Hereit'snot beingused asa 10 A "Insum," okay. Sowhat |'m sayingthere
11  hedgeword. Hereit's-- or maybethat's-- that's 11  islI'mnot clear what thedatain thesetablesare.
12  thewrong choice, tocall it ahedgeword. Hereit's 12 | cantrytoguessor figureout what they are, but |
13 intendingtosay that thisisone possible 13 find them really confusing, and it'snot clear to me
14  interpretation. If | apply thelogictothe previous 14  howthesedataarerelated to thetypesof loansthat
15  sentence, just to show the contrasts, when you say 15 consumersactually had. My understanding again isa
16 that your feesmay increase, that to me suggeststhat 16  majority of consumers paid off their loans over
17  thecommunication isor they may not, and thereality |17  multipleinstallments, and it's not clear how these
18 isthat they will increase. Sol seethat word as 18 data, if at all, how these datarelateto the costs
19 not appropriatethere. Herel'm actually trying to 19  that those consumerswill incur. That'swhat I'm
20  say that you may or may not reach this 20  tryingto say.
21 interpretation. Thisisonereasonable 21 Q Andagain, did you -- your understanding,
22 interpretation that'spossible. Sothat'swhy the 22 butdidyou test that understanding?
158 160
1 word"may" | would argueisappropriate here. 1 A Again, likel said, | haven't tested for
2 Q Soitisahedgeword asyou'reusing it. 2  reasonsthat | cited earlier, | haven't donean
3 A Yeah, okay, | mean, that'stheway I'm 3 empirical study of theseloan agreements, and so by
4 usingit. 4 implication, | haven't tested any of the contents of
5 Q Butitisn't necessarily ahedge word in 5  the--theloan agreement empirically.
6  other contexts. Isthat your testimony? 6 Q You say that you find the datain these
7 A Wdl, intheadvertising literature, " may" 7  charts, inthistable, and again, | just want to make
8 isjust called ahedgeword, soI'm using a label 8 surewereclear. Areyou taking about thetable on
9  that I'mused tousing. If you push what a hedge 9  page6 of your report?
10 word means, I'm just saying what it meansisthat 10 A No, not that table.
11  thismay happen, meaning it may not happen. Bothare |11 Q Okay. What table are you discussing?
12  possible. Sorry. 12 A | am--just tomakesurel'm talking -- so
13 Q | see okay. Dr. Hastak, if | canask you 13  wearetalking about the --
14  pleaseto turn to page 18 of your expert report, 14 Q Tableon page9?
15  whichfor our record is Bates numbered CFPB042537. 15 A Yeah, it'sthetable on page -- thisone
16 A Okay. 16  here right? That'sin the appendix. It'son page
17 Q And specificdly if | can direct your 17 9, yes, that'sthetable'm talking about.
18  attention to the carryover paragraph at the top of 18 Q Sowhenyou say you find thedatain -- in
19  that page, the last few sentences, the first 19 --inthistable--
20  sentence, thefirst word starting with "Rather," do 20 MS. WEINBERG: Just so -- just so that we
21  youseewherel am? 21  haveaclear record of exactly what we'retalking
22 A Yes 22  about here--
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1 THE WITNESS: Maybe we should go to the 1 loan agreementsempirically, and so | didn't test any
2  exhibit. 2 partsof them.
3 MS. WEINBERG: Are you talking about the -- 3 Q Andyou are aprofessor of marketing at
4  BY MS.BAKER: 4 American University; isthat right?
5 Q You'retaking about page 9 of your expert 5 A That'scorrect.
6 report? 6 Q Soyoudon't work inthefinancia services
7 MS. WEINBERG: Of the report, not the 7 industry, do you?
8  exhibit. 8 A No, | don't.
9 BY MS BAKER: 9 Q Okay, and do you have -- you testified
10 Q That'sright, okay. Page9 of the expert 10  earlier that you haven't in your career spent any
11 report, which has an excerpt of what appearsto be 11 timeassessing or reviewing or looking at loan
12 called VIP customer fees; isthat right? Isthat 12  agreementsthat are payday loan agreements; isthat
13  what you'rereferring to? 13  right?
14 A That, and there'satable--it'stwo 14 A No, | haven't donethat.
15 tablesreally. Theother oneisstandard loan fees. |15 Q Okay. Andyou say at the beginning of this
16 Theheadlineis-- isabutting the previoustable. 16  seriesof sentencesthat | read, the first sentence
17 Q | see. Sohboth tables of data are what 17  darting with the word "Rather," "Rather, the" --
18 you'rereferring to when you say that you understand 18 A I'msorry, whereareyou now?
19 thistobe confusing. 19 Q I'msorry, page 18 of your expert report.
20 A Yes 20  Thank you for --
21 Q Andwhenyou say it's confusing, what is 21 A Noproblem.
22  thebasisfor your confusion, or put another way, 22 Q Sowe're on page 18 of your expert report,
162 164
1  whatis-- what isthe basisfor that statement? 1 andweareat theend of thefirst paragraph that
2 A Wél, thebasisisthat | spent afair 2 carriesover fromthe prior page 17 that starts with
3 amount of timetrying to understand thistable, 3  theword "Rather, the figures appear to be based upon
4 becauseit wasthefirst and really the only placein 4 single payment loans." What isthe basisfor that
5 theloan agreement other than the TIL box wherethere 5  datement there?
6  wassome quantitative cost information, and so | was 6 MS. WEINBERG: If you need to ook at your
7  quiteinterested in seeing if therewas anything in 7 report to understand --
8 thisdisclosurethat might have valueto consumers 8 THEWITNESS: Yeah, I'mjust trying to do
9  that consumers could understand and that could help 9 that. Thisis--thisistheoneareathat | found
10 qualify whatisin theTIL box, and | couldn't. 10 quitecomplicated so I'mjust teking alook t it.
11 I mean, | had areally hard timedoing 11 MS. WEINBERG: And if you need a chanceto
12 that. Themorel looked at it, the moreit looked 12 read the actua language of your report, you should
13  likethemore obviousconclusions are clearly wrong, 13 takethat too.
14  andthat'swhat | statein my analysis. Soyeah, | 14 THE WITNESS: Yeah. Okay, solooking at
15 had troublewithit. | don't think -- in my opinion, 15 thishere and | know | spent afair amount of time
16  thisisnot very clear. Ifit'stryingto 16  looking at thistrying to unravd it, you know, | do
17 communicate something to consumers, it'snot clear to |17  seethe part that saysthat the APR is higher for a
18 mewhatitis. 18  shorter duration, and I'm assuming here the days
19 Q Youdidn't assess what a customer, an 19  represented daystheloan is outstanding. And so the
20  Integrity Advance customer's understanding of this 20  table says something which doesn't make senseto me,
21  datawould be, did you? 21  whichisthe APR ishigher when the number of daysis
22 A No, again, as| said, | didn't test the 22 lower and the fees are the same no matter what the

SUBJECT TO PROTECTIVE ORDER IN 2015-CFPB-0029
PLANET DEPOS | 888.433.3767 | WWW.PLANETDEPOS.COM



2015-CFPB-0029 Document 102C

Deposition of Manoj Hastak

Filed 05/27/2016
.Ph.D

Page 44 of 121

Conducted on March 11, 2016

42 (Pages 165 to 168)

165 167

1  outstanding days are. 1 consumer. Isthat what you mean by typical consumer,

2 But I'm -- quite honestly, I'm quite sure 2 sameidea?

3  dtting heretoday where | got thisinsight, if you 3 A Yeah,I'mjust -- I'm just using that term

4 will, that these are single-payment loans. | mean, | 4 loosdy. |I'm just saying the average person who --

5  saidthey appear to be, so | wasn't totally sure. | 5  you know, who transacts -- who takes loans, and |

6  didn't say they are single-payment loans. | mean, | 6 takeloansfrom banks, and here people aretaking

7 couldtry tofigureit out, but I'm not -- I'm not 7 payday loans, but they're not -- I'm saying my

8  seeing wherethat came from. 8  assumption would bethey're not expertsin -- in the

9 BY MS BAKER: 9 law. They'renct expertsin thefinance of payday
10 Q Doyou know if thisdisclosure, thisloan 10 loans. They'relooking for money, you know, totide
11  agreement, thiswhole loan agreement, but 11 themover. Sol'm thinking about that kind of a
12 gpecifically the disclosure on page 9 of the report 12 consumer.

13  that we'relooking at, was ever reviewed by any 13 Q Andyou testified earlier that you had some
14  financia regulator? 14  understanding of the fact that there were repest
15 MS. WEINBERG: If you know. 15 customers--
16 A | mean, inlooking at one of the documents 16 A Yes | did.
17  that | reviewed, and | think it was Integrity 17 Q -- of Integrity Advance.
18  Advance'sresponseto some of the charges, therewas |18 A Yes | did.
19  mention of aregulator in Delawar e reviewing these 19 Q And doesthefact that acustomer'sa
20  documents, so| saw that, but | didn't see anything 20  repeat customer of Integrity Advance or arepeat
21  about specifically reviewing this section. 21 customer of any payday loan provider affect your
22 Q Would your opinion about this section be 22 opinion asto this disclosure?
166 168

1  different if you knew that aregulator regularly 1 A No, because again, my analysisisbased

2 reviewed this document in connection with ensuring 2 only on what isin the disclosure document. It looks

3  compliance with relevant laws? 3  at thedisclosure document and it looks at the nature

4 A No, it would not, and the reason is my 4 of thedisclosuresin the document, so that'sthe

5 analysisisnot on whether this document meets 5 focus

6  certain legal requirements. I'm analyzingit in 6 Q So the consumer -- the consumer's

7 termsof whether it'sconsumer friendly, it actually 7 understanding doesn't play into your assessment here

8  communicatesto consumerswhat they ought to know. 8  of thisdocument.

9  And soyou asked meearlier whether 1'm an expert in 9 A My analysisislooking at whether consumers
10 payday loans, and I'm not, but my assumption is 10 understand thesedisclosures. Thekinds of behaviors
11 neither arethe consumersof I ntegrity Advance. 11  consumersengagein isnot something that |
12 They'reaverageconsumers,and sol'm -- I'mtrying 12  considered in evaluating that.

13  tounderstand whether these disclosuresmake senseto |13 Q Wall, you said before that you were looking
14  theaverage consumer, whether thisis something that 14  a what you thought consumers ought to know. That's
15  will communicate to people easily -- remember, this 15  your phrase, so what is your assessment of what

16 is--thisisthethird or fourth pagein along 16  consumersought to know?

17 complex document, soit'snot clear that peoplelook 17 A Again, sothat wasin a specific context,

18 atthis. It'snot clear that it meets many of the 18 solet mejust statethat context. Soif the

19 criteriafor clarity and conspicuousness, but 19  consumers-- if most consumersarerolling over the
20  assuming people actually focus on this, doesit have 20  loan, then it would be useful for them to know what
21 clarity, and my assessment isit does not. 21  thecost of that loan would be with theroallover. It
22 Q You said the -- the concept of aregular 22  isnot asuseful for them to know what the cost of
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1 theloan iswhen it'spaid off in ashingleshot. So 1 THE WITNESS: Thank you, that's perfect.
2 that's-- that'stheway the analysisis structured. 2 MS. BAKER: Thank you.
3 If themajority of consumersarerolling 3 THE WITNESS: So again, by ought to there,
4 over theloan, arethedisclosuresin the document 4 what I'm saying isthisisinformation that would be
5 that areintended to tell them that the costs would 5  relevant to them. Understanding the cost
6  besignificantly higher if they engagein this 6  implications of paying in asingle shot versus
7  behavior, you know, whether or not they refinance -- 7  ralling over would be relevant to the consumer in
8  whether or not they takethe loans again, isthat 8  termsof understanding the costs of the loan and
9  something that they understand from the document. Is 9  making decisions about theloan. So that'swhat |
10  thedocument designed in away that it would 10  mean by ought. | mean, I'm not trying to make a
11 communicatethat effectively to people. That wasthe 11  normative statement so much as I'm saying thisis
12 focusof my analysis. 12 relevant information.
13 Q Wadll, you use-- 13 BY MS BAKER:
14 A Soought tois-- yeah, sorry, so ought to 14 Q Youtestified earlier that you weren't
15 ismore-- thisissomethingthat | think would be 15  certain asto whether or not these charts reflected
16 reevant tothem. 16  single-payment assumptions or multipayment
17 Q You used the -- you used the phrase "ought 17  assumptions; isthat right?
18  toknow" just now in response to my questions about 18 A Sitting herenow, I'm not ableto see
19  thechartson page 9 of your expert report, so my 19  whatever | must have seen in the chartswhen |
20  question about ought to know concerns specificaly 20  analyzed them. Asl said before, they have been the
21  that testimony. 21  onepart of thisloan agreement document that | found
22 MS. WEINBERG: Could we have the reporter 22 themost difficult to comprehend, and so yes, at this
170 172
1 read back -- 1 point I'm not sureif | can point to something in the
2 THEWITNESS:. Yeah. 2 document that tellsmethisisasingle -- single-
3 MS. WEINBERG: -- the statement about ought 3 payment calculation.
4 toknow, because | think this has gotten sort of -- 4 Q Do you have an opinion about whether or not
5 MS. BAKER: Sure. 5 theintended use of aloan affects what information a
6 MS. WEINBERG: -- far. 6  customer of Integrity Advance may have considered to
7 MS. BAKER: If you would please read back 7 beimportant or relevant, to use your phrase?
8  that testimony? Thank you. 8 A Could you please say that again?
9 THE REPORTER: Question: "Would your 9 MS. BAKER: Sure. Can you please read back
10  opinion about this section be different if you knew 10  my question?
11  that aregulator regularly reviewed this document in 11 - - -
12 connection with ensuring compliance with relevant 12 THE REPORTER: Question: "Do you have an
13 laws? 13  opinion about whether or not the intended use of a
14 Answer: "No, it would not, and the reason 14  loan affects what information a customer of Integrity
15 ismy andyssisnot on whether thisdocument meets |15  Advance may have considered to be important or
16 certainlegal requirements. I'manalyzingitin 16  relevant, to useyour phrase?'
17  termsof whether it's consumer friendly, it actualy 17 - - -
18 communicatesto consumers what they ought toknow. |18 A Sowhen you say intended use of the loan,
19 Andsoyouasked me earlier whether 'manexpertin = [19  could you be a bit more specific?
20  payday loans, and I'm not, but my assumption is 20 Q Absolutely. Do you have an opinion that if
21 neither arethe consumers.” 21  acustomer intended aloan to be paid off inits
22 -- - 22  entirety initidly or if that customer intended not
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1 topay it off itsentirety, in other words, a 1 important or relevant isif, as| was saying, the
2 customer'sintention in taking out the loan and their 2 customer iscertain that they wanted to pay off the
3  expectationiswhat | mean. 3 loaninasingleinstallment, then the costs
4 A Hereshow | would look at it. If a 4  associated with that installment are-- arereally
5 customer knew for surethat they were goingto pay 5 relevant and the other costsarenot relevant.
6  off theloan in oneinstallment, that would focus 6 The opposite would betrueif somebody
7  their attention on one set of cost information. If a 7  knowsthey'regoingtoroll over theloan, then the
8  customer knew for surethat they were goingtoroll 8  costsassociated with rollover would bereevant, and
9 theloan over, that might lead them to a different 9 totheextent consumersarein between, they may feel
10 st of cost information that they may see as 10 that they want to pay off theloan but thereisa
11 rdevant. Indituationsin the middlewherea 11  possibility they may havetoroll over or viceversa,
12 customer isnot a hundred percent sure either way, 12 then both sets of costs becomerelevant.
13 understanding the costs of single payment ver sus 13 Q What about the reason as to why someone
14 rollover would both be pertinent. Sothat'show | 14 might seek theloan in thefirst instance? Not their
15  would look at it. 15 intention vis-avistheloan, but the reason why he
16 Q Anddo you have any understanding of what 16  or shemay seek theloan?
17  customersof Integrity Advance might haveintendedto |17 MS. WEINBERG: If you know.
18  pay theloan off in -- what percentage of customers 18 A Can you -- can you articulate a specific
19  might have intended to pay the loan off in two weeks, 19 reason that you want meto think about?
20 swy? 20 Q No, I'mjust asking generdly, if you have
21 A No, | don't havethat information. 21  someunderstanding of, you know, to the extent there
22 Q How about whether or not a customer would 22 would be a specific reason or purpose for aloan, if
174 176
1 haveintended to hold onto the loan and renew it one 1  that specific reason or purpose would affect in your
2 or moretimes? 2 opinion theinformation that a customer might be
3 A Again, | don't know what their intentions 3 inclined to note or not note in adisclosure.
4  were. Theonly thing | know isthat alot of 4 MS. WEINBERG: If you have abasis for
5 customers, 80 percent or so actually did renew the 5  answering the question, please answer it. If you
6 loan, but | don't know anything about their 6  don't, then--
7  intentions. 7 A Yeah,I'm--1 mean, | can appreciate that
8 MS. BAKER: Let'sgo off therecord. It's 8 different consumers may have different reasonsfor
9  2:33 according to my watch. 9  borrowing money, but I'm not -- in the abstract, I'm
10 (Recessed at 2:33 p.m.) 10 not seeing why that should affect which kind of cost
11 (Reconvened at 2:57 p.m.) 11  disclosureswould berelevant. 1'm not seeing that.
12 BY MS.BAKER: 12 Q What about the information that they would
13 Q Back ontherecord at 2:57. Dr. Hastak, do 13  belikely -- customers would be inclined to pay
14  you have an opinion about whether or not a customer's 14  attentionto or not pay attention to in adisclosure?
15 motivation, that is, his or her reason for seeking a 15 A | mean, again, in theabstract, | would say
16 loan, affects what aspect of adisclosure that person 16  consumerswill pay attention toinformation that's
17  might pay attention to? 17 relevant totheir decision, soin that general sense,
18 A Yes, | believel wastalking about that 18 yes. Thereason for theloan may change the kinds of
19  right beforewewent on break. 19 information that'srelevant to making that decision.
20 Q Uh-huh. 20  I'mhaving troublethough what that would bein a
21 A Sol would say the samething, as one way 21  gpecific situation.
22 inwhich the motivation can have an impact on what's |22 Q Sositting here today, you have no opinion
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1  astothat issue; isthat right? 1 called the alternative financial sector.
2 A My opinion isthat the disclosure 2 Q Andwhat other factors -- you just
3 information that isrelevant to them can be affected 3 referenced other factors. What other factors do you
4 by their -- by their motivation by the reason why 4 haveinmind?
5 they areseeking theloan, but I can't go much beyond 5 A Thosearetheonly onesthat are coming to
6 that in termsof opining on what infor mation would be 6 mindright now. | should mention oneocther, and it
7 relevant. | think for that, we need to under stand 7 come-- cameup in therent to own studiesthat | did
8 what it isthat they'retrying to accomplish. I'm 8 aswedl, whichisthat customers sometimes reported
9  just saying information about disclosuresisrelevant 9  beingtreated much better by the alternative
10 tothegoalsthat the consumersaretryingto 10 financial sector than they aretreated by banks.
11 accomplish. If someinformationisirrelevant to 11 Q And do you consider Integrity Advanceto
12  their goals, then that's not going to be important to 12 havebeen aparticipant in the aternative financial
13  them. 13  sector asyou understand that concept?
14 Q And asto the customers here, you have no 14 A Yes | do.
15 lineof sight into that? 15 Q If | could ask you please to return to your
16 A | mean, not beyond a general understanding 16  expert report, which is Exhibit 1, and specifically
17  for why peopletake out payday loans. 17 topagel7?
18 Q Soyou have no specific information as to 18 A Okay.
19  why peopletake out payday loans that you are using 19 Q And thethird paragraph on that page, last
20  hereinforming this opinion. 20  sentence, which we previously discussed, which starts
21 A No. 21  withthephrase, "Also, by stating." Do you see
22 Q Okay, and the same question as to the 22  wherel am?
178 180
1  specific customers of Integrity Advance. 1 A Yes
2 A Yes, thisinformation doesn't -- and in the 2 Q Andit states, "Also, by stating that
3 report | don't talk about any specific 3 additional fees," quote, "may accrue, rather than,"
4 characteristics of Integrity Advance customers. It's 4 quote, "will accrue, the sentence introduces
5 amoregeneral analysisof how consumers, individuals 5  unnecessary ambiguity about whether or not additional
6  would processthis-- thisinformation. 6  costswill beincurred by the borrower," and we
7 Q Doyou haveany -- | want to -- do you have 7 discussed this sentence previously.
8  any understanding, general or specific, asto why 8 A Yes
9  consumers might seek a payday loan? 9 Q Isitthecasethat embedded in this
10 A Wdl, my understanding isthat one of the 10  sentenceisthe assumption that will accrueis more
11  motivations certainly for getting a payday loan is 11  accurate asyou understand it?
12 that consumersareshort of cash. They'recash 12 A Yes
13  drapped, and additionally, they don't have accessto 13 Q Andwhat isthe basis of that
14  other cheaper avenues of getting money, for example, 14  understanding?
15 from aconventional bank. Sothosearethe 15 A Somy understanding issimply based on an
16  conditionsthat | would normally associate with -- 16  understanding of how theseloanswork. Borrowers
17  andtheremay beother -- other factorsaswell, but 17  havetheopportunity to either pay off in full or to
18 | would associate those with the people who take 18 roll theloan over. If theloanisrolled over, then
19 payday loans. 19 thetotal costsgo up. And as| said before, I'm
20 Q What isthat understanding based on? 20 interpreting theterm " additional fees* broadly to
21 A I'velooked at theliterature, as| said, 21  includefinance chargesand other coststhat the
22 sol know alittle bit about this, you know, what is 22 consumer may incur. Soit ismy understanding if you
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1 roll theloan -- if you roll theloan over, you will 1  youjust made, the random sample statement?
2 incur higher costs. 2 A That'sthedefinition of random sampling.
3 Q Do youknow if that was always the case as 3  You'redrawingthe samplerandom. Heretheseare
4 toevery customer whose loan was renewed or rolled 4 individualswho are self-selected to be in this
5 ova? 5 sample. They've complained.
6 A That -- that ismy assumption, yes. 6 Q Do you from your experience in the general
7 Q What isthat assumption based on? 7  field of marketing have an understanding of what
8 A Again,it'sjust based on areview of the 8  typesof consumers may be more likely to, quote,
9  loan agreement document. When | look at the 9  sdf-select?
10  document, that'sthe understanding | cometo. 10 A Sdf-select as complainers?
11 Q But gitting here today, you don't know if 11 Q Yes
12  itwasthe casefor every single customer whose loan 12 A Just toclarify, areyou asking do | know
13  wasrenewed, that that person was going to accrue 13  what the demographic characteristics are of people
14  additional fees asyou understand fees here. 14 whocomplain or -- I'm trying to under stand what you
15 A Wdl, tome, thisis-- so| haven't seen 15 --what you'reasking here.
16 theactual coststhat individual customershave 16 Q Waell, you said before that you didn't
17  incurred. What |I'm saying though isthelanguagein 17  believe they were representative, and I'm trying to
18 theloan agreement documentsto meseemstoindicate |18  understand -- I'm trying to understand alittle bit
19  that costswill be higher if you roll over theloan 19  better why you made that statement. You said to me
20  without exception. 20  that they were not randomized, and that they are
21 Q Butyou don't know if there were instances 21  sdf-selected, and I'm trying to understand what you
22 where customers did not pay additional feesif their 22  mean by that.
182 184
1  loanwas renewed. 1 A Okay, so by sdlf-selected, | mean that
2 A No, | don't know that. 2 peoplechooseto complain. A random samplewould be
3 Q And soif there were instances where 3 that you use a probabilistic mechanism for choosing
4 customersdid not pay additional fees, would it be 4 peoplefrom the company's customer database. So as
5  correct to then use the phrase "will accrue'? 5 anexample, if I'm doing a survey of the customers of
6 A Ifit wasthe casethat for some customers, 6  acompany, | would draw arandom sample. | wouldn't
7  therewereno additional feesor costs, then " will 7 simply survey complainersor | wouldn't simply survey
8 accrue" would bewrong. " May accrue” would be -- 8  peoplewho livein Philadelphia, for example, because
9  would becorrect. 9  thesewould not be random samples off the entire
10 Q Yousad earlier that in your -- your 10  customer database, so| couldn't generalize the
11  understanding of customer complaints was that they 11  findingsfrom that sampletothe entire customer base
12  werenot representative of Integrity Advance 12 of that company. Soin the same sensethat people
13  customers. Do you recall that testimony? 13  sdf- sdect tolivein Philadelphia, they're not
14 A Yes 14  randomly assigned to stay there, complainersare
15 Q Why do you believe that to be the case? 15 sdf-sdlecting themselves. They choose to complain.
16 A Becausethereisavery small fraction of 16 Q Andyou tak about random selection. Is
17  customerswho complain, and so while complaints 17  that something that you consider to be an important
18  provideuseful information, you can't generalizefrom |18  component in assessing a customer -- a customer
19 thecomplaintstotheentirecustomer base. Customer |19  base's experience with a product?
20  -- complainersarenot arandom sample, if you will, 20 A Soif | wasto doasurvey, for example,
21  of all the customersof any company. 21  andtrytointerpret the experiences of a sample of
22 Q What'sthe basisfor that statement that 22 customersof acompany and then generalizethe
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1 conclusionstotheentire customer population of that 1  “clarity, repetition of thisideaislikely to
2 company, | would want a moretechnically correct, | 2 midead borrowers by reinforcing the take-away the
3 would want a probability sample, iswhat | would 3 total paymentsremain as specified in the TIL box."
4 want, and arandom -- asimplerandom sample, for 4 A Yes
5  example, would be oneway to doiit. 5 Q Excuseme. What isthe basisfor -- let's
6 Q Andjust so we're using those phrases -- a 6 tak about that first sentencel read. What isthe
7  probability sampleisastatistical term? 7  basisfor that first sentence, thisincreasesthe
8 A Yes 8 likelihood?
9 Q Andgeneraly, canyou just describe at a 9 A Sothat'sbased on the notion | was
10  pretty highlevel for us? 10  discussing earlier, which isrepetition of any
11 A Certainly. All that'ssayingisthat there 11  concept or ideain the document increasesthe
12 isaknown probability that any person in that 12  likelihood that that concept will be noticed,
13  population would be selected in the sample. 13  attended toand processed. So|'m simply applying
14 Q And so from your perspective, customer 14  that principlethere.
15  complaints does not meet that definition. 15 Q Istherein your understanding a converse
16 A No, it doesn't. 16  of that concept aswell? And specifically what |
17 Q Okay. If I canask you please, Dr. Hastak, 17  meanisthe repetition of information could also have
18  togoback to your expert report, Exhibit 1, and 18 the opposite effect on acustomer or consumer,
19  gpecifically to page 197 19  meaning he or she would tuneit out?
20 A Isthat exhibit numbered? 20 A Thereisapoint at which excessive
21 Q Page 19 of Exhihit 1, whichisjust your 21  repetition will produce diminishing returns. There's
22 expert report. 22  asolimited number of situationswhereit can
186 188
1 MS. WEINBERG: Just page -- 1  actually produce boomerang, but that'sfairly rare.
2 BY MS BAKER: 2 Q It canproduce, I'm sorry.
3 Q Pagelo. 3 A A boomerang effect. It can producea
4 A | wasgoingto Exhibit 1, which is-- 4 negative effect, but that's -- we can discuss, that's
5 Q I'msorry. 5 inarather different situation. | don't think that
6 A | thought Exhibit 1 of the -- it wasmy 6 applieshere. Soit would bethe caseif you just
7  mistake. 7  looked at theliteraturethat you could reach a point
8 Q Exhibit 1 of our deposition purposes. I'm 8  of repetition whereit hasno additional beneficial
9  justreferencing it for the record. 9 effectsor at least it hitssort of an upper plateau
10 A Yes, of course. 10  or asymptote. Just say plateau. Upper plateau or
11 Q And more specificaly, it's Bates numbered 11  upper bound. " Asymptote" wastheword | used, but
12 CFPB042538. 12  I'mnot sureweneed that. Upper plateau or upper
13 A | haveit. 13 bound.
14 Q I'dliketo direct your attention to the 14 Q And going back to the sentence, "This
15  last sentence of the first complete paragraph on that 15  increasesthelikelihood that borrowers will read and
16  page, which startswith the phrase, "Thisincreases 16  processthisinformation,” what is this sentence
17  thelikdihood." Do you seethat? 17  referring to?
18 A Yes 18 A Thisis-- sol havetwo setsof repetition
19 Q It'sactually the second to last sentence. 19 that| talk about in this paragraph, just to be
20  "Thisincreasesthe likelihood that borrowers will 20  clear. | start off with -- solet mejust read that.
21  read and processthisinformation. Unfortunately, as |21 Q Sure.
22  discussed earlier in the section on," quote, 22 A " Specifically theinformation presented in
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1  thesection labeled ACH authorization repeats some of 1 isapossbleinterpretation.

2 theinformation presented earlier in thethree 2 Q Isitpossibleor likely?

3 qualifying paragraphs by reinfor ming bor rower sthat 3 MS. WEINBERG: If you can answer the

4 they may be charged for either thetotal of payments 4 question.

5 and any accrued fees, or the finance char ges plus any 5 A | would say it'spossible.

6  accrued fees, or thefinance charges plus fees plus 6 Q But you used theword "likely" here; is

7  $50 depending on their particular choice situation.” 7  thatright?

8 Sothisisthefirst kind of repetition that | talk 8 A Yeah, | noticed that | used theword

9  about. This--thisinformation ispresented in the 9 "likey," and I'm -- herel'm sort of in the middle
10 threeparagraphsearlier, and it'srepeated in this 10  betweenthetwo. Asl said before, theseare --
11 ACH authorization. 11 thesearequalitative qualifiers, you know, not
12 " Thisrepetition increases the chances that 12  intended to create-- create strong impressions, but
13  borrowerswill notice and process thisinformation.” 13  I'm--certainly I'musing " possible” and " likely,"
14  But then| say, " Furthermore, the phrase'rest of the 14 andyeah, | said "likely." | mean, to some extent,
15 termsof theloan agreement will continue to apply' 15 thefact that thisisbeing repeated again and again
16 isfirst mentioned in thefirst qualifying disclosure 16  is--just doesincreasethe probability that it'll
17  paragraph and isrepeated twicein the second 17  havesomeimpact on the consumer, so I'm okay with
18 qualifying disclosure paragraph.” This-- this-- so 18  "likdy."
19 thisI'mreferringto now therepetition of thislast 19 Q Okay. Soisitlikely or possible?
20  sentence. "Thisincreasesthelikelihood that 20 A 1'd say likely.
21 borrowerswill read and process thisinformation as 21 Q Okay. The sentenceswe've just discussed
22 wel." Andthen | know that unfortunately, asl've 22 concern your opinion about the role of repetition and

190 192

1  analyzed earlier, thisinformation can mislead 1 renewd; isthat right?

2 borrowers. 2 A They focuson repetition, yes.

3 Q And how -- | want to make sure | understand 3 Q Andthey concernin particular -- I'm

4 exactly what your opinionisasto how this 4 taking just about this paragraph on page 19 that we

5 information could -- thisinformation you've just 5 justdiscussed. They concernin particular loan

6  referenced could misead borrowers. 6 renewdls; isthat right?

7 A Soagain, as| stated before, theideahere 7 A Weél, therepetition -- sotherearetwo

8 isthat consumersmay read the sentence or the phrase 8 setsof ideasthat arebeing repeated. Thefirst set

9 "All termsof theloan agreement continueto apply to 9  of ideasfocus on the types of feesthat might accrue
10  renewal," for example, and interpret that to mean 10  depending on which of three optionsthe consumer
11  that thetermsthat arelaid out in the TIL box, 11 chooses. Oneispayment infull. Oneisloan
12 which arethecost disclosures, will also continueto 12  renewal and oneisauto-renewal.
13  apply. SotheinformationintheTIL box do 13 Q Okay.
14  represent thetermsof theloan as presented in the 14 A Thesecond part of therepetition
15  loan agreement document, and so consumerscould think |15  reinforces, or potentially reinforcestheideathat
16 of thoseasamongthetermsthat arebeing referred 16 thetermsof theloan under thesethree scenariosare
17  toherethat would continuein therenewal condition. 17  thesame, and sothey really apply to all three
18 Sothat'swhat I'm saying. 18 renewal options. | mean, what I'm sayingisthere's
19 Q Youdon't know if consumers actually 19  apossbility consumers might take the message that
20  thought that though, do you? 20  yes thesearethreedescriptionsof different
21 A No, | don't know that they thought that. 21  processesthat | can useto pay back theloan, but
22 I'mjust interpreting thelanguage to mean that this 22 thetermsof theloan arethesame. Thisiswhat I'm
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1 sayingisaposshility. 1 Q How would you design a disclosure without

2 Q | see Doyou haveanopinionasto 2 having that knowledge?

3 specifically what type of disclosure would apprise 3 A Weél, again, wearejust speculating here.

4 customersof how the renewal paymentswork or finance | 4 | would haveto think alot more beforel design new

5  chargesassociated with renewals work? 5 disclosures. | think it'sabad idea to design new

6 A Sol didn't design a new set of 6 disclosureson thefly. Sotheseareideasthat may

7  disclosures. That wasn't, you know, one of the goals 7  beworth considering. To me, it seemslike providing

8  of my assgnment. My assignment wasto simply 8 information -- well, first of all, one would want to

9  evaluatethesedisclosures, so| haven't done any 9  know how often people renewed theloan and tried to
10  sort of systematic thinking on that issue. 1'm sure 10 includethat asone of the data pointsthat you would
11  abetter sat of disclosurescan becreated. | just 11  providetothe consumer, but you could providein a
12 haven't donethat. 12 tabular form information like what happensif you
13 Q How areyou sure a better set of 13  renewit once, what happensif you do it twice, what
14  disclosures, to use your phrase, could be created? 14  happensif you doit four times.
15 A When | evaluate a set of disclosures, | 15 It'still afairly smpletablethat would
16  havecertainly a sense of whether thisdisclosure can 16 say herearethreeor four scenariosthat we see, and
17  beimproved upon. | give some examples of waysin 17  for theloan that we aretalking about for you where
18  which thismight bedone, although | don't doa 18 wehave stated that your finance chargesare $150,
19  comprehensive analysis, but one of theideas| put 19 thecorresponding finance chargesfor renewal twice
20  outisthat you could provide a much stronger 20  would besomuch. If you renewed it four times, it
21  disclosurethan what we have here by introducing 21  would be so much, and if you went into the
22  languageright under the T-1-L box, the TIL box, 22 auto-workout, it would be so much. Soat least in

194 196

1 indicating to consumersthat theinformation in the 1  principle, | could see away that thiscould be done.

2 TIL boxisonly relevant to single-payment loans, 2 Of course, designing these thingstakes, you know,

3 that amgjority of consumersrall over theloan, and 3  morethan just theideas, but that's-- that'skind

4 thecostsfor therolloversaresignificantly higher, 4  of theapproach | would take.

5 and then providing some very simple examples of what 5 Q What if you included a disclosure that had

6 thecosts might beif they roll over, you know, once 6  four renewds, but there was a customer who -- or

7 or twiceor four times. Inthereport | sort of lay 7  customerswho renewed the loan more than four times?

8 out alittlebit of information on that. 8  Would that be an accurate disclosure in your opinion?

9 So it seemsto methat given the key 9 A Sothere'sno perfect disclosurein most
10  disclosurein my mind that consumerswould benefit 10 cases. Theonly question iscan you makethe
11  fromisthat the costs are significantly higher if 11  disclosuresignificantly better, isthe current
12 theyroll over theloan, that infor mation ought to be 12 disclosuredeficient, and what my analysistellsme
13  presented very directly, and it ought to be presented 13 isthat thisdisclosure can beimproved substantially
14 very closeto the cost information that is provided 14  with modest effort. That doesn't mean that it can
15 for thesingle-payment loan. So that kind of would 15 addressevery possible contingency, but again, my
16  bemy starting point. 16  concernwould becan it providerelevant accurate
17 Q Do you have an understanding as to what the 17  information to a majority of the consumerswithout
18  average number of timesarenewal -- a customer 18 introducing excessive complexity. | think that could
19  renewed aloan? 19  bedone
20 A No, | just know that about 80 percent of 20 Q Inthe absence of aconsumer survey, you
21  theconsumersrenewed it. | don't know how many 21  think that could be done?
22 timesthey did that. 22 A Wél, | think designing the disclosure

SUBJECT TO PROTECTIVE ORDER IN 2015-CFPB-0029
PLANET DEPOS | 888.433.3767 | WWW.PLANETDEPOS.COM



2015-CFPB-0029 Document 102C

Deposition of Manoj Hastak

Filed 05/27/2016
.Ph.D

Page 52 of 121

Conducted on March 11, 2016

50 (Pages 197 to 200)

197 199
1 itsdf could be donewithout the consumer survey. 1 tothosecustomers. It'snot the only consideration,
2  Eventuallyif | wanted to seeif the disclosureswere 2  sol'mcertainly not arguing that'sthe only thing
3  effective, | would certainly consider doing a 3 that mattersto people, but cost isan important
4 consumer survey asa-- asapossibility. 4  driver, and so providing infor mation that accur ately
5 Q Why? 5 tdlsthem what the costswill beisimportant. |
6 A Because consumer surveys provide good 6 mean, in my mind, that'sjust a known kind of thing.
7 information. 7 Q You anaogize the rent to own sector to
8 Q You'vesaid that you think you could make 8  thisone, and | know you've written astudy on that
9  disclosures significantly better. What's the basis 9  sector.
10 for that concept, significantly better? What do you 10 A Yes
11 mean by that? 11 Q Thestudy that you authored, or coauthored,
12 A Wdll, there are many measuresthat you can 12 if I'm not mistaken, had afinding that a customer
13 usetoseeif thedisclosureisbetter, but the key 13  might be morewilling to purchase aproduct in the
14 notion would be arethere specific elements of 14  rentto own sector in the absence of adisclosure?
15  knowledge, bits of information that you want 15 A No, I'mfairly certain that wasn't a
16  consumerstounderstand. Hereto metheanswer is 16 finding.
17  fairly clear. Oneof the key piecesof information 17 Q Sowhat isthefinding?
18  you want consumersto haveisthat costswill be 18 A Sotherent to own study was mainly
19  dignificantly higher if they rolled theloan over. 19  designed to see how people usetherent to own
20  Tome, presenting that information clearly should not |20  transaction, dothey useit asadevicefor a
21  poseabig challenge. 21  short-termrental, astheindustry indicated, or is
22 Q Intheabsence of a consumer survey, why do 22 it adevicethat consumersuseto actually purchase
198 200
1  you-- how canyou be sure that that's the kind of 1 theproduct, because the cost of rent to own isvery
2 information you would want a customer to have? 2 high, and the -- the companiesthat do rent to own
3 A Again, | goback toabasic understanding 3 had argued that alot of their consumersare simply
4  of what factorsarelikely to beimportant toa 4 interested in ashort-term rental, and they're
5  consumer when they borrow money. Tomeit'snot a 5 willingto pay the higher cost for that.
6  mystery that cost would be a big consideration, a big 6 What the study showed wasthat a majority
7  factor. That'soneareawherel don't think | need a 7  of consumersactually userent to own asa purchase
8  consumer survey tofigureout that consumerscare 8  device and thecostsarevery high. Sothe
9  about costs. They want loansthat cost them less. 9  recommendation therewasto look at better cost
10 If aloan coststhem more, they want to under stand 10 disclosuresat the point of sale so consumerscan see
11 why and they want to make those tradeoffs. Tome, 11  what thecost of purchasing thisproduct through rent
12 that just makes common sense. 12 toown might be.
13 Q But specifically here asto the customers 13 Q Let'sgo back to something you said before
14  who weretaking out loans from Integrity Advance, you |14  about designing adisclosure in the context of this
15  have no knowledge of what information they might 15 matter. Isit ever possible to design adisclosure
16  consider to beimportant in that determination. You 16  herethat in your opinion would involve a hundred
17  have no specific knowledge. 17  percent consumer comprehension as you understand that
18 A Wadll, | don't know about Integrity Advance 18  concept?
19  customersspecifically, but | think | know alittle 19 A Asl understand that concept, thereis-- |
20  bit about customersin the alter native financial 20  haven't seen adisclosurethat achievesthat goal.
21  sector, and rent toown, for example, I've studied 21 Q Haveyou ever inyour career seen a
22  quiteabit, and cost isan important consider ation 22 disclosure that achieves that goal ?
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1 A No. 1 tak about some of them with you. So whenyou
2 Q And sowhen you say asignificantly better 2  evauateadisclosure, theideaof how the disclosure
3 disclosure here, what percentage are you thinking in 3 might be better automatically come out because these
4 termsof consumer comprehension would -- would 4  aeflip sides of the same coin, why isthisabad
5  achievethat god of significantly better? 5 disclosure,
6 MS. WEINBERG: If you can respond to that 6 Well, it's bad because of certain things.
7 question. 7  For example, it's bad on proximity. How will
8 A Yeah, honestly, | don't have a number. | 8  proximity beimproved? It's bad becauseit's not
9  just know, and thisis a qualitative assessment. | 9  linked directly, you know, to the claim that it's
10  just know looking at thisdisclosurethat it could be 10 tryingtoquaify. How would you do that linking?
11 improved and there could beasignificant improvement |11  It's bad becauseit doesn't explicitly come out and
12 in consumer take-away, but | can't -- | can't say 12 say that costswill be higher. How would you state
13 much morebeyond that just based on what | -- what | 13 that? Sotheseideas have been playing in my head.
14  seeand what | know. 14 Tha'safar cry from designing afinished
15 Q Andyou say that based on having not looked 15 disclosure, but | have enough to go on based on my
16  a -- or having not designed adisclosure yoursdif; 16 andysistobeableto say that | think a better
17  isthat right? 17 disclosureispossible.
18 A Inthisparticular situation, but I've 18 BY MS.BAKER:
19  designed lots of disclosures. 19 Q But you haven't tested that.
20 Q Right, inthis particular situation. And 20 A No, | haven't donethat. |I'm just goingto
21  youtalk about this disclosure being deficient. That 21  get aglassof water.
22 wasyour phrase. 22 Q Sure
202 204
1 A Yes 1 A Please continue.
2 Q Andwhen you talk about that concept of 2 Q Youtaked before about one of the factors
3 deficiency, are you thinking about that concept in 3 that you believe a customer in this instance might
4 relation to what you believe would be a significantly 4 careabout isthe cost of theloan. Do you recall
5  better disclosure? 5  that testimony?
6 A Yes 6 A Yes
7 Q But you sitting here today don't actualy 7 Q Avrethere other factors that you think a
8  havein mind what asignificantly better disclosure 8  customer, an Integrity Advance customer, might have
9  wouldread like. 9  cared about in connection with the provision or
10 MS. WEINBERG: Y ou're misstating his 10  receipt of aloan?
11 testimony. He'saready given you severa examples 11 A | haven't really thought about that.
12 of waysthat this disclosure can beimproved. 12 Again, my assignment in this case wasto evaluate the
13 MS. BAKER: Could you please read back my 13  cost disclosure, so that'swhat | really focused on.
14  question? 14  But yeah, | mean, | could speculate on somethings
15 - - - 15 that might matter to people.
16 THE REPORTER: Quedtion: "But you sitting | 16 MS. WEINBERG: Don't speculateif you have
17  heretoday don't actually have in mind what a 17 nobasis.
18  dgnificantly better disclosure would read like." 18 A Yeah, | haveno-- | havenoreal basisto
19 - - - 19  know what these might be.
20 THEWITNESS: Sol don't haveafully 20 Q Sotheonly factor that you've considered
21  dedigned disclosure, but | have thought alittle bit 21 in ng whether or not customers have been
22  about the parameters of that disclosure and | did 22 provided with information that you call, quote,
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1 relevant, isthe cost component. 1 usingdifferent words, and | know that " material"
2 A l'dphraseit alittledifferently. My 2  sometimeshasalegal meaning.
3  analysisasksthe question arethe cost disclosures 3 Q Right.
4 inthisdocument clear and conspicuous. Doesn't 4 A Sol'mnotusingitinalegal sense. To
5 actually addressthe question of arethese 5 me material isit hasan impact in their
6  disclosuresrelevant. I'm sayingtoyou that I'm 6  decison-making.
7  surethey'reréevant, but that'snot a part of my 7 Q What isyour understanding of therelative
8 analysis. | don't analyze whether or not the cost 8  importance of that impact for the cost disclosuresto
9 disclosuresarerédevant. | analyze whether the 9  bereevant?
10 disclosuresareclear and conspicuous. 10 A I'msorry, | don't understand that.
11 Q Widll, if the cost disclosures were not 11 Q Sure. Soyou said that the relevance means
12 relevant to acustomer's decision, then doesit 12 impact of how acustomer might make adecision.
13 matter if they're clear and conspicuous? 13 A Right.
14 A And| don't believethat istrue, but if 14 Q AndI'mtrying to understand if it's your
15  you makethe assumption that cost disclosures--cost |15  position or your opinion that there's a percentage
16  doesn't matter to consumers, thenyes, | would agree |16  weight given to that particular component or factor
17  thedisclosuredon't matter. 17  inthedecision-making process.
18 Q ldidn'tsayitdidn't matter. | saidit 18 A Sol havenobasisfor actually knowing
19  wasn'trelevant. 19  what that weight is. Certainly thereissomeweight
20 A I'mnot surewhat thedistinction is. 20  that the consumer might give. In my opinion, that
21 Q Sure. What does your use of the term 21  weght issubstantial, but | have nothing morethan a
22  "relevant" mean? Let's-- let'stalk about how 22  qualitative assessment of that in my mind. | don't
206 208
1  you've used that term, and then I'll borrow it. 1 haveapercentagein mind if that'swhat you're
2 A Sol'musing relevant to mean that it has 2 asking.
3 animpact on how they evaluatetheloan. Soif they 3 Q You say inyour opinion, that weight is
4 ook at two loans, for example, one loan has a lower 4 substantial, and we're referring that weight
5 cost, theother loan has a higher cost for the same 5  specificaly to the cost disclosures. Why is that
6  amount of money borrowed, that would affect their 6  your opinion?
7 evaluation of thetwo loans. That'swhat | mean by 7 A Weéll, not the cost disclosures, but
8 relevant. 8 understanding thecost. The disclosure communicates
9 Q | see. Soyour -- your position is that 9 that.
10  thecost of theloan impacts, or could impact how a 10 Q Thank you.
11  customer might evaluate or make a determination about |11 A Tomeagain, just thinking about loans, it
12 whether to take theloan in thefirst place. 12  just seemsfairly obviousthat one of the key
13 A Yes, it would have an effect on that, yes. 13 criteriafor evaluating loansiscost. Again, | want
14 Q Andagain, you -- you haven't actualy 14  toemphasize, that consideration isnot relevant to
15  tested that assumption. 15 my analysishere, which isnot an analysis of how
16 A No, | haven't. 16  important or relevant or material cost information
17 Q Okay, but isthere adifference in your 17 is. It'ssimply saying arethedisclosuresclear and
18  mind between information that might be relevant to a 18  conspicuous, but on a separate discussion, yes, |
19  customer and information that might be material to a 19  would assume cost infor mation to be -- to be material
20  customer? 20  or relevant.
21 A Okay, I'musingtheterm "relevant” | think |21 Q Arethere other factors that you believe
22 inasimilar senseto material. Again, we are now 22 would also berelevant or material to acustomer's
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1  decision, specifically an Integrity Advance 1 Q Andyou'reaso similarly not able to weigh
2 customer's decision to take out aloan? 2 thevarious decision factors that a customer might
3 MS. WEINBERG: If you can answer this based 3 weighin making adecision to take out aloan from
4 ontherecord that you have reviewed. 4 Integrity Advance.
5 A Yeah, | -- theré€snothingin therecord 5 A No, I'm not ableto do that.
6 that I'vereviewed that gives methe basis for 6 Q And haveyou a any point compared the cost
7 answeringthat question. 7 of Integrity Advance'sloan products as you
8 Q Soisitfair to say that your testimony 8  understand them to what other lenders, payday lenders
9  today isthat you have no understanding of what 9  charged customers at the same time period?
10 factorsinform an Integrity Advance customer's 10 A No, | have not donethat.
11 decisionto take out aloan, or informed, | should 11 Q Why not?
12 sy? 12 A Again, it wasnot relevant to theanalysis
13 A Yes | --1 mean, | have--|'venot 13 1 did, which wasfocused mainly on whether consumers
14  studied thelntegrity Advance customersand how they |14  can understand the cost disclosuresin theloan
15 makedecisions, sol haveno basisfor saying what 15  agreement.
16 factorsthey consider. 16 Q Okay. If | candirect your attention
17 Q Soyour assumption about cost is based on 17  pleaseto page 19 of your expert report, which again
18  what? 18  for our record is Exhibit 1 --
19 A Soinmy field, cost isconsidered to bea 19 A Okay.
20  perennial variablethat influences consumer 20 Q The summary assessment of cost disclosure
21  decision-making. It'snot specific toa particular 21  section-- isthat asummary of the opinions we've
22 product. For most products, consumersconsider cost 22 just discussed?
210 212
1 tobeanimportant factor. Sol'm basing my 1 A Yesitis.
2 assumption that cost would be important in making a 2 Q Okay. Andit'swhat you discussed earlier
3 loan decision, and thisisan expensive product. 3 thismorning at the beginning of the deposition as
4  Peoplearepayingalot for gettingthisloan. So 4 well; isthat right?
5  I'm combining that information and my knowledge that 5 A That'scorrect.
6  costisgenerally considered to be an important 6 Q Okay. If | cantake your attention now
7  variable. 7  pleaseto page 21 of your report -- actualy, if |
8 At the FTC, for example, in FTC cases, for 8  cantakeyour attention to page 22 please, thank you,
9  example, financial considerations are consider ed 9 andagain, for therecord, thisis page 22 of your
10  automatically material. That materiality doesn't 10  expert report, which is Exhibit 1, and the Bates
11 havetobeshown. Soissuesrelated to codt, issues 11 number for this pageis CFPB042541. Dr. Hastak, if |
12 related to health, for example, issuesrelated to 12 candirect your attention to the first full
13  children areconsidered material in decision-making. 13  paragraph, and specifically the -- what appearsto be
14  Sol'mlooking at all of that and sayingit just 14  thethird sentence that starts with, "A better
15 makessenseto methat cost would be material to 15  approach,” do you see where | am?
16  theseconsumers. 16 A Yes | do.
17 Q Butit'snot -- you're not able sitting 17 Q Okay. And that sentencereads, "A better
18  heretoday to talk about what other components of the 18  approach to facilitate consumer understanding might
19  loan might aso be materia or relevant to a 19  beto communicate clearly to borrowers up front, near
20 customer. 20 orasapart of the TIL disclosure that their costs
21 A Not -- not based on any specific knowledge 21  andtotal payment amountswould vary depending on how
22 of Integrity Advance customers. 22 many timesthey renewed the loan, and to present
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1 chargesand tota payments under several scenarios, 1 qudifying disclosures, and would thus increase the
2 suchaspayment in full, two renewals, four renewals 2 likelihood that borrowers would comprehend the loan
3 plusauto-workout." What's the basis for that 3  termsand their choices." What isthe basisfor this
4 sentence? 4  sentence?
5 A Sothat'sone exampleof thekind of idea | 5 A Thisisjust essentially continuing the
6  washaving when | drafted thisreport asto how this 6 logicthat I'vealready set up. Soit'sagain based
7 disclosure might achieve -- these disclosures might 7 onan understanding that if you want a disclosureto
8 achievether objectivesbetter. Thesedisclosures 8 qualify aclaim, you want to reduce proximity. In
9 aredesigned in part totell consumerswhat thetrue 9 thiscasel'm arguing literally integrating the claim
10  costsof borrowing are, and my senseisthat an 10 andthedisclosuretogether sothey are processed as
11  approach that does something likethiswould provide |11  one, and you want toincreaseclarity. Soyou want
12 thisinformation moreclearly, moreconspicuouslyto |12  to-- among other things. Soyou want to clearly
13  consumers. 13 indicatethat there are cost implications of these
14 Q Would or might? 14 choices. Sol think you could do several thingsin
15 A Would. | would say would. 15 order toimprovetheclarity of those disclosures.
16 Q Would. Yousaid mightinthisreport. Is 16 Q You -- you make adigtinction between a
17  thereadifferencein your mind between those two 17 caimand adisclosure asit concernsthis particular
18  phrasesor words? 18  loan agreement. I'm not sure | understand what that
19 A Wadl, might soundslike may. Would sounds 19 distinctionis. Canyou explain it please?
20 alittlestronger. 20 A Sure Sotheway |I'm conceptualizing this
21 Q And so your testimony today is that it 21  isthat thereisacost claim that ismadeearly in
22 would communicate clearly to consumers -- communicate |22  thisdocument, and that claim isin the TIL box and
214 216
1 clearly to borrowers up front? 1 thesentencesthat follow, and that claim isthat
2 A Yes, | would -- | would bewilling to say 2  thesearethecoststhat aborrower will incur.
3 would. 3 Q Andfor our record, you appear to be
4 Q Okay, and that's based on having not done 4 looking at page 6 of your expert report; isthat
5 any actua testing of that hypothetical disclosure; 5 correct?
6 isthatright? 6 A Yes that'scorrect.
7 A No, it'sjust based on all thework I've 7 Q Okay, explain -- if you could please
8  donewith disclosuresin the past, my experience with 8  explain what you mean by claim very specifically?
9  disclosuresand under standing of how they work. 9 A Soby claim, | mean that the document is
10 Q But no -- no testing of this potential 10  informing consumersthat for aloan amount of $500,
11  hypothetical disclosure that you describein this 11  they would incur afinance charge of $150, and so
12 sentence; isthat right? 12 their total paymentswould be $650. That'sthe
13 A That'scorrect. 13 claim. That'swhat I'm callingtheclaim in this
14 Q Okay. Andif | candirect your attention 14  case. Andthentherearequalifying disclosures, the
15 tothe next sentence that starts with the phrase, "By 15 first onebeingthethree paragraphsthat follow,
16  presenting,” do you see where | am? 16 that essentially istelling consumersif those
17 A Yes. 17  disclosureswork well, which I'm saying they don't,
18 Q "By presenting thisinformation early on 18  but thedisclosuresare essentially telling consumers
19  and emphasizing the fact that borrowers have a 19  wadll, thiswill only happen if you pay off the loan
20  choice, theloan agreement would be providing 20 infull. If you don't pay off theloan in full, if
21  informationin aunified manner rather thanina 21  yourall over, your costswill be significantly
22 fragmented manner in the TIL box and later in 22  higher.
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1 Now, in my opinion, they do abad job of 1  your -- and page 10 of your expert report, your
2 sayingthat, but that'swhat they'redoing. They're 2 testimony isthat those five items are qualifying
3 intended to qualify thisclaim by saying thisclaim 3 disclosuresthat you understand to be informing what
4 isonly valid in some situations, and that'swhat | 4 youcal theclaim madein the TIL box featured on
5 mean by qualifying theclaim. Sowhat I'm sayingis 5  page6 of your expert report.
6 arethesedisclosuresqualifying the claim that's 6 A Sojust tobeclear, those aretheonly
7 prominently made high up on page 1in theloan 7  eements| found in theloan agreement that said
8  agreement. 8 anything about costs, and so | wanted to evaluate
9 Q Andwhen you say these disclosures that you 9  thosetoseeif they doagood job or apoor job of
10 bdievearequaifying the claim, can you 10 qualifyingwhat isin the--in the TIL box. | mean,
11 gpecifically direct usto what disclosures you're 11 | don't accept them without analysisthat they are
12  refering to? 12 appropriate qualifying disclosures, but | say there
13 A Somy fairly exhaustive review of the loan 13 issomething herethat hasthe potential toinfluence
14 agreement found five sets of disclosures, some 14 consumer understanding of costs, and then | evaluate
15  sentences, some paragraphs, that had at least 15  each of these elements systematically on the FTC
16  somethingto say about coststhat may help people 16  framework.
17  understand thisclaim better, in amore qualified 17 Q Solet'sgo to page 9 for amoment of your
18 manner,and so! list themright at -- soearly on in 18  expert report. One of the five factors that you
19 myreport | sayimmediately below the TIL box -- 19  describeisadisclosurethat is, asyou understand
20  wdl, immediately below the TIL box arethefive 20 it, intended or potentially intended to inform or
21  sentences, but then | say there arethesefive 21  qualify the TIL box concerns these two charts that we
22 messages, if you will, that could beinter preted and 22  discussed earlier; isthat right?
218 220
1 should beevaluated as potentially qualifying the 1 A Right, thechartsand thelanguagereally.
2  claimsintheTIL box. 2 Thewhole section iscalled schedule of chargesand
3 So I've got the three paragraphswhich are 3 fees. When | seethat, to me, that's something |
4 onpage7. They'rehighlighted on page7. Then | 4 needtoinvestigate. You know, what doesit say, is
5 havethe special notice, which ison page 8. Then | 5 thereinformation herethat can qualify the
6  havetheschedule of charges, which ison page9. 6  impression that'sbeing created by the TIL box about
7  Then| havethe ACH -- the paragraph under ACH 7  costs, and then isit presented in aclear and
8 authorization, which ison page 10. And thefifth 8  conspicuous manner.
9 oneactually, | missedit,isearlier, isright below 9 Q Youtedtified earlier that looking at those
10 theTIL box, arethosefive sentencesas| call them. 10  two charts, you weren't certain as to whether or not
11  That -- that'son page 1 below the TIL box. Soright 11  they concerned a-- an assumption of aone-time
12  belowtheTIL box issomeinformation that reinforces 12 payment or multipayment asto the loan; is that
13 whatisintheTIL box, and then you havethe 13  right?
14  additional disclosures. Soin doing the analysis, | 14 A Yes | did.
15  looked at anything in the loan agreement document 15 Q Soit'sfair to say then that you aso
16  that might shed somelight on the cost of the loan, 16  similarly couldn't opine on whether or not those
17  andthen | evaluate each of those disclosureson -- 17  boxesareintended to qualify the TIL box disclosure
18 ontheFTC -- within the FTC framework usingthe FTC |18  that'sreferenced on page 6 of your report.
19  guiddines. 19 A Widll, having -- having looked at that a
20 Q Andsol just want to make surel 20  bit, | mean, | think -- so| think on that narrow
21 understand. Your testimony isthe fiveitemsyou 21  issueof whether thisisasingleloan or not and why
22 just described, page 6 and page 7, page 8, page 9 of 22 | saythat, | think -- what'sthelanguage | use? So
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1 | did say that | found these two tables confusing. 1 about single-payment loan, and soit'snot providing
2 Givemejust one moment. 2 anyinformation on rollover loans.
3 MS. WEINBERG: Page 18? 3 If that'sthe case, then it's not
4 A Page18. Right, | say that rather, the 4 qualifying that information at all. | just don't
5 figuresappear to be based upon single-payment loans, 5  know this. When | get into theanalysis, I'm simply
6 andasl reflect on this, my -- my under standing is 6  saying hereisa section that talks about charges and
7  what thisisshowingisaloan that consumerstake. 7  feesand costs. | need to analyzethisand seeis
8  And then if you look at the eight-day column, that's 8  thisprominent, isthisplaced in theright place,
9 sdignifying aloan wherethe very next payday, payment 9  you know, isthererepetition here, isit clear? We
10  duedate, thefirst payment due date would be within 10  arejudt discussing clarity, and my assessment is
11 eight days. 11  that thisisnot very clear at all.
12 For some people, that payment due date may 12 Q If | cantakeyou back to page 22 for a
13  belldays, 14 days, 16 days, et cetera, and my 13 moment please of your expert report?
14  understanding isthat the company chargesitsfees 14 A Twenty-two?
15 not by the number of daystheloan is outstanding, 15 Q Yes, please
16  but by whether it'sbeing paid thefirst timeit's 16 A Okay.
17  dueor thenext pay date and so on. That's how the 17 Q Youtak about that -- in that last
18 chargesareincurred. 18  sentenceonthefirst paragraph, it would -- that the
19 So now that's how this table makes sense to 19  loan agreement would be providing important
20  me, andthereareall -- and that'swherel call this 20  information in aunified manner rather thanin a
21  asingle-payment typeof loan. It'sbasically saying 21  fragmented manner, and it's your -- as | understand
22 if you pay off your loan at the very first pay date 22 it your testimony isthat those qualifying
222 224
1  whentheloan isdue, then your costswill be, and in 1  disclosures, the five you described, should be
2 thesecond table, it's$30 for every hundred dollars 2 provided in aunified manner; isthat right?
3 that you borrow, you pay afixed cost. If you renew 3 A Wédl, not al of them together. What I'm
4 theloan, then you would be paying much higher cost 4  sayingisadisclosure should be unified with the
5 clearly. And sothat'swherel think | get theidea 5 informationintheTIL box. I'm not saying takethe
6 that thesearetablesdesigned tofocuson asingle 6  languagefrom thefivedisclosures asis and moveit
7  --dngle-payment loan. 7 upor anythinglikethat, just tobeclear. I'm
8 Q So-- 8  saying design anew disclosurethat isactually
9 A | mean, that wasjust that -- that one 9  intended to dothejaob, which is qualify the claims
10 narrowissue. | don't know if your question went to 10 intheTIL boxinaclear and conspicuous manner.
11  that or you had a broader question. 11 Q But you then describe the qudifying
12 Q Sostting heretoday, do you believe that 12 disclosures which you previously went through, pages
13  thischart on page 9isintended asyou understand it 13 6,7,8,9and 10 of your report. Isit your
14  toqualify the claim asyou use that term described 14  testimony -- I'mjust trying to understand your
15 intheTIL box on page 6 of your report? 15 testimony. Isit your testimony that thosefive
16 A | don't comment on what the intention was. 16  disclosures should be presented in amanner that is,
17  What I'm saying ison the six dimensions on which | 17  quote, unified, unquote, asit concernsthe TIL box
18 evaluated thisparticular disclosure, clarity wasone 18 clamasyoucdl it?
19 of thedimensions. Thisisnot at all clear interms 19 A No.
20  of whether or not it relatestowhat'sin the TIL 20 Q What isyour testimony?
21  box. Asl look at it moreand more, it lookslikeit 21 A My testimony isthat if you want to qualify
22  doesn'trelatetotheTIL box becauseit smplytalks (22  theTIL box disclosure, one approach would beto
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1 createanew qualifying disclosurethat isintegrated 1 contemplates some redesigning of this disclosure; is
2 withthelanguagein the TIL box, that followsthe 2 thatright?
3 TIL box and islinked tothe TIL box so consumers 3 A It doesn't necessarily contemplate
4  processthat infor mation together so consumersget an 4 redesigningthe TIL box, but yes, it contemplates
5 understanding that says|'m borrowing $500, my total 5 redesigning thisportion of the loan agreement --
6 cost of theloan is $650. 6 Q Ilsee
7 Well, wait a minute, that only appliesif | 7 A -- document.
8  pay off thisloan in oneshot. If | roll over this 8 Q So-- but you -- but your testimony's also
9 loan, my costsarealot higher, here are some 9  that that's not an easy feat.
10 examples. That'sjust oneway of doingit. I'm 10 A | don'tthink | say that.
11  certainly not saying to move all of the disclosures 11 Q Wiadll, what isyour testimony about the
12  uphere. | don't think that would be effective. 12 relative ease with which one could redesign some
13 Q Okay, s0 -- so then let me ask you this. 13 components of the disclosures here asyou've
14  Would you modify the TIL box to capture your concern 14  described them?
15  or address your concern as you've described it? 15 A | think redesigning the disclosur es so that
16 A Solet meprefacethisby saying | haven't 16  they moreéeffectively qualify theclaimsin the TIL
17  redesigned these disclosures, and that's not an easy 17  box should not bethat difficult.
18 job, sowhat we aredoing hereis speculating, and if 18 Q But you haven't actualy tried it.
19  I'mtold to have designed the disclosures, | could do 19 A | haven't tried it, no.
20 that, but that's going take to sometime. 20 Q Soyou sitting here today don't actually
21 Secondly, my understanding isthe TIL box 21 know if it would be difficult or not.
22  isalegal requirement, so-- and I'm not an expert 22 A | haveasense but | haven't doneit.
226 228
1 onthelaw, sol don't know that you can changethe 1 Q And-- and sitting here today, what -- do
2 TIL box. But what I'm sayingisin principle, you 2 you have a sense of whether or not you could redesign
3 could bring a qualifying disclosure closetothe TIL 3 adisclosurein the so-called unified manner in which
4 box and integrateit with the TIL box, not literally 4 you describe and create -- or could you potentialy
5 perhaps. Byintegrate, | don't necessarily mean 5  redesign that disclosure and create a scenario that
6 changingtheTIL box, but you could add language 6 ismore confusing to consumers, not less?
7  right below it so the entirerepresentation would be 7 A I'mjust trying to understand the question.
8  processed by peoplein aunified manner rather than 8 Q Sure
9 inafragmented manner. 9 A | mean --
10 Right now they processthis. Then if they 10 MS. WEINBERG: If you can -- if you can
11  sohappentolook at it, they processthe second 11  understand the question, answer it. |f you don't
12  disclosure, and later on they seeathird disclosure 12  understand it, don't answer it.
13 that presentstheinformation somewhat differently. 13 MS. BAKER: Can you please read back my
14 Soit'safragmented presentation of information. 14  quedtion?
15 What I'm arguingisthat one approach that could be |15 THEWITNESS: Yeah, read it, just to be
16  used-- I'm surethereareothers-- that would 16 clear.
17  improvethesituation isto present the claim and the 17 MS. BAKER: Thank you.
18 qualifyinginformation in close proximity inamanner |18 - - -
19 that they arelinked. 19 THE REPORTER: Question: "And sitting
20 Q Sojustto clarify, your -- your testimony 20  heretoday, do you have a sense of whether or not you
21  and specificaly the statements in the report that 21  could redesign adisclosurein the so-caled unified
22 wevejust described and discussed on page 22 22 manner in which you describe and creste -- or could
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1 you potentidly redesign that disclosure and creste a 1 BY MS BAKER:
2 scenario that is more confusing to consumers, not 2 Q Isthat fair to say?
3 less? 3 A | mean, | believe |l wastold that that is
4 - - - 4  --thatis--that isby law, that TIL box isthe way
5 THE WITNESS: So my goa here would be to 5 itisbylaw.
6 create adisclosurethat is better, not worse, and 6 Q Sogiventhat that's by law, how would you
7 ditting here, having analyzed the disclosures as they 7  --doesthat impact or affect your ability or your
8  areand having thought about the issue, I'm saying 8  thinking about how one might redesign a disclosure of
9  that | don't seethisasadifficult task, to develop 9  thekind -- in the waysthat you describe here on
10  adisclosurethat would be more effective than the 10  page 22 of your report?
11 onewe have now. 11 A Soagain, at avery general level, theidea
12 BY MS BAKER: 12  that| discussed in thereport isthat you could
13 Q Do you have an opinion about how much 13  providethequalifying information with atier focus
14  information istoo much information for acustomer of |14  on costsassociated with rolling the loan over right
15 Integrity Advance or any customer of apayday lender |15  belowtheTIL box. That'stheareathat | was
16  toadequately understand or comprehend the 16  playingwith or focusing on. And then the other
17  disclosuresthat you're discussing? 17  issuewould be presenting that information in a clear
18 MS. WEINBERG: Objection, unclesr. 18 manner, in away that clearly indicates what the
19 BY MS BAKER: 19 codsarefor thevariousoptions. Those werethe
20 Q Do you understand my question? 20  ideas| wasplaying with. Sothat doesn't involve
21 A Yeah, I'm not under standing the question. 21  making changesin the TIL box.
22 MS. BAKER: Could you please reread my 22 Q Okay. If | cantake your attention please
230 232
1 question? 1  back to your expert report and specifically page 21
2 MS. WEINBERG: | don't think that's going 2 of that report, and before we go there, | have one
3 tohep. Why don't you just rephraseit. 3 other question. Do you have an opinion about whether
4 MS. BAKER: Could you please reread my 4 thechanges you're proposing would be TILA compliant,
5 question? Thank you. 5 that'siscompliant with --
6 - - - 6 MS. WEINBERG: Objection.
7 THE REPORTER: Question: "Do you have an 7 BY MS BAKER:
8  opinion about how much information istoo much 8 Q -- TruthinLending Act?
9 information for acustomer of Integrity Advance or 9 MS. WEINBERG: Callsfor alegal
10  any customer of apayday lender to adequately 10 conclusion. He'snot alegal expert.
11  understand or comprehend the disclosures that you're 11 A Yeah, | -- | haveno opinion on that.
12  discussing?' 12 Q Sositting here today, you don't know if
13 - - - 13  theproposasthat you are putting forward would even
14 A | mean, | don't -- | can't answer that 14 comply with the relevant laws.
15 quedionintheabstract. | don't. 15 A Well, again, to beclear, I'm not putting
16 Q Andyouvetestified earlier, afew minutes 16 forward specific proposals. I'm just looking at an
17  ago, that you didn't -- that you understand the TIL 17  approach that | think would work. The specific
18  box described on page 6 of your report to be alega 18  design of thedisclosure could be done while you keep
19  requirement, but that you're not specifically 19  inmind what the law is and what you can and cannot
20  apprised of that issue. Isthat fair to say? 20  do. Again, based on my review sofar, | don't see
21 A | believe-- 21  that asan insurmountable obstacle.
22 MS. WEINBERG: Objection, unclear. 22 Q Butyou'renot alawyer, right?
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1 A But I'm not alawyer. 1 effect do you understand the literature to reflect as
2 Q Okay, and so you havent, it'sfair to say, 2 itrelatesto your sentence here?
3 takeninto account thelegal consequences of a 3 A Sowhat it'sreally sayingisthat if you
4 potentia hypothetical redesign of the kind that you 4 look at -- if there are two options confronting an
5  describe on page 22 of your report. 5 individual, for example, and you look at the option
6 A No, | have not. 6  that they eventually end up with, defaultshave a
7 Q Okay. If | could ask you pleaseto turnto 7 hugeimpact on that choice. Early oninthe
8  page 21l of your expert report, and for our record, 8 literatureit waspresumed that if peopleare
9  that's Bates numbered CFPB042540. 9  confronted with a -- especially decisionsthat have
10 A Okay. 10  significant consequences, such assaving in their
11 Q And specifically if | could take your 11  401(k) plansor donating their organs, that the way
12 attention down to the last paragraph on that page, 12 in which the choice was presented, which iswhat a
13  first sentence, it reads -- do you seewhere | am, 13  default option is, what's called choice ar chitecture,
14 "Defaultshave'? 14 would not have a bigimpact on choice.
15 A Yes 15 People would know what they want and they
16 Q "Defaultshave asignificant and alarge 16  would not simply go for thedefault. They'll make
17  impact on behavior. Given achoice between two 17  thechoicethat they want. Inthe same sensethat
18  options, people often choose to do nothing and hence | 18 you could argue a per son borrowing money knows what
19  get assigned to the default option." Why isthat -- 19  theimplications of the different optionsare and
20  those sentences -- why are those sentencesin this 20 they'll makea conscious choice.
21  report? 21 But what theliterature showsisthat even
22 A Somy understandingisthat -- in reading 22 for highly consequential decisions, if you set the
234 236
1 theloan agreement, isthat thereisa default option 1  default toberollover, for example, then alot of
2 intheloan agreement, and the default option is 2 peoplewill end up with that option even though that
3 radllingover theloan. Soif peopleeither don't 3 may not bethe choice they would have made if they
4 inform -- so people can inform Integrity Advance, but 4 wereforced to make a choice.
5 if they don't inform Integrity Advance and they don't 5 Q Andisit your opinion that that fact or
6 pay off theloan in full on that first due date, then 6  that -- that analysis that you've just articulated is
7  theloan isautomatically rolled over. Sothat isa 7  relevant here to the loan agreements that you've
8  default option. And sowhat I'm writing about here 8  evaluated?
9  ishow do default optionswork, what arethe 9 A Yes, | mean, what I'm sayingisthat
10 implications of a default option, and relatedly, what 10  default options may partly bedriving the high
11  might beappropriatedisclosuresin asituation where |11 proportion of individualswhoroll over theloan. So
12  adefault option isbeing used. 12  it'snot clear, as| say, and I'll just quote from my
13 Q And you say herethat defaults have a 13  report. | say therearetwoimplicationsof this
14  sgnificant and large impact on behavior. What's the 14  literaturetothe present situation. First, since
15  basisof that statement? 15 therenewal -- sincerenewal wasthe default option
16 A Thereisalot of literatureboth in 16  intheloan agreement, one would expect a large
17  economicsand in marketing that actually showsthat 17  proportion of borrowersto end up with this option,
18 consumersare affected by default options, and that 18  but thiswould not necessarily mean that many or most
19 they havelargeeffectsfor -- even for very 19  of them chosethe option actively. Sothat's--
20  dgnificant typesof behaviors, like organ donation, 20  that'sthe observation tying to default options.
21  asl notehere. 21 My second implication hereisthat since
22 Q Andyou say it has an effect. What kind of 22 themajority of consumersdid end up with the default
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1  option, theTIL disclosurethat Integrity Advance 1 workinawidevariety of areas, soit'sfair to say
2 provided tothem wasinaccurate at least to those 2 that onecould conclude that they will work in most
3 consumers. Soessentially what I'm sayingisthe 3  casss
4 loan agreement setsthe default option one way but 4 Q Butyou don't know for sureif they worked
5  presentscost information the ather way with the 5 inthiscase, and worked meaning exactly asyou've
6  nondefault option, and that's -- the literatur e would 6  described, do you?
7 argueif you set a default option one way, you have 7 A | don't have any empirical evidenceon
8 toexpect alot of peopleto end up with that default 8 that, but thetheory of default optionsisvery
9  option, sowould it not make more senseto present 9  drongly accept and supported in theliterature.
10  cost information consistent with the default option? |10 It'snot one of those framewor ks that receives some
11 Q I just want therecord to reflect you were 11  support. Sothisisoneareawherel would say most
12  reading thetop of page 22 of your report. 12 expertsof default optionswould say that they are
13 A Oh, I'm sorry, yes. 13  verylikeytowork in thisarea.
14 Q Isthatright? Okay. 14 Q And your assessment of --
15 A Yes, that'sthetop of page 22. 15 A And absent some specific evidence that
16 Q Thankyou. You--you-- if | can takeyou 16  there'ssomething unusual about thisareathat
17  back to page 21 for amoment, you give exampleshere |17  countersthe effect of default options, 1'd gothe
18  of organ donation, 401(k) plansand gym memberships. |18  other way. |'d say they'relikely towork unless
19 Isityour testimony that the loans that Integrity 19 they'reproven otherwise, rather than the other way
20  Advance offered to customers are akin to a decision 20  around.
21  todonate an organ? 21 Q And here they were -- in the work you did
22 A No, thisisnot adirect comparison. What 22 though, you neither proved it affirmatively or
238 240
1 I'mtryingtosay hereisthat default options have 1 otherwise. Isthat fair to say?
2 been shown to have a strong effect in awide variety 2 A No, | just relied on theliterature here.
3 of dtuations, and that the expertsin thisarea 3 Q Okay. Canl ask you to go to page 22
4 would generally arguethat default optionswork in 4 please of your report?
5  most cases. 5 A Okay.
6 Q Areyou an expertinthisarea, asyou're 6 Q Second -- and I'm reading the third
7 describing and using that terminology? 7 sentenceinthefirst paragraph on page 22. It says,
8 A Yes | --1 mean, I'velooked at the 8  "Second, sincethe mgjority of customers did end up
9  optionson default options. | haven't conducted 9  with adefault option, the TIL disclosure that
10 studieson thismysdf. If | have-- | don't think 10 Integrity Advance provided to them was inaccurate.”
11 so, but | understand thisliterature. 11  Whatisthebasisfor that statement?
12 Q Soyou would hold yoursdlf out as an expert 12 A Wadl, my understanding isthat that'sa
13  ondefault opinion? 13 factual statement. |f people-- if peoplerall over
14 A | wouldn't say I'm an expert, but | 14  theloan, then the cost disclosuresin the TIL box no
15 understand thearea. 15  longer apply.
16 Q Okay. Andisit your testimony that 16 Q And so your -- that's based on your
17  customers decisionsto affirmatively or through 17  understanding of the facts here?
18  default enroll in a401(k) planisakin to adecision 18 A Yes.
19  torenew apayday loan in thisinstance? 19 Q Andwhat'sthe predicate for your
20 A Again, as| said before, I'm not making a 20  understanding of thosefacts? In other words, what
21  direct comparison. I'm saying what theliterature 21  haveyou looked at to come up with that
22 indicatesisthat default optionshavebeen shownto |22  understanding?
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1 A Sol understand the numbersthat arein the 1  consumerstypically experience, then that -- that
2 TIL box. | know that those numbersapply to a 2 would becloser tothe consumer reality than what we
3  single-payment loan. | read the loan agreement that 3  havenow.
4 saysthat if you roll over theloan, you'll be paying 4 Q What isyour understanding of the typical
5 additional finance charges and wouldn't really be 5  renewa experiencefor an integrity customer?
6  paying off your principal. I'm familiar with the 6 A 1 don't knowwhat it is. | just know that
7  fact that if you roll over theloan, your actual loan 7 they renew.
8  costswill be much higher. 8 Q Do you have an understanding as to how many
9 So I'm just putting sort of two and two 9 timesthetypical, to use your word --
10  together, if you will. 1'm saying hereis cost 10 MS. WEINBERG: Asked and answered.
11 informationintheTIL box that only appliesto a 11 BY MS BAKER:
12  single-payment loan. | know that most consumersroll |12 Q -- Integrity Advance --
13  their loan over, and just looking at the loan 13 MS. WEINBERG:. He'sdready said he
14  agreement, | know that the costs are higher if you 14  doesn't know.
15 roll theloan over, sothe cost figuresinthe TIL 15 A 1 don't know that.
16  box arenot applicable. 16 Q Youdon't-- canl please finish my
17 Q Soif youwereto presumably render, as 17  question? Do you have an understanding of the number
18  you'vedescribed, the TIL disclosure or the TIL box 18  -- theaverage number of timesthat the typical
19 figuresto be accurate, what in your estimation would 19 Integrity Advance customer renewed aloan?
20  those numbersinthe TIL box need to show? 20 A No, | don't.
21 A | mean, | haven't actually redesigned the 21 Q Sowhenyou say that something's
22  numbersintheTIL box. That'snot adirection | 22 inaccurate, presumably that'sin relation to that
242 244
1  thought about. Potentially you could go thereif you 1  whichyou beieve would be accurate; isthat right?
2 wanted to, but I'm just saying that they aren't 2 A Wédll, when | say that is-- theinformation
3 accurateright now, sothat consumersarelooking at 3 intheTIL box isinaccurate, I'm basing that on the
4 theTIL box numbers, and those don't reflect their 4 understanding that 80 percent of the people don't pay
5 reality. That'sall I'm observing. How should one 5 back -- | think only eight percent of the people pay
6  achievethat isnot something I've thought about very 6  back their loan in asingle shot, so the disclosure
7 much. 7 intheTIL box isaccurateonly for eight percent of
8 Q Wdl-- 8 thepeople.
9 A I'msorry, I'vethought about it alittle 9 Q What I'm trying to understand though is
10  bit, but that'sthe -- that'sthe -- that'sthe 10 thatif youhavetohaveaTIL box, asyou've
11  subsequent discussion on page 22. That'sagain a 11 tedtified, your understanding is you have to legally
12 high-level sort of set of suggestions about how one 12 haveaTIL box, and | know you're not alawyer, but
13 might achievethat without necessarily changing the 13 that'syour testimony, and then you're sayingin --
14 TIL box. 14  inthis sentencethat you understand the TIL box to
15 Q Wadl, your testimony as| understand it is 15  beinaccurate because it does not reflect the
16  that because a mgjority of the customers end up with 16  majority of customers ending up with a default
17  adefault renewal, that fact, the renewal fact should 17  option; isthat right?
18 bedisclosed inthe TIL box to render it accurate. 18 A Right.
19  Isthat right? 19 Q [I'masking you what would beinthe TIL box
20 A I'm not saying that should bedone. I'm 20 tomakeit accurate.
21 just sayingthat it'sinaccurate, but, yes, | mean, 21 A And I'mnot -- I'm not proposing anything
22  iftheTIL box could be changed to reflect what 22 inthisreport. What I'm sayingis-- in thereport
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1 what I'm sayingisthere-- thereisaway of 1 A Wadll, again, I'm not making any decisions
2 qualifying theinformation in the TIL box so people 2 hereor I'm not redesigning the loan agreement on the
3 canunderstand that if they roll their loan over, 3 flyhere. I'mjust saying these are someideasthat
4 ther costswill behigher. You can certainly do 4 cometomind that could beimplemented, but of
5 that. 5  course, you would haveto design the disclosures.
6 Q How would you do that? 6 Canl takeashort break?
7 A Using -- well, one of theideas| float 7 MS. BAKER: Sure, absolutely. Let's--
8 hereison page22. I'm basically saying right below 8 THE WITNESS: Not very long.
9  theTIL box, you could haveinformation that istied 9 MS. BAKER: Let'sgo off therecord. It's
10 totheinformationintheTIL box. Soevenif you're 10 419
11  not ableto changetheinformation in the TIL box, 11 (Recessed at 4:19 p.m.)
12 you could provideinformation right below it so that 12 (Reconvened at 4:31 p.m.)
13  theinformation that'srelevant to a majority of the 13 BY MS.BAKER:
14  consumerswhoareralling theloan over would be 14 Q Dr. Hastak, if | can take you to page 24 of
15  presented right there, and thelikelihood that people 15  your expert report please, and for our record, that's
16  would misunderstand the TIL box information wouldbe |16  Bates numbered CFPB042543, the top of that page,
17  reduced. 17  first complete sentence on that page starts with the
18 Q Sol want to make sure | understand your 18  word "Unfortunately." Do you see where | am?
19  testimony. Isyour testimony that you would change 19 A Yes | do.
20  theinformationinthe TIL box or theinformation 20 Q It says, "Unfortunately, the paragraph of
21  underneath the TIL box? 21  focd interest hereis not presented in a prominent
22 A Soagain, let me prefaceall of that by 22  manner. It appearsin normal font," quote, "blends
246 248
1 sayingthisisall -- thisistop-of-the-head 1  with other text and is buried in the middle of the
2 thinking here. My task wasnot to redesign these 2 two-page section.” What isthe basis of this
3 disclosures, and | haven't donethat sol can't speak 3 statement?
4 onthem with any authority, but | dothink that this 4 A Sothat isjust based on adirect
5 ispossible. And sotheideathat I'm thinking about 5  observation of that section on ACH authorization, and
6 isnot tochangetheinformation intheTIL box as 6 if | may gotothat --
7  oneoption. I'm assuming that the TIL box is 7 MS. WEINBERG: Page 23.
8 sacrosanct. You could then present someinformation 8 THE WITNESS: Page 23. | wanted to look at
9  belowtheTIL box, right below the TIL box and tieit 9 thewhole--
10 totheTIL box in amanner that consumerswill 10 MS. WEINBERG: Oh, thewhole --
11  processthat information in aunified manner. 11 THE WITNESS: -- section actualy, so that
12 That'swhat | mean by unified processing, 12 would bein the appendix, right?
13  that when they processthe TIL box, almost 13 MS. WEINBERG: We're looking at the same
14  immediately it'sevident tothem that ther€'s 14 one, okay.
15 qualifyinginformation tothat TIL box information, 15 THE WITNESS: I'm trying to see where that
16  or that TIL box information may apply in some 16 -
17  stuationsbut not others, and that's not currently 17 MS. WEINBERG: It isin the second one.
18 done 18 THEWITNESS: Thereitis.
19 Q Soyour testimony as| understand it is 19 BY MS.BAKER:
20  that you would now -- now your testimony is that you 20 Q What are you looking at specifically?
21 would keep the TIL box, notwithstanding what you 21 A I'mtryingto find wherethat ACH
22 contend isinaccurate information; isthat right? 22 authorization paragraphis. Yeah.
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1 MS. WEINBERG: There's oneright here. 1 A That iscorrect.
2 A Right, it'sthe-- it'sthelast paragraph. 2 Q Soyoudon't know if thiswas set off with
3 Right, so-- sothisis-- 1'm looking at the actual 3 any color or anything like that?
4 loan agreement, and I'm on CFPB042571 in Exhibit -- 4 A No, | don't. You'retalking about the way
5 Q Appendix B? 5 theconsumer saw it on line?
6 A In Appendix B, correct. Sothat's-- 6 Q That'scorrect.
7  that'sthat ACH authorization paragraph, and so what 7 A Yeah, no, | don't.
8 I'msayingisthe ACH authorization section itself 8 Q Soyoudon't know how aconsumer actualy
9 hasabold and prominent heading, but of interest 9  observed this particular paragraph that you're
10 hereisthisoneparticular paragraph that's at the 10 referring to; isthat right?
11  bottom of page 6, and so I'm commenting on that 11 A That'scorrect.
12 paragraph. Sol'm saying unfortunately, the 12 Q Okay.
13  paragraph of focal interest, which isthislast 13 MS. WEINBERG: |n the on-line environment,
14  paragraph on page6, isnot presented in aprominent |14  ishistestimony.
15 manner. It'sreally not -- | don't really see 15 A Intheon-lineenvironment, yes.
16  anythingthat's being doneto makeit stand out. 16 Q Solet'smake sure we have a clean record.
17  It'sin normal font, it blendswith the other text 17 Soit'sfair to say then that, Dr. Hastak, you don't
18 andit'sburied in the middle of the two-page 18  know how aconsumer actually viewed the paragraph
19  section. Sothe section itsalf ispages6 and 7, and 19 that you'rereferring to, specificaly page 6 of
20  thisis--thisissort of the halfway through that 20  Appendix B of your expert report, on page 6 of
21  --that section. That'sall I'm saying. 21  Appendix B of your expert, in the on-line
22 Q Andsowereclear, page 6 is Bates 22 environment; isthat right?
250 252
1 numbered CFPB042571, whichis Appendix B of your 1 A Yes, that iscorrect.
2 expertreport; isthat right? 2 Q Soif I candirect your attention to the
3 A That'scorrect. 3 next paragraph on page 24, which is under the
4 Q Okay. Andwhat you'rereferringtois 4 subheading "Placement," second sentence,
5  gpecificaly the last paragraph on that page that 5  "Furthermore, the paragraph of interest is placed
6 startswith, "You agree'? 6  toward the middle of the two-page section, making it
7 A That'scorrect. 7  evenless conspicuous than information placed near
8 Q Andisthere any other basis for your 8 therdatively prominent title of the section,” and
9  statement at the top of page 24 other than what you 9  again, the paragraph of interest is what we just
10 justsad? 10 referenced to, the bottom of page 6 of Appendix B of
11 A And sowhat it'srelying on is my knowledge 11  your report; isthat right?
12 of thekindsof factorsthat increase prominence of 12 A That'scorrect.
13 information, things such as using bold, things such 13 Q What do you mean by this -- what isthe
14  as, you know, boxing information, thingssuch as,you |14  basisof thissentencethat | just read, starting
15  know, other strategiesthat are designed to make it 15  with"Furthermore'?
16  stand out, things such asleading off with that 16 A Soagain, what it'sreally sayingiswhat
17  information in the beginning of the presentation,and |17 it saysthere. You know, the paragraph -- so the
18 | guessbased on that, I'm saying none of those 18 entire ACH authorization section is placed after four
19 factorsarebeingused here. 19  pagesof very tensedocument. Sothisisalengthy
20 Q Do youknow if -- but you reviewed this 20  document, and theinformation that we areinterested
21  document in black and white version on a PDF; isthat 21 iniscoming much later in the document, decreasing
22 right? 22 thelikelihood that people will noticeit and attend
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1 toit. And then further, within thissection, this 1 A I'msorry, could you say that again?
2  paragraph againisplaced in a--in afairly 2 Q Sure. If the ACH authorization was placed
3 inconspicuous location, soits placement israther 3 dfter two pages of avery dense document, to use your
4 poor. 4  phrase, would that change your opinion here?
5 Q Andagain, you -- you didn't review this 5 MS. WEINBERG: If you can do -- if you can
6  paragraph asit was viewed by a customer accessing it 6  respond without doing -- on the fly without doing
7 online, didyou? 7 analyss, then please answer.
8 MS. WEINBERG: Asked and answered about 8 A | mean, if you just changethat onefactor,
9  sevenmillion times. 9 it wouldn't change my opinion.
10 A No, | did not. 10 Q What if the sentence read the section on
11 Q Okay, and you looked at this paragraphin 11 ACH authorization is placed after one page of avery
12 connection with apaper review of thisloan 12  dense document, would that change your opinion?
13  agreement. Do you -- do you know if the paper 13 MS. WEINBERG: [f you can answer without
14  version of thisloan agreement included a-- wasin 14  andyss.
15  color, that acustomer would have received? 15 A Yeah, I'd haveto analyzeit. 1'd haveto
16 A My understanding wasthat what I'm looking |16  think about it.
17  atiswhat the customer received. 17 Q Andwhen you quaify something asavery
18 Q Inthemail. 18  densedocument, what is-- what isthe basisfor that
19 A Inthemail. 19  characteristic or -- or -- or characterization, |
20 Q Okay. 20  should say?
21 A Yes 21 A I'mjust looking at thedocument, and it's
22 Q But-- 22  verydensdy formatted. There'svery littlewhite
254 256
1 A Butl don't know -- | didn't see consumer 1 space
2 email -- email attachment, soI'm just -- yeah, 2 Q If there was more white space, would that
3 that was my understanding, that thisiswhat they saw 3 changeyour opinion?
4 inthemail. 4 A Again, | can't respond to how any one
5 Q Okay. And that understanding isjust based 5 eement would change the overall opinion. | would
6  onwhat you've been told in connection with your 6  haveto reassessthe document.
7  report. 7 Q If the section on ACH authorization was
8 A That'scorrect. 8  placed after one page of a document that had two
9 Q Your sentence starting with "Furthermore” 9  inches of more -- more white space, would that change
10 followsthe sentence right before it which says that 10  your opinion?
11  the ACH authorization is placed after four pages of a 11 A Asl said, | would -- | would haveto look
12  very dense document. Do you seethat? 12  atthedocument. That would bethe proper way to do
13 A Yes 13 it
14 Q Do you have an opinion about where this 14 Q Whenyou say you would have to look at the
15  paragraph should have been placed in connection with 15  document, you would have to look at the reconfigured
16  the ACH authorization section of the loan agreements 16  document posited in my hypothetical ?
17  that you were reviewing? 17 A That'scorrect.
18 MS. WEINBERG: If you can answer. 18 Q | see. Sositting heretoday, you have no
19 A No, | didn't think about that. 19  opinion about how the ACH authorization could be
20 Q Wadll, if the ACH authorization was placed 20 placed to makeit more clear and conspicuous. Is
21  dfter two pages of very dense document, would that -- 21  thatfair to say?
22 would that change your opinion here? 22 A That'sfair.
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1 Q Andsimilarly, do you have an opinion about 1  sol'msimply noting that.
2 how the ACH authorization paragraph that you've 2 Q Andasweve noted before, you didn't
3 referenced could be more prominent as you've used 3 actudly look at the document in the on-line
4 that phrase to make it more clear and conspicuous? 4 environment though, right?
5 A I'msorry, whereareyou reading now? 5 A That'scorrect.
6 Q I'm--I'm--I'mjust looking at page 23 6 Q Okay, and other than what you've just said
7 of your report where you discuss prominence of the 7  tome, isthere any other basisfor this statement
8  ACH authorization and specificaly the paragraph of 8 herethat | just read?
9 focd interest. 9 A No, that's-- that'sit.
10 MS. WEINBERG: Again, if you can answer 10 Q If I candirect your attention please to
11  without doing any analysis, please do. 11 page25 of your expert report, and specificaly if |
12 THE WITNESS: Could you repeat your 12 candirect your atention to -- within the first
13  quedtion please? 13  paragraph on that page under the subtext, or
14 MS. BAKER: Can you please read back my 14  subheading "Clarity," the third sentence down that
15 quegtion? Thank you. 15 dartswith theword "However," do you see wherel
16 --- 16 am?
17 THE REPORTER: Question: "And similarly, 17 A Yes | do.
18  doyou have an opinion about how the ACH 18 Q Itreads, "However, for consumerswho do
19  authorization paragraph that you've referenced could 19  not understand this, and that may be the mgjority of
20 bemore prominent asyou've used that phrasetomake |20  consumers, this statement failsto explain either
21 it moreclear and conspicuous?' 21  that the company could write these checks without
22 - - - 22 notifying the consumer when they create such checks,
258 260
1 THE WITNESS: | don't. | haven't thought 1 orthat they could do so without the consumer's
2 about that. 2 dgnature" What isthe basisfor this sentence?
3 BY MS. BAKER: 3 A Sothisissmply based on an evaluation of
4 Q If I could ask you to look at -- back to 4 thesentence" If you revoke your authorization, you
5  page 24 of your expert report please, which again for 5 agreetoprovideuswith another form of payment
6  our record is Exhibit 1, and we're looking at 6  acceptableto usand you authorize usto prepareand
7  CFPB042543, which is the Bates number, under the 7 submit oneor more checksdrawn on your bank account
8  subheading "Avoidability," and specifically if | can 8 solongasamountsareowed.” When | read this
9  direct your attention to the last sentencein that 9  sentence, it'snot clear to me how theseremotely
10  section, "Asking borrowersto initia or sign right 10  created checkswork, and so a potential source of
11  &fter the key paragraph would have been amore 11  misunderstanding for consumerscould bethat these
12  effective strategy for increasing alikelihood that 12 checkscannat be used without natification and
13  they might notice and read the information therein.” 13  authorization each timethey are used, even though
14 A Yes, | seethat. 14  thereisablanket authorization, that each timethe
15 Q How do you know that? 15  check isused, therewould be some authorization and
16 A Again, that'skind of a known factor, if 16  someopportunity for the consumer toreact. Soyeah,
17  you have consumersdo something in an on-line 17  that analysisissmply based on looking at this
18  environment, even something likecheck off an | agree |18  sentenceand -- and tryingtointerpret it.
19  boxor initial or sign, that simply increasesthe 19 Q And this sentence that you're referencing,
20  likelihood that they will pausethere. Soit's 20  Dr. Hastak, isthe sentence that startswith, "If you
21 increasing -- so structurally it'sincreasing the 21  revokeyour authorization" at the top of page 25 of
22  likelihood that people would notice that information, 22 your report that you quote?
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1 A That'scorrect. 1  different understanding about how remotely created
2 Q | see. Do you have an understanding of 2 checking work, assuming they have no such
3 what percentage of Integrity Advance customers 3 understanding?
4 understood how remotely created checks work? 4 A Could you repeat that?
5 A No, | don't have an exact under standing of 5 Q Sure. Do you have an opinion about whether
6 that. 6  or not acustomer would make a different choice asto
7 Q Do you have an unexact or inexact 7 hisor her authorization if they had an understanding
8  understanding of that? 8  of how remotely created checkswork? And that's
9 A | don't have an under standing of that. 9  assuming that that customer has no understanding.
10 Q Andyou say the statement failsto explain 10 MS. WEINBERG: Thiswas acompound and
11  dither that the company could write these checks 11 confusing question.
12 without notifying the consumer when they createsuch |12 A | mean, | would say if customer s under stood
13  checks, or that they could do so without the 13 howremotely created checkswork, that might affect
14  consumer'ssignature. What isyour understanding of 14  their decison about whether or not to give this
15 that -- what'sthe basis for that phrasethat | just 15  authorization.
16 read? 16 Q Do you have an opinion about whether they
17 A Again, when | read that sentence, my 17 would make adifferent choice and decide not to give
18 analysisof it isthat consumerswould expect at 18 theauthorization?
19  least someform of natification when the check is 19 A | think it'spossible, yes.
20  used, and that they might also expect that they 20 Q Isit possiblethat they would make the
21  provide authorization each timethis-- this system 21  same choice, assuming they made a choiceto give
22  isused of remotely created checks. Sol'mthinking |22  authorization?
262 264
1  of asituation where you might authorize somebody to 1 A That'spossibletoo.
2  writeacheck for you. Usually you authorizeit over 2 Q And do you have an understanding of why --
3 thephone, for example, so each timethe check is 3 doyou have-- do you have an opinion about whether
4 used, ther€san authorization that isgiven. Sol'm 4 or not acustomer of Integrity Advance would have
5  suggesting that for people who don't under stand how 5  expected a specific notification that the company was
6 thesethingswork, they may not understand that 6  intending to write aremotely created check?
7  they'vegiven ablanket authorization, that there 7 MS. WEINBERG: I'm sorry, could you repesat
8  would be no natification, there would be no seeking 8 thequestion?
9  of approval each timethe check isused. 9 MS. BAKER: Can you repeat my question
10 Q Do youknow if Integrity Advance in some 10 plesse, or read back my question? Thank you.
11  formnotified customers when it intended to use a 11 - - -
12 remotely created check? 12 THE REPORTER: Question: "Do you have an
13 A No, | -- my under standing wasthat they 13  opinion about whether or not acustomer of Integrity
14  didn't notify consumers. 14  Advance would have expected a specific notification
15 Q Didyou verify that? 15 that the company was intending to write aremotely
16 A Wadl, thisisbased on information | was 16  created check?"
17  given. 17 - - -
18 Q | see, but you didn't independently verify 18 A Yes, | think -- that'swhat |'m saying
19  thatfact. 19  here. | would -- | would -- | would say that
20 A No, | didn't independently verify it. 20  customerswould expect such a natification.
21 Q Do you have an opinion about whether 21 Q Andwhat'sthe basisfor that statement or
22 customers would make a different choice if they had a 22 assessment that you've just testified to?
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1 A It'sjugt, you know, based on my 1  betaken out of their accounts, whether it be through
2 understanding of how these remotely created checks 2 an ACH authorization or through some other mechanism,
3 work. 3 islimited by what'sin the TIL box, sothat's--
4 Q Butit'snot based on anything else? 4 that'sthe sentencethat'sleading meto that
5 A Wadl, it'salso based to some extent on the 5  conclusion.
6  consumer complaints, which -- which sort of seem to 6 Q And the sentence again that we're referring
7  beparalld with thiswhere consumers are complaining 7 toisreferenced at the top of this page, and
8 that even after they stopped the authorization for 8  specificaly you're talking about the last phrase of
9 theACH transfers, Integrity Advance was taking money 9  that quoted sentence; isthat right?
10  out of their accounts. Soit looked like therewas 10 A That'scorrect.
11  someconfusion about thisauthorization that they had 11 Q Okay. Andjust so | understand, your --
12 given companies, and so |I'm just taking an additional 12 your-- well, et me-- let me ask you this. You're
13 inferential step and sayingif they'd received a 13  saying that customers could come away with the
14 notification, that would have changed things. 14 impression. How are you able to make that statement?
15 Q Youtedtified earlier that you didn't rely 15 A Sol'musing the sametype of
16  oncustomer complaintsin rendering opinions; isthat 16 interpretation of the sentenceas| used with the
17 right? 17  sentencesthat we discussed earlier with thosethree
18 A Again, I'm just sayingit'sconsistent with 18 paragraphs, and you know thereference. Otherwisewe
19 thisinterpretation. It'snot something| relied on 19  cangoback tothat. Tome, that sentence, " So long
20  toform theopinion. 20  asamountsareowed to usunder theloan agreement,”
21 Q If | cantakeyour attention down please to 21  what that basically meansisthat if consumersdon't
22  thebottom of page 25 of your expert report, Bates 22 understand for whatever reasonsthat the amountsthey
266 268
1  numbered CFPB042544 -- 1 owearequitedifferent from what'sin the TIL box,
2 A Okay. 2 then -- then that source of confusion isnot there,
3 Q Sentence reading, "Consequently,” you see 3 butif they fed that that's the amount they owe,
4 wherel am, last sentence? 4 then thislast sentence which says even if borrowers
5 A Yes | am. 5  happen to notice and read this paragraph, which I'm
6 Q "Consequently, even if borrowers happen to 6 arguingisunlikely because of poor placement and,
7  notice and read this paragraph, they could come away 7 you know, poor prominence and so on, they could come
8  withtheimpression that the ACH authorization as 8 away with theimpression that the ACH authorization
9  wadll asthe authorization to remotely create and 9 isonlyin forceuntil they've paid the $650, for
10  submit checksisonly inforce until the," quote, 10  example, which isthetotal payment amount in the TIL
11  "total of payments,” unguote, "specified inthe TIL 11 box.
12 box have been made." What's the basis for that 12 Q And you have no knowledge though of what
13  sentence? 13  customersinthisinstance, Integrity Advance
14 A Soif you move further up on that page 14 customersactually knew about amounts owed inthe TIL
15 towardsthe middle, what | say isfurther -- that 15  box; isthat right?
16  sentenceendswith the phrase" Solong asamountsare |16 A Wall, again, as| said, | haven't done any
17  owed tousunder theloan agreement.” And sothis 17  research with the customers, but again, some of the
18  sentence-- so many consumers might believe that the 18  complaintsareconsistent, you know, with what is
19  amountsthat they owe under theloan agreement are 19  being stated here. So you did have complaints of
20 theamountsstated in the TIL box, and so consumers 20  customerswho said, you know, they started taking
21  might believethat whatever authorization they are 21  money and they exceeded the $650, whatever the amount
22 s€igning, the limit of the amount of money that could 22 wasintheTIL box, and | didn't understand that, I'd
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1  aready madeall my payments, so now how isit that 1 opinion," you seewherel am, Dr. Hastak?
2 they'retaking money out. 2 A Yes.
3 And so they hadn't quite under stood that 3 Q "Inmy opinion, the paragraph in the ACH
4 what they'reauthorizing isthat money substantially 4 authorization that seeks authority for Integrity
5  higher than what isin the TIL box could be taken 5  Advanceto create remotely created checks and use
6 from their accounts, and the sentence" So long as 6  theseto debit borrower accountsis neither clear nor
7 amountsareowed under theloan agreement” wasbeing | 7  conspicuous and is unlikely to be noticed, read or
8 interpreted differently by the company and by the -- 8  correctly understood by borrowers." Isthere
9 by thecustomer. 9  anything else that formsthe basis for this opinion
10 Q Andwhenyou say it was being interpreted 10  other than what we have just discussed?
11  differently by the company and the customer, what's 11 A No, sothisopinion isbased on the
12 thebasisfor that statement? 12 analysisthat I've already presented. 1'm not sure
13 A What | read in some of the complaintswhere 13  wediscussed all of it, but it'slaid out in detail
14  thecustomer says| owed them $650, and they said 14 inthereport. That'swhat I'm basing this
15  they would take whatever, or $600, and they said they 15  conclusion on.
16  would takefour paymentsor five payments, and now 16 Q What esewould you include as a predicate
17  they'retaking more payments, and now that | call 17  for thisopinion that we have not discussed here
18 them, they tell mel haven't paid any of theloan, 18  today?
19  I'veonly paid thefinance char ges. 19 A  Widl, | would smply go back and read my --
20 So when you look at that description, 20  my opinion, and I'm not surethat we haven't
21  that'sconsistent with thekind of interpretation 21  discussed anything. | just don't know that. We've
22 that I'm talking about where even if a customer 22  talked alot of issues, but | -- |1 do a detailed
270 272
1 understood what thisextra authorization isthat is 1  analysisof each of the six elements of clear and
2 beinggiven, which isthat you revoke the ACH 2 conspicuousinthereport, so | would say all of
3 authorization but you authorize through another 3 thoseconsiderationsthat | haveraised arefeeding
4 mechanism for Integrity Advanceto take money from 4 intothat sentence, that conclusion. That'sall I'm
5  your account, but that'slimited by the total amount 5 saying.
6 that you owe, and their understanding of what they 6 Q Andif I candirect your attention to the
7 owewasthis-- I'm calling it $650, but it'sthe -- 7 second sentencein this paragraph, " Specificaly, it"
8 it'stheamount in the TIL box. 8  --you'retaking about the paragraph that we've
9 Q Other than looking at customer complaints, 9 described, which again for our record isthe bottom
10  what'sthe other basisfor this statement that you've 10  of page 6 of Appendix B of your expert report; is
11  just made? 11  thatright?
12 A  Wadl,it'sthat, and it's-- it'smy own 12 A That'scorrect.
13 interpretation of the sentence. To me, the sentence 13 Q Okay, "Specificaly, it is placed
14  doeshavethe potential to create that impression. 14 inconspicuoudly if the paragraph is placed
15 Sothosearethethings! -- and the complaintsare, 15  inconspicuoudly in asection that follows five pages
16  you know, just consistent. | didn't rely on those, 16  of densetexts, the central idea of the paragraph is
17  but thoseareconsistent. 17  not repeated elsawhere, and the language in the
18 Q If I candirect your attention please to 18  paragraph hasthe potential to confuse and misdirect
19  page 26 of your expert report -- 19  borrowers rather than illuminate them."
20 A Okay. 20 A That'scorrect.
21 Q And specificaly the first sentence after 21 Q Andyou say herethat the central idea of
22 the summary assessment title, it says, "In my 22 theparagraph is not repeated elsewhere. What's --
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1  why isthat phrasein this sentence? What'sthe 1 customers?
2 purpose of that phrase? 2 A Wadll, I'm simply evaluating what the
3 A Wdll, sothe central idea of the paragraph 3 paragraph doesor doesn't do. I'm not opining on
4  asl seeit isthat if the Integrity Advance customer 4 what it should do. I'm just saying when | evaluate
5 revokestheir ACH authorization, then they are 5 theparagraphintermsof clarity, | don't find it to
6  essentially contradicting themselves by giving an 6  beterribly clear.
7  authorization to the company to use some other 7 Q Okay. Youvetestified earlier today that
8  mechanism, bypassthe ACH and take money from their | 8  you were aware of instances where customers spoke on
9  accounts. That ideal don't seeanywheredsein the 9  the phone simultaneously with an Integrity Advance
10  loan agreement. 10  representative while they were completing the
11 Q And so your understanding of that 11  application. Do you recall that testimony?
12 paragraph, the one we've discussed, bottom of page 6 12 A Yes, | do.
13 of Appendix B of thereport, isthat -- iswhat you 13 Q Areyou aware of any other communications
14 just described? 14  that Integrity Advance had with its customers
15 A Yes, that'smy under standing of the 15  concerning the loan application?
16  paragraph. 16 A | understand that customers-- at least
17 Q And-- and what's that understanding based 17  somecustomersgot e-mailsfrom Integrity Advance
18 on? 18  after theloan application had been approved.
19 A It'sbased on reading the paragraph 19 Q Haveyou reviewed those e-mails?
20  essentially. 20 A I'velooked at -- |'ve looked at atemplate
21 Q It'sbased on your reading of the 21  of thee-mails, a couple of e-mails.
22 paragraph. 22 Q And by atemplate, what's your
274 276
1 A It'sbased on my reading of the paragraph, 1  understanding of that? What do you mean by template?
2 yes. 2 A | think it wasa standard form. | mean, |
3 Q Anything else? 3 haven't looked at actual copiesof e-mails.
4 MS. WEINBERG: Wéll, he's dready testified 4 Q And do you have an opinion asto whether or
5 it'sbased on hisandysis using the FTC framework. 5  not that standard form e-mail that you reviewed
6 BY MS BAKER: 6  informsacustomer's understanding the loan
7 Q Other than your reading of the paragraph, 7  application?
8 isthere anything else that forms the basis for that 8 A | did not review the emailsin terms of
9  understanding of the central idea of that paragraph? 9  their impact on the customers. That was not
10 A No, my understanding of the central idea of 10 somethingl did.
11  theparagraph isbased on reading of the paragraph. 11 Q Why?
12 Q Okay, and you say that the language -- and 12 A Sothee-mailscome after consumershave
13  I'mjust reading the last phrase of this second 13  aready made adecision about getting aloan from
14  sentenceonpage 26. You say, "And the languagein 14  Integrity Advance, and have actually signed the loan
15  the paragraph has the potential to confuse and his 15  agreement document. So my focuswas primarily on
16  misdirect borrowers rather than illuminate them." 16 factorsthat might affect the decision totakea
17  What'sthe basisfor that phrase? 17  loan, and sincethe e-mail came after, that wasone
18 A Sothat'sbased on the analysis on page 25 18 of themajor reasonswhy I did not look at it. The
19  under clarity. That'smy summary of thestatement of |19  other issuewith e-mailsof courseisthat people
20  that analysis. 20  oftendon't open e-mails. There'salot of
21 Q Andit--isityour opinion that the 21 literaturein e-mail marketing which sort of suggests
22 purpose of the paragraph should be to illuminate 22 that certainly e-mailsfrom marketersare often not
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1  opened. Soitisn't clear how many customers saw 1 Theresalot of literature on warningsand
2 thise-mail. By comparison, we know that all of the 2 disclosuresthat doesn't have guidelines but that has
3  customerssaw the -- saw theloan agreement document, 3 again summaries of research studiestrying totalk
4  sothat'sthedocument that | focused on. 4 about what makes war nings prominent, and again, many
5 Q Andyour understanding of the literature 5  of thefactorsthat they talk about overlap with the
6  that people don't open e-mails from marketers, does 6  FTC guiddines. I'm not really aware of another
7  that presuppose that that's the caseif a person has 7  systematic set of guiddinesthat have been offered
8  aready made adecision to obtain a product from that 8 theway the FTC guideines have been that are bath
9 marketer? 9  basad on theliterature, that have been vetted by
10 A No, there'sliterature on that aswdll, 10  academicsand industry practitionersand that have
11 whether people open e-mailsthat arereminder 11  evolved over along period of time. Soto me, they
12 emails for example, and again, the evidenceis 12 are--you know, they are-- they are some of the
13  pretty clear that certainly a majority of the 13  go-toguiddinesfor thiskind of evaluation.
14  consumersdon't open such e-mails. 14 Q Soit'sfair to say that you did not really
15 Q Andwhat'sthe basis as you understand that 15  consider other guidelines.
16 literature? Did you -- did you author such a study? 16 MS. WEINBERG: Misstating his testimony.
17 A No, | haven't donethat. It's--it'sjust 17 A Yeah, | would say other guidelines overlap
18  stuff that'stalked about in marketing textbooks. 18  with the FTC guidelines, so | thought that the FTC
19 Q Butisit stuff that you've worked on 19  guideinescapture some of these other guidelines.
20  yoursdf asan academic in thisarea? 20 Q If you had had more time to evaluate these
21 A  Widl, somy paralld would bel've done 21  loan agreementsin connection with authoring your
22 e-mail surveyswhere consumersare sent surveys, for 22 report today, would you have conducted a consumer
278 280
1 example, and you find very, very low responser ates. 1 survey?
2 It'snot the samesituation, but it shows you that 2 MS. WEINBERG: Asked and answered.
3 tryingto get everybody to open an email isavery 3 A Thedifficulty herefor doing a consumer
4 difficult, almost impossible task. 4 survey wasnot time. It wasthe nature of the
5 Q Do you have an opinion about what the most 5 transaction.
6  effective way to communicate with a customer isif 6 Q Okay. If | canask you pleaseto turnto
7 it'snote-mall? 7 Appendix A of your expert report, and that starts at
8 A | haven't thought about that in this 8  page CFPB042548, and specifically I'm looking at your
9  context, no. 9 C.V,, Dr. Hastak, and that goes until CFPB Bates
10 Q Okay, and this context being asit relates 10  number 42563.
11  tolntegrity Advance customers. 11 A 563
12 A Right. 12 Q Yes. IsthereanythinginthisC.V. that
13 Q Okay. You tedtified earlier that you 13  istoyour knowledge inaccurate?
14  considered or looked at and relied on guidelines from 14 A No, not to my knowledge.
15 theFederd Trade Commission. Didyou consider any |15 Q Isthere anything about this C.V. to your
16  other guiddines? 16  knowledgethat isincomplete, in other words, there
17 A Sothereareguiddinesfrom the Food and 17  should be additional entriesin it?
18  DrugAdminigtration that | believe overlap the FTC, |18 A No, the C.V. iscomplete as of December
19  but they'renot asclearly developed asthe FTC 19  2015.
20  guiddines. | believethe Better BusinessBureau has |20 Q And-- andwerein March of '16, sois
21  co-opted the FTC guidelines, so they're often 21  thereanything that --
22 considered to bethe FTC dash BBB guidelines. 22 A Oh, isthere new stuff --
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1 Q Yes 1 THE WITNESS: I'm going to listen to my
2 A --you'resaying? | mean, | have papers 2 counsd here.
3 that areaccepted for conference presentationsthat 3 BY MS BAKER:
4 arecomingup that | havenot put it in -- put in 4 Q Butit'sfair to say you talked to counsel
5 here but usually I wait until the -- the 5 a the CFPB in preparation for today?
6  presentationshappen. No, | don't think thereis 6 A | think I've already answer ed that.
7 anythingthat would gointothe C.V. between December | 7 Q Okay.
8 and March. 8 A Yes
9 Q Thank you. If that changes, | would ask 9 Q Canl ask you pleaseto go back to page 10
10  that counsel provide uswith an updated C.V. please 10  of your report, and again, thisis your expert
11  of Dr. Hastak. How did you go about preparing for 11 report, which is Exhibit 1 of our deposition, and
12  today's deposition? 12 specifically Bates numbered CFPB042529, and
13 MS. WEINBERG: To the extent that this 13  specificaly | want to direct your attention,
14 revedsany conversations between counsd at the 14  Dr. Hastak, to the bottom of that page, footnote
15  Bureau and yoursdlf, I'm going to ask you not to 15  number 2, and you have in the sentence that starts
16  answer that question. 16  with"For peer-reviewed articles." Do you see where
17 THE WITNESS: So | reviewed the materias 17 lam?
18 that | relied oninmy report. | -- | reviewed my 18 A Yes
19  report itself, went through the report. Am | allowed 19 Q It says, "For peer-reviewed articles that
20  totalk toyou off the record for amoment? 20  discuss application of the FTC guidelines to off-line
21 MS. BAKER: Sure, go ahead. Let'sgo off 21  and on-line disclosures, see Hastak 2004, and Hoy and
22 therecord. 22 Lwin, 2007." What isthat referring to?
282 284
1 - - - 1 A | mean, | can giveyou the citationsif you
2 (Discussion off the record) 2 want. Thesearearticlesthat are published in the
3 - - - 3 literature.
4 THE WITNESS: So could you read back what | 4 Q Arethey articlesreferenced in this
5 hadsaidsofarif you don't mind? 5  report, do you know, as part of your C.V.?
6 --- 6 A Oneof themis. My -- my articleis, the
7 THE REPORTER: Answer: "So | reviewed the 7  Hastak 2004 is, or should be.
8 materialsthat | relied onin my report. | reviewed 8 Q Okay, if | could ask you, you don't haveto
9  my report itself, went through the report.” 9 doit here but if | could ask you to just follow up
10 --- 10  -- Counsd, if you could please follow up and provide
11 THE WITNESS: And | talked to the folks at 11  mewiththecitesto those articles, that would be
12 the CFPB about the deposition. 12 helpful.
13 BY MS BAKER: 13 MS. WEINBERG: Arethey inyour C.V.?
14 Q Without disclosing the contents of any 14 THE WITNESS: TheHow and Lwin not. It's
15  communications you had with counsdl for the CFPB, how |15  not my --
16  many timesdid you meet -- 16 BY MS.BAKER:
17 MS. WEINBERG: Objection. Do not answer. 17 Q Right.
18 MS. BAKER: It'snot privileged 18 A --article, sol can -- | can giveyou the
19  information, the fact that you met with them and how 19 citetothat. The Hastak articleisin --
20  long you met with them for. 20 MS. WEINBERG: That'swhat you're asking
21 MS. WEINBERG: I'minstructing you not to 21  for.
22 answer. 22 THEWITNESS: -- here, but if you want a
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285 287
1  copy, wecanpickit up for you. 1 youl.
2 MS. BAKER: That would be great, if you 2 (Off the record at 5:24 p.m.)
3 could give me acopy of that article please asa 3
4 follow-up, and if you could aso asafollow-up, Ms. 4
5  Weinberg, provide us with the cite for the Hoy and 5
6  Lwin 2007 reference in footnote 2 of page 10 of 6
7 Dr. Hastak report, I'm making that request on the 7
8  record. 8
9 THEWITNESS: Should | send them to you? | 9
10 can-- 10
11 MS. WEINBERG: Well talk. 11
12 THE WITNESS: Okay. 12
13 BY MS BAKER: 13
14 Q | want to go back to something that you 14
15 saidabout your understanding of whether or not 15
16  people open e-mailsin connection with loan 16
17 agreementsinthisingtance, for example. You said 17
18 that theresliterature that suggests that people 18
19  don't open emails. 19
20 A Right. 20
21 Q Wiall, do you have areason to believe that 21
22  if people don't open e-mails, do -- do you have any 22
286 288
1  understanding of whether or not those same people 1 ACKNOWLEDGMENT OF DEPONENT
2 would give consideration to or ignore languagein 2 I, Manoj Hastak, Ph.D., do hereby
3  loan agreements? 3 acknowledgethat | have read and examined the
4 A No, I'mnot surel can put those two things 4 foregoing testimony, and the sameis atrue, correct
5  together. 5  and complete transcription of the testimony given by
6 MS. BAKER: If we could just take four 6  me, and any corrections appear on the attached errata
7 minutes off the record, that would be helpful. Thank 7  sheet signed by me.
8 you. 8
9 (Discussion off the record) 9
10 - - - 10 (DATE) (SIGNATURE)
11 MS. BAKER: It's5:14. We're back on the 11
12 record. No further questions. Thank you for your 12
13 timetoday, Dr. Hastak. 13
14 MS. WEINBERG: Okay. We have some 14
15  follow-up -- follow-up questions. 15
16 MS. BAKER: Okay. 16
17 MS. WEINBERG: So now we need alittle 17
18  bresktime. 18
19 MS. BAKER: Okay, take your time. 19
20 (Recessed at 5:14 p.m.) 20
21 (Reconvened at 5:24 p.m.) 21
22 MS. WEINBERG: We have no questions. Thank |22
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CERTIFICATE OF SHORTHAND REPORTER - NOTARY PUBLIC

I, Karen Young, the officer before whom the
foregoing deposition was taken, do hereby certify
that the foregoing transcript is atrue and correct
record of the testimony given; that said testimony
was taken by me stenographicaly and thereafter
reduced to typewriting under my direction; and that |
am neither counsel for or related to, nor employed by
any of the partiesto this case and have no interest,
financial or otherwise, in its outcome.

IN WITNESS WHEREOF, | have hereunto set my
hand and affixed my notaria seal this 13th day of
March, 2016.

NOTARY PUBLICIN AND FOR
THE DISTRICT OF COLUMBIA

My Commission expires:
July 31, 2019
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