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The Backdrop

⚫ July 20 city council meeting 

⚫ City councilor wanted public legal advice 

⚫ City attorney advocated secrecy per city laws 
35.030 and 35.054 



City Laws

⚫ 35.030 Disclosure of confidential information

⚫ "no officer or employee ... shall, without 
appropriate authorization, disclose confidential 
information"

⚫ 35.054 Standards of conduct; city council members

⚫ "City officials shall not take action to: (a) Disclose 
confidential information"

⚫ Mayor or council could declare nearly any info 
public not private 



No Attorney Client Privilege
⚫ Applying attorney-client privilege to government 

violates the public trust.

⚫ "extension of the attorney-client privilege to 
government agencies does not serve the privilege's 
underlying goals and conflicts with the principle of 
open government. The courts therefore should not 
apply the corporate attorney-client privilege to 
communications between attorneys and government 
agencies." 

⚫ "Attorney-Client Privilege for the Government 
Entity" on digitalcommons.law.yale.edu by LA 
Barsdate 1988.  



Not Privileged Evidence

⚫ the Revised Uniform Rules of Evidence, adopted in 
1974 by the National Conference of 
Commissioners on Uniform State Rules, provide in 
Rule 502 that communications between a public 
agency and its attorney are not privileged unless a 
court determines that disclosure will “seriously 
impair the ability of the public officer or agency to 
process the claim or conduct a pending 
investigation, litigation, or proceeding in the public 
interest.”



No Privilege – Court Decision

⚫ "this court cannot ignore the interests and 
responsibilities of the coordinate entities within our 
federal system, all of which are sworn to uphold 
the public interest and committed to the 'general 
duty of public service.'" 

⚫ "relationships between an attorney for the state and 
a government official acting in an official capacity 
must be subordinated to the public interest in good 
and open government"

⚫ "In Re: a Witness Before the Special Grand Jury 
2000-2, 288 F.3d 289 (7th Cir. 2002)" 



Recommendations

⚫ Merge city laws 35.030 and 35.054 

⚫ Amend city law to include “Confidentiality shall be 
limited to legally mandated topics such as ongoing 
criminal investigations, employee medical records, 
and employee discipline.”

⚫ Include “In the interest of good government, 
correspondence with city attorneys shall be deemed 
public information unless release would seriously 
impair government as certified by a majority vote 
of city council or mayoral decree.” 



Enjoy Nature, Life


