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7:00 am - Registration Opens
7:45 am - Welcome
8:00 – 9:15 am

The Fed Normalization Process: The Impact on the U.S. Economy! Dr. Ed Seifried — Seifried & Brew

Dr. Ed will guide us through just how the Fed plans to bring about a return to normal financial environment, and discuss

how this process will impact economic and financial conditions. How will the Fed take the economy back to the time when interest
rates were “normal” and the Fed’s balance sheet was not bloated? While recent developments have led some to question the wisdom
of the removal of the monetary stimulus any time soon, it is now obvious the Fed Normalization process will begin soon? The Fed
began to taper their bond buying volumes in December 2013, and the move was well received by the markets. At the current rate of
tapering, the Fed will most likely end the quantitative easing program very soon. Does stopping the Fed’s bond buying equate to the
economy receiving a clean bill of health from the Fed?

9:15 – 10:00 am

Florida Roads & Ports… Helping Agriculture Grow
Jim Boxold — Chief of Staff to FLDOT Secretary Prasad
10:15am – 10:30 am - Break
10:30 – 11:45 am

Leadership Management

Robert Porter — Executive Academic Director of the UCF Executive Development Center

“Why Your Business Strategy is Keeping You Up at Night (or Should Be!).” In the course of his presentation, he will share practical tips
on assessing and addressing strategic planning issues for your business. In addition, he will draw upon his 25 years of industry experience starting and selling a successful community bank and working with GE, NCR, AT&T, and a collection of start-ups, to provide
information on creating and maintaining a comparative advantage.

11:45 am – 12:45 pm - Lunch
12:45 – 1:30pm

Effectively use Social Media to Promote your Business

Erin Enhle — Photographer, Designer and Creative Communicator

In this session, we will be discussing the differences in social media platforms to discover which ones are best suited for your
business. You will learn what makes effective content for each platform and how to create it with easy-to-use apps downloaded to
your phone or computer. In today’s visually driven society, dynamic imagery is crucial to social media success. We will also cover the
basics of photography in this session, teaching you how to capture your work in an interesting way, whether you’re using your DSLR
or smart phone.

1:30 – 2:30 pm

Farm to Fork… What’s at Steak?

Amanda Gufford — Manager, Consulting Services for McGladrey LLP

Have you challenged your team to consider the types of risks facing your business that could bring you down? If so, food safety is undoubtedly near the top of that list. Understanding your company’s risks associated with increased customer expectations, multi-jurisdictional laws and regulations, potential impacts to your reputation, a greater sense of social responsibility, and an increasingly
global economy are critical to the long-term success of your business.

2:30 – 3:15 pm

Risk Management Tools

Clay Worden — Managing Partner of the Orlando Office of McGladrey LLP, Orlando, FL
3:15 – 3:45 pm
3:45 – 4:30 pm

Ice Cream Social - Sponsored by Wells Fargo

Climate Variability and Seasonal Prediction in the Southeast
David Zierden — Florida State University, Tallahassee, FL

An outlook of anticipated climate patterns will be given for the upcoming winter and spring seasons. The climate of the Southeast is
characterized by significant year to year variability in both rainfall and temperature. Much of this variability is tied to the El Nino/La
Nina cycle in the Pacific Ocean, especially in the cold weather months. El Nino is shown to increase winter precipitation over peninsular
Florida by 40% to 60%, while La Nina has much the opposite affect. This cycle also affects average temperatures, the Atlantic hurricane
season, and the risk of extreme freezes. The current and predicted state of the Pacific Ocean will also be explored.

4:30 – 5:30 pm
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It’s Back to the Future: The Landscape for Farm and Ranch Investments in Florida
Dykes Everett, Dykes Everett & Company, Orlando, FL

This discussion will focus on agribusiness land values and investing trends in Florida both now and with predictions for the future.

5:30– 8:00 pm

8:00 – 10:00 pm

Dinner On Your Own

Networking - Presidential Suite

Friday, November 14
8:00 – 8:45 am

2014 Farm Bill Effect on Crop Insurance

Clif Parks — President of AgriLogic Consulting, LLC

Clif with cover the nuts and bolts on the much anticipated Whole Farm Revenue Program (WFRP). This is the replacement for the
AGR-Lite policy that was revamped in the 2014 Farm Bill. With higher limits and other enhancements the policy is based off of prior
year’s average adjusted revenue. This is a good risk management option to mitigate losses from citrus greening, market prices, and
production losses. Other topics that will be covered include Beginning Farmer and Rancher incentives; AD1026 Wetlands Determination
requirements; and other crop insurance changes in the 2014 Farm Bill.

8:45 – 9:00 am

FSA Update

Rick Dantzler — USDA FSA, Gainesville, FL

Citrus greening has caused an immediate need for six million citrus trees to be planted to stabilize the citrus industry. Rick will discuss a
new program recently announced by USDA Secretary Tom Vilsack aimed at getting new trees in the ground.

9:00 – 10:00 am

Splish, Splash, I Was Taking a Bath! Whoops, Where Did All the Water Go?

Moderator: Michael Minton, Shareholder and Chair of Agribusiness Industry Team, Dean Mead
Panel Members:
•
Rich Budell, Director, Office of Agricultural Water Policy, Florida Department of Agriculture and Consumer Services
•
Hans Tanzler, Executive Director, St. Johns River Water Management District
•
Ernie Barnett, Executive Director, The Florida Land Council
Central Florida is running short on water to meet the ever-increasing demands of a burgeoning population—an estimated 6.6 million
people within 40 years. Significant water shortfall will cause harm to the environment and hamper the economy of the entire region.
State leaders know we need to act soon to avoid a pending crisis. Join us for a timely discussion featuring a panel of experts who are dedicated to creating alternative strategies for regional water sustainability that directly impacts the future of Florida’s agriculture industry.

10:00 – 10:15 am Break

10:15 am – Noon

Linking Strategy to Financial Performance

Joe Gekoski — President and CEO of Advantexe Learning Solutions

This module provides several frameworks for strategic thinking and helps participants to understand what it means to create and execute a
strategy. Once an organization has a clearly defined strategy, financial results can be used as the scoreboard to show how well the company
is executing. Frameworks included in this module are the Advantexe core strategy model, Michael Porter’s Five Forces model, and Treacy &
Wiersema’s Value Discipline model.

12:00 – 1:00 pm

Mid Term Election Recap

Steve Bosquet, Tampa Bay Times’ Tallahassee Bureau Chief, Tampa, FL
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1:00 – 2:15 pm

Introduction to Financial Matrix

Joe Gekoski — President and CEO of Advantexe Learning Solutions

Financial Metrics: The Scoreboard for Success
Financial statements and metrics are the scoreboards reflecting the success of an organization’s strategic execution. In addition to introducing several methods for analyzing financial statements, this module will focus on how different strategic activities or actions can impact
financial performance. We will cover relevant topics such as benchmarking and steps for growth coming out of the economic downturn, and
we’ll focus on specific metrics of performance and what drives success from a financial perspective.

2:15 – 2:30 pm		
2:30 – 3:30 pm

Break

Asset Protection Planning

Lauren Detzel, Shareholder at Dean Mead, Orlando, FL

This presentation will give an overview of asset protection opportunities available in Florida and focus on recent legal developments that
significantly impact planning for protection of your assets, including developments regarding homestead, life insurance, asset protection
trusts and LLCs.

3:30 pm - Wrap up/Door Prizes

Speakers 2014
Ernie Barnett

Ernie Barnett is the Executive Director
of The Florida Land Council, which
consists of 19 principal members who
own more than 3 million acres of land
throughout Florida. The Council was
formed in 1985 to protecting the asset
value of members’ landholdings. The
Council proactively engages regulatory
and resource management agencies
to help formulate public policies that
allow its members to continue their
stewardship of their lands. Barnett
is also the Director of Water and Land Advisors, Inc., an environmental
consulting firm specializing in Florida water supply, water quality and
environmental issues.
Barnett has more than 30 years of water resources management experience and public service, during which he contributed to several landmark
environmental laws. He had a lead role in the successful passage by the
Florida Legislature of the Lake Okeechobee Protection Act; the Everglades Restoration Investment Act, which has provided more than $1
billion for Everglades restoration; and the Everglades Improvement and
Management Act. He also helped secure approval of the Water Resource
Development Act of 2000, in which Congress authorized the Comprehensive Everglades Restoration Plan.
In 2013, he led the South Florida Water Management District as Interim
Executive Director. Barnett has a Master of Science in Environmental Engineering from the University of Florida and Masters of Science in Biology
and Bachelor of Science in Environmental Resource Management and
Planning, both from the University of West Florida.

Richard J. Budell

Richard Budell is the Director of the
Office of Agricultural Water Policy.
In his current position, he oversees
statewide programs promoting
implementation of agricultural Best
Management Practices addressing
water quality and conservation. His
office is also responsible for assessing future water needs for agriculture
as part of developing Regional Water
Supply Plans. Budell recently completed work on a National Academy
of Sciences Committee evaluating the nutrient reduction strategies
being employed in the Chesapeake Bay Watershed. He joined the Florida
Department of Agriculture and Consumer Services in 1985 after earning
his MS degree in 1984 from Florida State University.

Steve Bousquet

Steve Bousquet is the Tampa Bay
Times’ Tallahassee bureau chief. He
joined the Times in 2001 after 17
years at the Miami Herald, where he
held a variety of positions including
Tallahassee bureau chief, and he previously was a reporter at TV stations
in Miami and Providence, R.I. He has
a bachelor’s degree in journalism
from the
University of Rhode Island and a
master’s in history from Florida State
University. Bousquet was a contributor to two editions of The Almanac
of Florida Politics and to The Miami Herald Report: Democracy Held Hostage, an account of the 2000 presidential recount in Florida. You can reach
him on Twitter @SteveBousquet

Rick Dantzler

A third-generation Floridian,
Rick Dantzler is an attorney and
Supreme Court certified mediator
in Civil, Family and Appellate Court.
He recently accepted a presidential
appointment to become the State
Executive Director of the Farm Service Agency within the United States
Department of Agriculture.
In 1982, at the age of 26, Dantzler
was elected to the Florida House of
Representatives. He was re-elected
three times without opposition and served there until 1990 when he was
elected to the Florida Senate. In 1998, Dantzler resigned from the Senate
to run for the office of Governor of Florida, ultimately becoming the Democratic nominee for Lieutenant Governor.
Dantzler grew up in Winter Haven, Florida, and received his K-12 education in the Polk County Public School system, and his undergraduate and
law degrees from the University of Florida. He is an avid outdoorsman
and has written three books. His first, Under the Panther Moon, has been
widely acclaimed in numerous circles.

Lauren Y. Detzel

Ms. Detzel is a shareholder and chair
of Dean Mead’s Estate and Succession
Planning Department. She is Board
Certified in Wills, Trusts and Estates
by The Florida Bar Board of Legal
Specialization. Ms. Detzel specializes
in techniques to reduce or avoid paying estate tax such as family limited
partnerships, grantor retained annuity trusts (GRATs), sales to intentionally defective trusts, charitable trusts,
lifetime gifts and generation skipping
trusts. Much of her practice involves planning for the succession of closely
held or multi-generational family businesses.
Ms. Detzel also handles many contested tax matters in the transfer tax
area, ranging from audits of returns and administrative appeals within the
IRS to Tax Court and Federal District Court litigation.
Erin Ehnle
An Illinois-based photographer,
designer and Creative Communicator.
After opening a portrait photography
business during high school, she expanded into agricultural photography
in college and started advocating for
agriculture on social media. Her Facebook page, Keeping it Real: Through
the Lens of a Farm Girl, now has more
than 27,000 followers. Since graduating from the University of Illinois in
May, Erin has turned her work into a
full-time career. She specializes in creating custom artwork for families,
farms and businesses to use for purposes varying from wall dÈcor to
social media content. More information can be found on her website at
www.erinehnle.com or at facebook.com/lens.of.a.farm.girl.

Dykes Everett

Prior to forming Dykes Everett & Company in 2006, Dykes practiced law for
22 years with the law firm of Winderweedle, Haines, Ward, & Woodman, P.A.
in Winter Park, Florida. During that time
he represented developers, large landowners, and ranchers in the planning,
permitting, and development of their
real estate holdings. In addition, he has
served as general counsel or special
counsel to the governing boards of St.
Johns River Water Management District,
South Florida Water Management District, Tampa Bay Water, and Orange
County. Dykes also served as City Attorney for Orlando and Winter Garden
and as counsel to various community redevelopment agencies in Central
Florida.
As President of Dykes Everett & Company, Dykes has served as a principal in
urban and rural land development and investments. Acting as principal or
advisor, Dykes has planned, structured, and negotiated more than $2 billion
in land acquisition, land development, agribusiness development, and conservation and water resource projects over the last ten years.
Dykes is a native Floridian. He grew up in Brevard County and was very
active in the family agricultural businesses. He and his wife, Lisa, continue
in agribusiness, having owned and operated ranches and groves in Orange,
Brevard, and Volusia Counties.

Joseph Gekoski

Joseph Gekoski is President and CEO
of Advantexe Learning Solutions, an
award-winning global consulting firm
that specializes in simulation-centric
talent development engagements in
the areas of business acumen, business
leadership, and strategic business selling. Before founding Advantexe, Gekoski
was a co-founder of Strategic Management Group, Inc. (SMG) and served as
President and Chief Operating Officer
prior to the sale of the company in 2000.
Gekoski is an expert in the use of computer-based business simulations, and
has designed and delivered simulation-centric learning engagements for
thousands of participants around the globe throughout his career.
Outside of his work at Advantexe, Gekoski is as adjunct professor at Villanova University, where he teaches Strategic Management and Marketing in
the MBA program using the MARKSTRAT business simulation. Gekoski is
co-author of Financial Learning Systems, an introductory financial self-study
text, and was a contributing editor to the Handbook of Business Strategy,
2nd edition. His recent research has focused on Customer Centricity, and he
is the author of the Customer Centric Organization Assessment Survey.
Gekoski holds an MBA from the Wharton School at the University of Pennsylvania and a BS in Mechanical Engineering from Drexel University.

Amanda C. Gufford

Amanda C. Gufford is Manager of Consulting Services at McGladrey LLP. She
provides risk advisory and consulting
services to a variety of clients, focusing
primarily on the consumer products,
food and beverage, and supply chain
sectors. Gufford has more than 15
years of experience, including 11 years
leading domestic and international
compliance and internal audit functions
for two Fortune 500 companies in the
restaurant and distribution industries.
In her current role, Gufford provides services related to business strat-

egy, risk advisory, process engineering, internal audit activities, business
integrations, and international operations and FCPA activities. She provides
value-added services by utilizing techniques such as Six Sigma, Lean, and Kaizen when performing risk assessments, time and motion studies, and process
mapping initiatives. Gufford earned her Master and Bachelor of Accountancy
at the University of Mississippi.

Michael Minton

Michael Minton is the Chair of Dean
Mead’s Agribusiness Industry Team. He
represents family businesses with an
emphasis on generationally-owned agricultural businesses. He assists with their
organizational structure, federal income,
estate and gift tax planning and business
succession planning. He offers his clients
extensive experience focusing on tax
issues related to agri-business, as well as
water resource issues and new
innovative uses of land for value added
propositions. Minton has more than 30 years of experience in Florida
agribusiness and interaction with agencies that regulate the utilization and
optimization of their assets and business opportunities. Minton is a past
Vice-Chair of the Governing Board of South Florida Water Management
District (1997-2001). Currently, Minton is Chair of the Board of Trustees for
the University of Florida Law Center Association, Inc. and Vice Chair of the
Harbor Branch Oceanographic Institute Foundation, Inc. He is a member of
the Board of Directors of the Central Florida Partnership, the University of
Florida Foundation, Florida Tax Watch and the Florida Chamber of Commerce. He is also a member of the Solutions Committee of the Central Florida
Water Initiative and has stayed involved in water related issues across the
State of Florida.

Clif Parks

Clif Parks is President of AgriLogic Consulting, LLC, a dynamic and innovative
supplier of risk analysis products and
services to the agricultural, financial and
insurance industries. A diversified agricultural consulting firm, AgriLogic Consulting has provided services in policy
development, strategic planning, finance,
information technology and management
for private and public sector entities.
Parks has extensive experience in crop
insurance program development, expert
review, and operation for both the federal and private crop insurance programs. This has included the developed an array of actuarial, econometric,
time series, and invasive species models for many applications.
Parks obtained both of his degrees from Texas A&M University with a Bachelor’s degree from the Agriculture Engineering Department and a Master’s
degree from the Agricultural Economics Department. His experience working
in the United States House of Representatives Committee on Agriculture, the
Center for North American Studies and his family’s diversified farming operation has provided valuable experience for accessing and quantifying risk in
the agriculture industry.

Robert Porter PH.D.

Bob Porter is Executive Academic Director of the UCF Executive Development
Center, as well as a Lecturer/Scholar in
the College of Business Administration
at the University of Central Florida.
He completed his PhD in the Collegeís
Management Department, concentrating
on his research and teaching interests,
Entrepreneurship and Strategy.
Prior to joining academia, Prof. Porter
participated in General Electricís
Two-Year Manufacturing Management

Program ó highly-competitive training for engineers, preparing them for
senior management. He was also an Automation Engineer at GE, a Manager
of Manufacturing/ Automation for NCR Power Systems and in New Product
Development and Hardware and Software R&D for AT&T.
Prof. Porter held dual roles as Chief Technology and Marketing Officer for
Boundless Technologies, a NASDAQ startup he helped found, with mergers
and acquisitions in Florida, Texas and New York. He founded and directed
an independent management consulting firm that specialized in startups
and turnarounds. And he was a member of the organizing team that founded and then successfully sold a community bank ó where he also sat on the
Board of Directors and served as Chief Operating Officer.

Dr. Edmond J. Seifried

Over the years, Dr. Ed Seifried has
touched the hearts and minds of almost
every director and CEO of community
banks across the nation. While recognized for his keynote speeches, Dr. Ed is
a valued educator for community bank
directors, CEOs, senior management,
and up and coming community bankers.
Carrying on his tenure as Professor
Emeritus of Economics and Business at
Lafayette College, Dr. Ed has led the educational programs as Dean for the West
Virginia Banking School and the Virginia School of Banking. He has been
on the faculty of many banking schools, including Stonier and the Graduate
School of Banking at LSU. Most recently, Dr. Ed is the Executive Director of
the Sheshunoff Affiliation Program. This highly acclaimed program provides
high performance education and idea exchanges for community bank CEOs,
Lenders, and Technology/Operations Officers. Having served as a community bank director, Dr. Ed believes that one has to experience the dynamics
of being a community bank director to fully understand their needs to
create the bank’s strategic plan, assess risk, set risk parameters, monitor
risk, and to be thoroughly educated.

Hans G. Tanzler III

Hans G. Tanzler III was named Executive Director on Oct. 11, 2011, after
serving as the director of the St. Johns
River Water Management District’s
Office of General Counsel. Tanzler received law degrees from the University
of Florida and has been a member of
the Florida Bar for more than 30 years.
He is also a certified public accountant and has worked as an assistant
U.S. attorney, an Internal Revenue
Service attorney, an attorney in private
practice, and a senior corporate business executive. Tanzler has been active
for more than 20 years with volunteer and community activities, currently
serving on the boards of the University of Florida Foundation and The Conservation Trust of Florida, and having previously served as chairman of the
Jacksonville Zoological Society and commissioner for the Gulf States Marine
Fisheries Commission. Former Gov. Charlie Crist appointed Tanzler in April
2008 to the District’s Governing Board, which he served on until becoming
director of the Office of General Counsel in July 2011. While on the Board,
Tanzler served as vice chairman and treasurer.

Clay Worden, CPA

Clay Worden is managing partner of
the Orlando office of McGladrey LLP.
He has served clients in the agribusiness industry, providing accounting
and consulting services to growers,
ranchers, manufacturers, packers,
distributors and cooperatives. Worden
has assisted clients with audit and
accounting, acquisitions, due diligence,
bank financing, succession planning,
equity transaction, corporate gover-

nance, litigation support, organizational governance projects, benchmarking
and value-added operational improvement opportunities.
Some of the specific commodities Worden has experience with include citrus,
cattle, row crops, grain, milk, nurseries, tree farms, sugar cane, tobacco and
aquaculture. His hands-on experience runs deep with packers, processors,
bottlers, value add manufacturing and distributors. He is also actively involved
with regional and nation agriculture organizations that assist in monitoring,
establishing and educating on legislative, tax and accounting matters impacting
agriculture families and entities.

David Zierden

David Zierden is the state climatologist
at the Florida Climate Center, the leading
authority on climate variability in Florida,
particularly as related to ENSO. The Climate Center is involved with the Southeast
Climate Consortium, one of the Regional
Integrated Science and Assessment (RISA)
teams funded by NOAA’s Office of Global
Programs.

Through this involvement, the Florida
Climate Center helps to conduct research
into downscaled and localized climate forecasts and their application to the
sectors of agriculture, forestry and water resources. One example is a method
of forecasting wildfire threat based on the Keetch-Byram Drought Index (KBDI)
that the Florida Climate Center developed. The experimental forecast expresses
wildfire threat in probabilistic terms and is used by the Florida Division of Forestry for planning management strategies and allocation of resources.
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Florida’s Strategic Intermodal System
• Statewide system of the highest priority
transportation hubs, corridors, and connectors
• Focus on moving people and freight
– Between Florida and other states and nations
– Between regions within Florida

• Primary emphasis of FDOT funding programs for
capacity projects
“…it is the intent of the Legislature that the Strategic Intermodal System consist of transportation
facilities and services that meet a strategic and essential state interest and that limited resources
available for the implementation of statewide and interregional transportation priorities be focused on
that system.”

s. 339.61(2), Florida Statutes

Florida Department of Transportation

Strategic Intermodal System (SIS)

Florida Department of Transportation
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Seaports
• Florida seaports generate more
than 680,000 direct and indirect
jobs and contribute $96 billion in
economic value to the state
through cargo and cruise activities.
• $85.6 billion in waterborne
international trade came through
Florida ports in 2012.
• $90.3 billion was generated in
economic value by the Florida
ports.
• $287 million has been identified in
seaport and intermodal projects for
the FY 13‐14 Work Program.
Florida Department of Transportation

Key Seaport Projects
PortMiami Deep Dredge
Deepen the cargo shipping channel and berths to below 50 feet
FDOT funds: $112.5 million
Total project cost: $291 million

Port Everglades Intermodal Container Transfer
Facility (ICTF)
Transfer intermodal containers between ship and rail, to process
containers originating in or destined for the South Florida market
FDOT funds: $48 million
Total project cost: $72 million

Port Manatee ILC
Port Manatee Commerce Center will construct a rail spur and
14,000 sq. ft. loading ramp to expand existing bulk carrier and
new intermodal services at its ILC
FDOT funds: $250,000
Total project cost: $507,500

Florida Department of Transportation

Florida Rail System

Florida Department of Transportation
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Intermodal Logistics Center
• Relocation of rail terminal
operations from Orlando.
• Free up space at
congested Florida ports.
• CSX to invest $100M for
facility.
• State invested $9M for
access road.

Florida Department of Transportation

Why Plan for Future Corridors?
• Improve connectivity
between regions and
between Florida and
other states and nations.

• Coordinate long‐range
growth/transportation
plans and visions.

Florida Department of Transportation

Development Patterns Today

2006
Developed Land

Conservation Land

Source: 1000 Friends of Florida

Florida Department of Transportation
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Development Patterns: The Future

2060
Developed Land

Conservation Land

Source: 1000 Friends of Florida

Florida Department of Transportation

Shifting Development Patterns

Existing large economic centers
Bottlenecks
Modal options

Florida Department of Transportation

Shifting Development Patterns

Emerging centers
Intercity connections
Alternatives

Florida Department of Transportation
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Future Corridor Study Areas
•
•
•
•
•

Northwest Florida
Tampa Bay‐Northeast Florida*
Tampa Bay‐Central Florida*
Southeast Florida‐Heartland‐Central Florida
Southwest Florida‐Heartland‐Central Florida

*Concept Reports Complete
Florida Department of Transportation

Tampa Bay‐Central Florida Study Area

Florida Department of Transportation

East Central Florida Corridor Task Force

Pilot Study
Area

Florida Department of Transportation
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East Central Florida Study Area
Study Area =
2153 Square Miles
Orange
Rhode Island =
1,212 Square Miles
Osceola

Brevard

Florida Department of Transportation

Tampa Bay‐Northeast Florida Study Area

Florida Department of Transportation

Tampa‐NE Florida
Study Area

Florida Department of Transportation
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www.FLFutureCorridors.org

Florida Department of Transportation

FDOT Bold Landscaping Initiative

Florida Department of Transportation

Florida Department of

TRANSPORTATION
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Why Your Business Strategy
Is Keeping You Up At Night
(or Probably Should Be!)
An Appointment with the Strategy Doctor
Bob Porter, PhD
Executive Development Center

To change is to learn; to learn is to change.
Lewis Treen, circa 1980

Agriculture Conference Address - Dr. R. Porter 2014
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Today’s Appointment and Check-up
Have an honest discussion about effective strategy
Give you some ideas that will help you with your strategy
Give you some ideas that will help you as a strategic leader
Outline a practical Rx for achieving an effective strategy

R. Porter – rporter@bus.ucf.edu

FOR BUSINESS
STRATEGY SUCCESS

1
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Rx for Strategy Success – Three Parts
2. KEY
RESOURCES &
ACTIVITIES

1. KEY
CUSTOMER’S
BEHAVIORS

3. COMPETITIVELY
CONNECT

R. Porter – rporter@bus.ucf.edu
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Misdiagnosis About Strategy
Strategy is not:
• Worrying only about your competition
• Focusing on just beating your competition
• Working on improving only operational efficiency
• Upgrading your marketing this year
Strategy is figuring out how to:
• Create a unique strategic position to earn profits
• And then earn superior profits
• And then sustain this advantage over time
• Link your resources uniquely to your customer needs
R. Porter – rporter@bus.ucf.edu

Agriculture Conference Address - Dr. R. Porter 2014
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Why Talk About Strategy? Healthy…
Broke Blockbuster, a leader for now

Crazy customer service and an online
customer service leader

A leader in an unattractive industry

R. Porter – rporter@bus.ucf.edu

2
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Why Talk About Strategy? Dead to Sick…
We are unsinkable …

We are #1 and always will be …

We are Apple, the #1 people’s choice …

R. Porter – rporter@bus.ucf.edu
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Military Strategy – Historical Naval Competition

R. Porter – rporter@bus.ucf.edu
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The ‘Before’

R. Porter – rporter@bus.ucf.edu

3
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The ‘After’

R. Porter – rporter@bus.ucf.edu
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Allocating Scare Resources – A Firing Solution

R. Porter – rporter@bus.ucf.edu
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Use More Data Than Gut Feel
Before you launch key resources, get the data so
you have a good firing solution

Guess
Data

R. Porter – rporter@bus.ucf.edu
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Life’s Lessons Prepare Us

R. Porter – rporter@bus.ucf.edu
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Individual Strategic Change

R. Porter – rporter@bus.ucf.edu
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GE’s Corporate Strategic Change

R. Porter – rporter@bus.ucf.edu
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GE’s Stock Price – Not Always #1 or #2

R. Porter – rporter@bus.ucf.edu

17

Refocusing GE: A Future of Clean-Tech & Health Care?
GE’s Changing Product Scope to Change Strategic Position
After
Before

Source: Author’s depiction of data in GE annual reports.

Agriculture Conference Address - Dr. R. Porter
2014
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Good Detective Work Leads to Good Solutions

R. Porter – rporter@bus.ucf.edu

6
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WHY YOU MAY NOT BE
SLEEPING AT NIGHT
Cloud of uncertainty…

Agriculture Conference Address - Dr. R. Porter 2014

20

Why Strategies Fail and Die
1. Cloudy Vision/Planning
2. Poor Alignment of Resources
3. Missed Execution
4. All of the above…

R. Porter – rporter@bus.ucf.edu
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Why Strategies Succeed and Prosper
1. A Clear, Bold Vision
2. Excellent Alignment of Resources
3. Strong Execution
4. All of the above…

R. Porter – rporter@bus.ucf.edu

7
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Key Customer’s Behaviors
Part 1
1. KEY
CUSTOMER’S
BEHAVIORS

2. KEY
RESOURCES &
ACTIVITIES

3. COMPETITIVELY
CONNECT
R. Porter – rporter@bus.ucf.edu
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Competitive Advantage and Strategy
Competitive Advantage = generating above average
profits for the firm.
The point is not to just beat your rivals…it’s to earn profits.
• Create a unique strategic position to earn profits
• And then earn superior profits
• And then sustain this advantage over time
• Link your resources uniquely to your customer needs

R. Porter – rporter@bus.ucf.edu
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Key Customer Behaviors and IKEA

R. Porter – rporter@bus.ucf.edu

8

11/10/2014
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The Role Industry Structure Plays in Strategy
The underlying economic characteristics that shape your
competitive arena = industry structure
• Industry structure determines the strength of five guiding
forces*
• The effect of these five forces determines company
conduct within the industry
• Company conduct determines the industry profitability
Industry structure > the industry’s average prices & costs

*The five forces were described by M. Porter, and therefore referred to as Porter’s Five Forces

R. Porter – rporter@bus.ucf.edu

26
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Industry Structure

R. Porter – rporter@bus.ucf.edu
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Industry Structure, Porter’s Five Forces, Customers
Threat
of New
Entrants

Bargaining
Power of
Suppliers

Rivalry
Among
Competitors

Bargaining
Power of
Buyers

Structure
Threat of
Substitute
Products or
Services
Source: Porter, M. E. (2008), “The five competitive forces that shape strategy,” Harvard Business Review

9
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Porter’s Five Forces – Practical Implications
1. Not all forces are equal
2. Determine which forces have the most influence
3. Decide how to objectively measure each key forces
4. Track these key forces for trends
5. Work with the forces to create a unique position

R. Porter – rporter@bus.ucf.edu
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Porter’s Five Forces – Example
The Force

Change in
force

Impact on Why does this happen?
Profit

Threat of entry
Supplier power
Buyer power
Substitutes
Firm rivalry

R. Porter – rporter@bus.ucf.edu

Agriculture Conference Address - Dr. R. Porter 2014

30

Porter’s Five Forces – Your Industry
The Force

Examples

Impact of this
force on profit
(low, med, hi)

Threat of entry
Supplier power
Buyer power
Substitutes
Firm rivalry
R. Porter – rporter@bus.ucf.edu

10
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What are Your Key Customer’s Behaviors?
Key Behavior

Impact of this
force on profit
(low, med, hi)

Examples

R. Porter – rporter@bus.ucf.edu
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Key Resources & Activities
Part 2
2. KEY
RESOURCES &
ACTIVITIES

1. KEY
CUSTOMER’S
BEHAVIORS

3. COMPETITIVELY
CONNECT
R. Porter – rporter@bus.ucf.edu
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The Two Basic Types of Strategies

1. Cost- Leadership

2.Differentiation

Pick a strategy that fits your industry and allows you to
create a unique position in the industry relative to you
competition and your customers

R. Porter – rporter@bus.ucf.edu

11
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How Do You Go From Strategy to Profits?
• If cost-leadership, then you focus on cost activities.
• If differentiation, then you focus on value activities.

R. Porter – rporter@bus.ucf.edu
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The Value Chain and Your Activities
Competitive advantage flows from a system of activities
The goal is to create superior value
• Primary Activities
• Add value directly in transforming inputs into outputs
• Raw materials through production and service to customers

• Support Activities
• Indirectly add value by supporting to the primary activities
• Information systems, human resources, accounting, general

management

R. Porter – rporter@bus.ucf.edu
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Value Chain: Primary & Support Activities

PRIMARY ACTIVITIES

Raw
Materials

SUPPORT
ACTIVITIES

Intermediate
Goods/
Components

Final
Assembly/
Manufacturing

Research & Development
Information System
Operations Management

Marketing
&
Sales

Customer
Service

Human Resources
Finance, Accounting
General Management

Source: Porter, M. E. (2008), “The five competitive forces that shape strategy,” Harvard Business Review

12
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Each Activity Drives Value
• Product Features
• Most important &
clearest drivers
• Unique product
features>> higher price

• Customization
• Tailoring for specific
customers
• “Mass customization”
• Threadless T-shirts

• BMW M3

• Customer Service

• Complements

• ID unmet customer

needs & satisfy them

• Add value when

consumed in tandem

• Zappos online retailer

• DVR (i.e., Tivo)

• Toyota Lexus brand

38
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Each Activity Drives Cost
• Input Factors
• Lower-cost materials, money or labor.
• De Beers – diamonds
• Alcoa – bauxite
• GE Capital

• Economies of Scale
• Increased output decreased cost per unit
• Spread fixed costs
• Cube-square rule
• Boeing Aircraft
• Carrefour retailer

Agriculture Conference Address - Dr. R. Porter 2014
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Key Activities/Resources and IKEA
Key Resource /
Activity

Examples

Impact of this
force on profit
(low, med, hi)

R. Porter – rporter@bus.ucf.edu

13
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What Are Your Key Activities & Resources?
Key Resource /
Activity

Impact of this
force on profit
(low, med, hi)

Examples

R. Porter – rporter@bus.ucf.edu

YOU SLEEP WELL
WHEN YOU…
GO EASY ON THE ASSUMPTIONS…
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Competitively Connect
Part 3
1. KEY
CUSTOMER’S
BEHAVIORS

2. KEY
RESOURCES &
ACTIVITIES

3. COMPETITIVELY
CONNECT
R. Porter – rporter@bus.ucf.edu
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Effective Leadership Model
Vision, Alignment, Execution (VAE)
Vision

Alignment

Execution

A bold picture
of where you
want the
company to be
in the future.

Getting buy-in
so resources
and capabilities
are gathered
and motivated to
clearly achieve
the vision.

Resources and
capabilities are
implemented
with momentum
and structure to
achieve the
vision.

Adapted from Straw, Scullard, Kukkonen ,& Davis 2013

R. Porter – rporter@bus.ucf.edu
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Kodak - Film

R. Porter – rporter@bus.ucf.edu
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Kodak - Digital

R. Porter – rporter@bus.ucf.edu
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Don’t Be Surprised

Don’t guess.
Get the facts (data).
R. Porter – rporter@bus.ucf.edu
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Apple

R. Porter – rporter@bus.ucf.edu
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Apple’s Future?

R. Porter – rporter@bus.ucf.edu
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What Would Steve Jobs Say About This?

R. Porter – rporter@bus.ucf.edu
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Effective Leadership Model - Behaviors
Vision, Alignment, Execution (VAE)
Vision

Alignment

Execution

Primary behaviors of successful leaders:
•
•

Exploration
Boldness

•
•

Clarity
Inspiration

•
•

Momentum
Structure

Supporting behaviors of successful leaders:
•

Test Assumptions about
Vision

•

Open Dialogue with
team members

•

Positive and
negative
Feedback

Adapted from Straw, Scullard, Kukkonen ,& Davis 2013

R. Porter – rporter@bus.ucf.edu
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As a Leader, How Do You…
 Explore outside the box – consider a broad set of
options?
 Move boldly – made a clear decision on direction?
 Inspire followers – do you clearly have followers?
 Make a clear path – are your employees clear
about their tasks?
 Provide Structure – is the organization and plan
structured properly?
 Generate/keep momentum – is your ship tied to the
dock or in motion?
R. Porter – rporter@bus.ucf.edu

17
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Quick Check-up On Leadership Behaviors
Rating – 1 to 10
1 = feeling ill
10 = the picture of health

Key Leadership Behavior
1. Have a bold vision
2. You exploratory options for direction
3. Test assumptions about your vision
4. Inspire your followers
5. You clearly alignment resources
6. Openly discuss resource issues
7. Effectively organize the structure of the plan
8. Maintain momentum once you start
9. Give positive and negative feedback
Overall Leadership Health

Total / 9 =
R. Porter – rporter@bus.ucf.edu
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Suggestions for Leaders Seeking Growth:
1. Advisory board
2. Continuous learning (change)
3. Industry associations
4. Outside experts/consultants
5. 360 feedback with key executive
6. Update strategic plan with critical reviews
7. A true leadership retreat

R. Porter – rporter@bus.ucf.edu
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Fill and Apply Your Prescription
Key Resources +
Key Customer Behaviors +
Competitively Connected

Use Data & Think About It
For business strategy success
R. Porter – rporter@bus.ucf.edu

18
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Contact Information:
Dr. Bob Porter
rporter@bus.ucf.edu
(407) 235-3901
Executive Development Center

19

Lewis Treen, circa 1980

To change is to learn; to learn is to change.

Bob Porter, PhD
Executive Development Center

An Appointment with the Strategy Doctor

(or Probably Should Be!)

Why Your Business Strategy
Is Keeping You Up At Night

1
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Firm rivalry

Substitutes

Buyer power

Supplier power

Threat of entry

The Force

Change in
force

2

R. Porter – rporter@bus.ucf.edu

Impact on Why does this happen?
Profit

Porter’s Five Forces – Example
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Firm rivalry

Substitutes

Buyer power

Supplier power

Threat of entry

The Force

Examples

3

R. Porter – rporter@bus.ucf.edu

Impact of this
force on profit
(low, med, hi)

Porter’s Five Forces – Your Industry
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4

Key Behavior

Examples

R. Porter – rporter@bus.ucf.edu

Impact of this
on profit
(low, med, hi)

What are Your Key Customer’s Behaviors?
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Key Resource /
Activity

Examples

5

R. Porter – rporter@bus.ucf.edu

Impact of this
on profit
(low, med, hi)

Key Activities/Resources and IKEA
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Key Resource /
Activity

Examples

R. Porter – rporter@bus.ucf.edu

Impact of this
on profit
(low, med, hi)

What Are Your Key Activities & Resources?

Agriculture Conference Address - Dr. R. Porter 2014
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Overall Leadership Health

9. Give positive and negative feedback

8. Maintain momentum once you start

7. Effectively organize the structure of the plan

6. Openly discuss resource issues

5. You clearly alignment resources

4. Inspire your followers

3. Test assumptions about your vision

2. You exploratory options for direction

1. Have a bold vision

Key Leadership Behavior

R. Porter – rporter@bus.ucf.edu

Total / 9 =

Rating – 1 to 10
1 = feeling ill
10 = the picture of health

Quick Check-up On Leadership Behaviors
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EFFECTIVELY)USING)SOCIAL)
MEDIA)TO)PROMOTE)
YOUR)BUSINESS)

1%

11/10/14%

87%)OF)SURVEY)RESPONDENTS)
INDICATE)THAT)ONLINE)SOCIAL)
ENGAGMENT)POSITIVELY)IMPACTS)
THEIR)LIKELIHOOD)OF)PURCHASING)
FROM)COMPANIES)THEY’RE)
CONNECTED)WITH)ONLINE)
–JD)POWER)AND)ASSOCIATES)

major)social)media)plaJorms))

facebook)
• Pro/Con:%
– Pro:%by%far%the%largest%number%of%users%%
– Con:%algorithms/pay;to;promote%%

2%

11/10/14%

twiPer)
• 140;character%messages%called%“tweets”%
• Each%message%appears%on%all%of%your%followers’%
feeds%
• Main%uses:%
– Drive%traﬃc%to%website/blog%with%links%
– Connect%with%customers%
– Connect%with%other%professionals%

Drive)traﬃc)to)website/blog)

Connect)with)customers)

3%

11/10/14%

instagram)
• Photos%with%capIons%%
• UIlizes%hashtags%
• Main%uses:%
– Behind%the%scenes/Personal%
– “Window%shop”%%

• Pro/Con%
– Pro:%High%engagement%(15x%that%of%Facebook)%
– Con:%no%external%link%in%capIon%%

HOW)TO)BE)EFFECTIVE)

4%

11/10/14%

How)to)be)eﬀecYve:)Facebook)
• Gain%a%following%
• Create%“sharable”%content%
• Host%contests%
• Add%Facebook%links%to%website/email%signature/etc%

• %Content%
• Be%original%%
• Keep%copy%short%
• Think%like%an%ad%agency%

How)to)be)eﬀecYve:)Instagram)
• Gain%a%following%
• Connect%to%Facebook%
• UIlize%hashtags%%
• Follow%relevant%people,%like%their%photos%

• Content%
• Be%personable%
• Real%life%moments%%

How)to)be)eﬀecYve:)TwiPer)
• Gain%a%following%
• Follow%others%–%follow%the%people%you%want%following%
you%
• Be%interesIng%–%to%be%retweeted%
• Engage%in%conversaIon%
• Add%twi[er%links%wherever%applicable%

• Content%
• Be%quick%–%what’s%happening%right%now?%
• Have%an%opinion%
• Use%hashtags%that%are%trending%

5%

11/10/14%

How)to)be)eﬀecYve:)all)plaJorms)
• Create%engaging%content%–%5%types%
1. Social%Currency%–%used%to%impress%others%and%make%
the%sharer%look%good%%
2. Triggers%–%have%to%do%with%what’s%on%the%mind%and%
what’s%being%talked%about%%
3. EmoIon%–%evokes%the%powerful%emoIons%of%anger,%
awe%or%humor,%it’s%more%likely%to%do%be[er.%%
4. PracIcal%Value%–%the%sharing%of%useful%informaIon.%%
5. Storytelling%–%pubng%a%message%into%a%narraIve%
makes%the%audience%remember%it.%%

CONTENT)CREATION:)PHOTOS)

A)UNIQUE)PERSPECTIVE)

6%

11/10/14%

one)object)challenge))
[see)how)many)ways)you)can)shoot)the)same)object])

be)extreme))

angles))

7%

11/10/14%

get)closer))

BEING)AWARE)

background)distracYons))

8%

11/10/14%

imaginaYon))

[to)make)the)ugly)beauYful])

h[p://www.denisdesigns.com/blog/2011/09/beauIful;photographs;of;ugly;subjects/%

TIME)OF)DAY)

sunrise))

[unYl)approximately)2)hrs.)aber])

9%
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sunset))

[start)approximately)2)hrs.)before])

shadows))

shadows))

10%

11/10/14%

sun)ﬂare))

sun)ﬂare))

sun)ﬂare))

11%

11/10/14%

CONTENT)CREATION:)APPS)

[HOW)TO])
DESIGN%YOUR%OWN%CONTENT.%
CANVA.COM%

12%

11/10/14%

13%

11/10/14%

ERIN)EHNLE.)PHOTOGRAPHER.)

BECAUSE)WHO)YOU)ARE)&)WHAT)YOU)DO)MATTERS.)
www.erinehnle.com)|)309.645.8762)|)erinehnle22@gmail.com)
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Farm to Fork… What’s at Steak?
Amanda C. Gufford
Manager, Risk Advisory and Consulting Services
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Amanda C. Gufford, CPA, CGMA
Manager, Risk Advisory Services
800 N. Magnolia Avenue, Suite 1700
Orlando, Florida 32803
407.581.3627
amanda.gufford@mcgladrey.com

Farm to Fork… What’s at Steak?
Have you challenged your team to consider the types of risks facing your business that
could bring you down? If so, Food Safety is undoubtedly near the top of that list.
Understanding your company’s risks associated with increased customer expectations,
multi-jurisdictional laws and regulations, potential impacts to your reputation, a greater
sense of social responsibility, and an increasingly global economy are critical to the longterm success of your business.

1
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What Must You Get Right?
Corporate customers expect a modern food processing facility to meet
the food safety expectations of their customers and shareholders

FOOD SAFETY

LEGALLY
COMPLIANT

REPUTATIONALLY
SOUND

BRAND
RELEVANCE

2
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FOOD SAFETY

3
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Lack of Confidence Continues to Increase
Text

4
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External Drivers Impacting Food Safety

Increasingly global
economy and
engagement in
international business
growth impacts on
supply chain control

Pending
P
di
regulation
l ti
(Food
(F d
Safety Modernization Act
of 2010) that shifts focus
from responding to
contamination to
preventing it

Cost pressures and
strategic growth plans
are causing expansion
of domestic and global
sourcing which impact
brand, vendor, product
and other supply chain
business needs

Recent escalation in
multi-state food borne
illness outbreaks (e.g.,
the Jensen Farms
Cantaloupe listeria
outbreak was reported
as the second deadliest
recorded U.S. outbreak
since the 1970s – 30
people)

External
Drivers

Increase in customer
expectations regarding
allergen information
and allergen-free
products

Ease and speed of
sharing information
through social media

Expected
p
increase in
number of part time
employees in the food
services industry
driven by health care
law

Impact of consumer
expectations for
sourcing locally grown
fresh produce
especially in fine dining
markets

5
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Indicators of Elevated Risks

Indicators of
Food Safety
Risk

• # of confirmed and suspect food borne illness incidents
• # of new types of food borne illnesses and trends
• Trends in Health Department (and/or other) audit results
• Geographic norovirus trends/notifications
• Negative media attention
• Supplier and distributor compliance failure rate with
customer requirements and Food Safety Regulations

Indicators of
Food Security
Vulnerability

• Exposed crops
• High concentrations of livestock and poultry
• Vulnerability points along the farm-to-fork chain
• Large batch sizes in processing
• Imported foods from a complex and global supply chain
• Growth in niche and foreign markets

6
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2013 Progress Report on Six Key Pathogens (vs. 2006 – 08)

7
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CDC Estimates of Foodborne Illness in the United States
Contribution of Different Food Commodities
(Categories) to Estimated Domestically-Acquired
Illnesses and Death, 1998 – 2008

Foodborne Disease Outbreaks by Type of Food
Implicated,1998 – 2008

Content source: Centers for Disease Control and Prevention
National Center for Emerging and Zoonotic Infectious Diseases
Division of Foodborne, Waterborne, and Environmental Diseases

8
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LEGALLY COMPLIANT
Source:

Various
State
Agencies

9
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FDA Food Safety Modernization Act

Prevention

•
•
•
•
•
•
•

Mandatory preventative controls for food facilities
Mandatory produce safety standards
Authority to prevent intentional contamination
Inspection and Compliance
Mandated Inspection Frequency
Records Access
Testing by Accredited Laboratories

Response

•
•
•
•
•

Mandatory Recall
Expanded Administrative Detention
Suspension of Registration
Enhanced Product Tracing Abilities
Additional Recordkeeping for High Risk Foods

Imports

•
•
•
•
•

Importer Accountability
Third Party Certification
Certification for High Risk Foods
Voluntary Qualified Importer Program
Authority to Deny Entry

Enhanced
Partnerships

The Food Safety
Modernization Act
(FSMA), signed into law
by President Obama in
January 2011, has been
called “historic”
b
because
it puts
t the
th
focus of the Food and
Drug Administration
(FDA) on prevention —
working to ensure that
unsafe foods are not
distributed in the first
place.

• State and Local Capacity Building
• Foreign Capacity Building
• Reliance on Inspections by Other Agencies

Source: U.S. Department of Health & Human Services / U.S. Food & Drug Administration
10
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REPUTATIONALLY SOUND

11
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Sustainability

12
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Managing Perception vs. Reality

13
© 2014 McGladrey LLP. All Rights Reserved.

BRAND RELEVANCE

14
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Understand what Drives Sales

15
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Staying Ahead of the Curve

16
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Understanding Trends

17
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Consumer Preference

18
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STRUCTURED FOR SUCCESS

UNDERSTAND
THE RISKS to
your business
Know how your
FOOD SAFETY
program
compares to
industry
standards

COMPLY with all
US laws and
regulations

SUCCESS
Stay RELEVANT
to your
customers’
customers

PROACTIVE
engagement
throughout the
supply chain with
continuous
management
oversight that
support the needs
of the
organization

Determine
LEVELS OF
SUPPORT
necessary to
mitigate the
highest areas of
risk related to
food safety that
balance the needs
of the business

19
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McGladrey Solutions
Issue

Challenges

McGladrey Solutions

Maintaining Margins
and Profitability

•
•
•
•
•

Supply chain management
Logistics and transportation costs
Technology costs
Operational effectiveness/efficiency
Vendor and retailer management

•
•
•
•
•
•
•
•
•

Business process improvement
Lease administration and consulting
ERP selection and implementation
IT security
Internal audit
Site selection
Customs/duty review
SALT – nexus, payroll, sales tax review
Benchmarking

Brand Differentiation

•
•
•
•

Working capital needs
Weak infrastructure
IT/reporting by brand
S
Supply
l chain
h i managementt

•
•
•
•
•
•
•

Royalty auditing
Business process improvement
ERP selection and implementation
C t
Customs/duty
/d t review
i
Distribution/logistics consulting
IT security
Benchmarking

Regulatory and Safety
Issues

• FDA regulations
• State regulations
• Retailer safety regulations for entire
supply chain

•
•
•
•
•
•
•
•

Business process improvement
Customs/duty review
Distribution/logistics consulting
Security and privacy consulting
Internal audit
Site/country selection
Forensics/anti fraud consulting
FCPA compliance and consulting

20
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This document contains general information, may be based on authorities that are subject to change, and is not a
substitute for professional advice or services. This document does not constitute assurance, tax, consulting,
business, financial, investment, legal or other professional advice, and you should consult a qualified professional
advisor before taking any action based on the information herein. McGladrey LLP, its affiliates and related entities are
not responsible for any loss resulting from or relating to reliance on this document by any person.
McGladrey LLP is an Iowa limited liability partnership and the U.S. member firm of RSM International, a global
network of independent accounting, tax and consulting firms. The member firms of RSM International collaborate to
provide services to global clients, but are separate and distinct legal entities that cannot obligate each other. Each
member firm is responsible only for its own acts and omissions, and not those of any other party.
McGladrey®, the McGladrey logo, the McGladrey Classic logo, The power of being understood®, Power comes from
being understood®, and Experience the power of being understood® are registered trademarks of McGladrey LLP.

McGladrey LLP
800 N. Magnolia Avenue
Suite 1700
Orlando, Florida 32803
407.898.2727
800.274.3978
www.mcgladrey.com

© 2014 McGladrey LLP. All Rights Reserved.

© 2014 McGladrey LLP. All Rights Reserved.

8

Managing Financial Risk and
Reducing the Risk of Fraud
Clay Worden
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Historic performance is a
key indicator of future
success

© 2014 McGladrey LLP. All Rights Reserved.

How can you manage
what you do not
measure?

© 2014 McGladrey LLP. All Rights Reserved.

1

Financial Dashboard

© 2014 McGladrey LLP. All Rights Reserved.

Putting technology to work

© 2014 McGladrey LLP. All Rights Reserved.

Benchmarking

© 2014 McGladrey LLP. All Rights Reserved.
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Aligning individual goals with
company objectives

People tend to do what is
inspected rather than what
is expected.
expected

© 2014 McGladrey LLP. All Rights Reserved.

Aligning individual goals with
company objectives

Activity leads to results.
The right activities tend to
lead to the right results.

© 2014 McGladrey LLP. All Rights Reserved.

What are your financial statements
trying to tell you?

© 2014 McGladrey LLP. All Rights Reserved.
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Three L’s of Financial Management

 Liquidity – how many months can you
survive?

 Leverage – more capital or more debt
 Lucrative – concept may be interesting & well
formed but must be feasible

© 2014 McGladrey LLP. All Rights Reserved.

Reducing the Risk of Fraud
© 2014 McGladrey LLP. All Rights Reserved.

How does fraud happen?

© 2014 McGladrey LLP. All Rights Reserved.
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What assets are most important to
protect?

© 2014 McGladrey LLP. All Rights Reserved.

Who is responsible for internal
controls?

© 2014 McGladrey LLP. All Rights Reserved.

What are internal controls?

A system of procedures and checks and balances
which minimizes the likelihood of misappropriation of
assets or misstatement of the accounts, and
maximizes the likelihood of detection if it occurs.

© 2014 McGladrey LLP. All Rights Reserved.
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Does a system of checks and balances
have to be complicated?

© 2014 McGladrey LLP. All Rights Reserved.

Fraud Triangle

FRAUD
Opportunity

© 2014 McGladrey LLP. All Rights Reserved.

How Fraudsters Think
Pressure
(motive)
Concoct
scheme
(Opportunity)

Abandon thought
of fraud

Yes

Perception
of
detection
(Will I get
caught?)

Maybe

No

Commit
Fraud

© 2002 Joseph T. Wells
© 2014 McGladrey LLP. All Rights Reserved.
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Report to
the Nations on
Occupational
O
ti l
Fraud and Abuse

© 2014 McGladrey LLP. All Rights Reserved.

Victim Organizations

© 2014 McGladrey LLP. All Rights Reserved.

Victim Organizations

© 2014 McGladrey LLP. All Rights Reserved.
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Victim Organizations

© 2014 McGladrey LLP. All Rights Reserved.

Victim Organizations

© 2014 McGladrey LLP. All Rights Reserved.

Perpetrators

© 2014 McGladrey LLP. All Rights Reserved.
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Perpetrators

© 2014 McGladrey LLP. All Rights Reserved.

Perpetrators

© 2014 McGladrey LLP. All Rights Reserved.

Perpetrators

© 2014 McGladrey LLP. All Rights Reserved.
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Perpetrators

© 2014 McGladrey LLP. All Rights Reserved.

Perpetrators

© 2014 McGladrey LLP. All Rights Reserved.

Perpetrators

© 2014 McGladrey LLP. All Rights Reserved.
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Detection

© 2014 McGladrey LLP. All Rights Reserved.

Detection

© 2014 McGladrey LLP. All Rights Reserved.

Internal Controls

© 2014 McGladrey LLP. All Rights Reserved.
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How to Improve Internal Controls








Understand what’s being done
Increase your inspections
Adapt to a changing environment
Establish and maintain a Hot Line
Increase training
Teamwork – separation of duties
Creativity – every business can find a way to
implement controls, regardless of size

© 2014 McGladrey LLP. All Rights Reserved.

Big Picture Ideas









Tone at the top
Alignment of activities with Company objectives
Detailed fraud risk assessment
Link individual performance
Sufficient competency
Transparency & accountability
Plan
Do
Review

© 2014 McGladrey LLP. All Rights Reserved.

Practical Solutions











Invoice frequency
Analyze threshold payments
Duplicate payments
Matching source documents with payments
Benford’s Law “First Digit Law”
Positive pay
Reconcile and review
Segregation of duties
Vendor setup

© 2014 McGladrey LLP. All Rights Reserved.
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Success is not something
that you obtain once and
have it automatically stay
with you.

© 2014 McGladrey LLP. All Rights Reserved.

Positioning for the Future
“There exist limitless opportunities in every industry.
Where there is an open mind, there will always be a
frontier.”
Charles F. Kettering

© 2014 McGladrey LLP. All Rights Reserved.
© 2014 McGladrey LLP. All Rights Reserved.

Thank you.

Clay Worden, Partner
clay.worden@mcgladrey.com
(407) 581-3506

© 2014 McGladrey LLP. All Rights Reserved.
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This document contains general information, may be based on authorities that are subject to change, and is not a substitute for professional advice
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related entities are not responsible for any loss resulting from or relating to reliance on this document by any person.
McGladrey LLP is an Iowa limited liability partnership and the U.S. member firm of RSM International, a global network of independent accounting,
tax and consulting firms. The member firms of RSM International collaborate to provide services to global clients, but are separate and distinct legal
entities that cannot obligate each other. Each member firm is responsible only for its own acts and omissions, and not those of any other party.
McGladrey®, the McGladrey logo, the McGladrey Classic logo, The power of being understood®, Power comes from being understood®, and
Experience the power of being understood® are registered trademarks of McGladrey LLP.
© 2014 McGladrey LLP. All Rights Reserved.

© 2014 McGladrey LLP. All Rights Reserved.

14

Climate Variability in Florida
Risks and Opportunities
David F. Zierden
Florida State Climatologist
Center for Ocean
Atmospheric Prediction
Studies
The Florida State University

January 7, 2014

Tackling Climate Change?

IPCC AR5 - warming of the global climate system is irrefutable, and that it is now
extremely likely (95% confidence) that human activity and the release of
greenhouse gasses is responsible for most of the observed warming in global
temperatures.
U.S. NCA (2014) - climate change is already affecting every American in farreaching ways and that the evidence of climate change appears in every regions
and impacts in every state.

Weather Versus Climate
• Weather is your mood, climate
is your personality
• Weather is what you wear
today, climate is your wardrobe
• Weather is turning on the air
conditioner, climate is the
heating/cooling bill
• Weather is the dog, climate is
the man - Neil Degrasse Tyson

1

Climate Variability

The El Niño /La Niña Cycle
The El Niño /La Niña cycle is the
predominant mode of year to year
climate variability in the Southeast.
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Global Sea Surface Temperatures

El Niño Impacts on South America

Monitoring the Pacific Ocean

3

Tracking the El Niño /La Niña Cycle
• Sea surface temperature
anomalies averaged over the
Nino 3.4 portion of the
equatorial Pacific Ocean
•Smoothed with a three-month
running average to reduce
noise

How El Niño/La Niña Affect the
Atmospheric Circulation

El Niño/La Niña Jet Stream Patterns
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El Niño Effects on Precipitation

La Niña Effects on Precipitation

El Niño/La Niña and Major Hurricanes

El Niño

La Niña
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Hurricane Landfall Probabilities

Mallory Swamp Fire
during the last La Niña

Typical Wildfire Season in Florida and the
Southeast
•

The peninsula experiences an
extended dry season from Oct.
through April.

•

Unlike the Western U.S., Florida’s
wildfire season peaks in the
spring/early summer.

•

Winter wildfires are usually cause
by human activities.

•

Late spring and early summer fires
are predominantly caused by
lightning and can occur in
remote/inaccessible locations.
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Wildfire Activity

Why is El Niño important?

Chill Hours

El Niño

La Niña
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Climate and Florida Citrus
Adapted from: John Attaway, “A History of Florida Citrus Freezes”

Impact Freezes:
February 7-9, 1835

Mature orange grove outside of St.
Augustine, FL in the early 1890’s.
Trees have obviously grown for
decades without major freeze damage.
- from Buel, 1893

December 29, 1894
February 8, 1895
February 13-14, 1899
December 12-13, 1934
January 27-19, 1940
December 12-13, 1962
January 18-20, 1977
January 12-14, 1981
December 24-25, 1983
January 20-22, 1985
December 24-25, 1989
January 19, 1997

Probability of 25 degrees or less
La Nina

Neutral

Current State of the Pacific and
Winter Outlook
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Winds Over the Pacific

Subsurface Temperatures (April)

Winds Over the Pacific
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Subsurface Temperatures
Late April

Current

7-day average Pacific Ocean SST
Anomalies

Nino Indices
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Winter Outlook (Dec. – Feb.)
Temperature

Precipitation

Other Signs of El Niño
•

Dry summer in the Southeast

•

Inactive
season

•

Very
active
E.
hurricane season

•

Active SW Monsoon

•

NOAA forecast 58%

•

Australia BOM 50%

•

Klaus Wolter 80-90%

Atlantic

hurricane
Pacific

Tallahassee recorded
the driest summer
ever at 8.66 inches

Recent Climate Extremes

11

Winter 2010 Temperature Rankings

Winter of 2010

Cold Protection for Strawberries
Dover, FL, Jan. 6, 2010

• Estimated 1 billion gal. of water
pumped each night
• Water table dropped 60 ft.
around the Dover, Plant City
area
• Over 200 sinkholes opened
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Wettest Summer Ever?
• Wettest July on record
for Florida, Georgia
and Alabama 4th
wettest
• Wettest May-July on
record for South
Carolina, Florida 2nd
wettest and Georgia
3rd
• Wettest Feb-July on
record for Georgia and
South Carolina
• Wettest June-August
for entire Southeast
Region

Other Climate Extremes in the U.S.
• Negative NAO winter 2010
• Texas drought of 2011
• Midwest/Great Plains drought of
2012
• Southeast rainy summer 2013
• *Colorado floods – Sept. 2013
Lake Folsom, CA

• “Polar vortex” winter 2014
• California drought 2014
• *Pensacola flood – April 2014

Arctic Amplification

NASA GISS

• Arctic and high latitudes have warmed
2 to 3 times more (faster) than global
average.
• Summer Arctic sea ice extent has
been declining at around 10% per
decade.
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“Slowing Down” of Atmospheric Circulation

• Slower jet stream leads to higher amplitude,
slower moving waves.
• More “blocking” events, droughts, floods, heat
waves, cold spells.
Francis And Vavrus (2012) – GRL
Hanna et al., (2013) - IJC
Barnes ((2013) - GRL

Implications of Arctic Amplification
• Can we expect to see more
frequent extreme climate events?
• Will these “blocking” events
change or interfere with other
known climate cycles?
• Will it present opportunities or
challenges to seasonal climate
prediction?

Tri-State Climate Working Group for Row
Crop Farmers
• Peer-to-peer learning
community
• Farmers, Extension
professionals, and
researchers
• Met 9 times since 2010
• Supported by NOAA and
USDA NIFA
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Kirk Brock
Farms nearly 2,000 acres
near Monticello, FL
Most of the acreage is on
leased parcels of less that
5 acres

The Problem…
The year-to-year variability in yields was
causing too much financial risk and
losses during down years.
Climate Considerations
• Climate variations causing drought
years and affecting yields
• Heavy rainfall events leading to
erosion, nutrient leaching, and water
losses to runoff

Climate Information
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The Solution…
High-residue cover crops and conservation tillage

Benefits
For the field itself…
•Reduced erosion and runoff, greater
infiltration to the soil
•Less evaporative losses
•Weed control
•Increased organic matter in the soil
•Cooler soil temperatures
Climate connections…
•Use of cover crops makes the whole
system more resilient to climate
variations (change)
•Seasonal forecasts (El Nino/La Nina)
used to manage cover crops

Visit Us!

climatecenter.fsu.edu

Newsletter

AgroClimate.org
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Water Supply Planning, Springs
Protection and Agriculture Funding

Hans Tanzler III
Executive Director
St. Johns River Water Management District
November 14, 2014

District Water Supply Plan
• 20-year planning horizon
• Evaluation of water resources and population
trends
‒ Sustainable withdrawal levels that do not cause
unacceptable harm to natural resources

• How to meet projected water demands
‒ Potential new sources
‒ Water supply project options

• Funding mechanisms
• Update plan to actual every 5 years

Water Supply Planning Options
(Plan is not self executing)

• Water conservation is least expensive, but…
• Alternative water supplies and approximate
cost
‒ Reclaimed/reuse water ($1.75 per 1,000 gallons)
‒ Brackish groundwater ($4.00 per 1,000 gallons)
‒ Surface water ($4.00 per 1,000 gallons)
‒ Seawater ($8.00 per 1,000 gallons)
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11/11/2014

Florida 1864

Headwaters of
St. Johns River

Florida 1864

Central Florida Water Initiative
Boundaries

2

11/11/2014

CFWI Project Options
(in SJRWMD)

Springs Protection
• Efforts to manage spring flows
‒ Spring flow that is driven by rainfall cannot be controlled.
‒ Variation in spring flow caused by ground water pumping can
be controlled and will be constrained by the MFLs to prevent
significant harm.
‒ The MFLs can limit new groundwater withdrawals; if so, a
prevention/recovery strategy to enhance flow will be required.

• Efforts to manage springs water quality and natural
systems
‒ TMDLs will require large reductions in nitrate loading.
‒ The load reductions will be costly; thus the need for mosteffective solutions.
‒ Sound, cost effective, management decisions will require
scientific understanding of the cause and effect factors
influencing the excess nutrient problems.
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Water bodies in SJRWMD with constraining MFLs

SJRWMD Springs Protection
Collaboration with the University of Florida

• Assembled a joint research team of international
caliber – unprecedented collaboration between the
District and UF seeking “applied science”
• Coordinating research disciplines include hydrology,
geohydrology, biogeochemistry, limnology, and
biology
• Seeks to provide first big picture understanding of a
major springshed, beginning with rain, storm water,
the ground water system, and out the spring run
• Goal – to have objective models to focus costly
management options to achieve maximum benefits

SJRWMD Springs Protection
Collaboration with the University of Florida

• Applied science questions being addressed:
– What locations in a major springshed tend to
contribute the highest nitrate loads to the springs?
(Find the hot spots)
– Will nitrate reduction be sufficient to restore the
balance between native submersed plants and
algae?
– What are influences of the balance between native
plants and algae and what is the relative
importance and controllability of each?
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Funding for Agriculture
• Tri-County Agricultural Area (TCAA) Water
Management Partnership
– Flagler, Putnam and St. Johns counties
– Up to 75% funding for engineering, design and project
costs to reduce demand and nutrients
– Up to 75% funding for practices/equipment costs

• New District agricultural funding program
– Up to 90% funding for systems and measures in TCAA
and other areas where water resources concerns have
been identified

• District contact:
– Suzanne Archer (sarcher@sjrwmd.com, 407-215-1450)

Thank you!
For additional information, visit:
floridaswater.com
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Linking Strategy to Financial Performance

Linking Strategy to
Financial Performance

`
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Session Overview
• Frameworks for Strategic Thinking
– Core Strategy Model
– Michael Porter’s Competitive Advantage and Five Forces
Models

– Treacy and Wiersema’s Value Discipline Model

• Creating and Executing Strategy
• Measuring execution success through financial
results – The Financial Scoreboard

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

The Importance of Strategic Thinking
With globalization and the increasing speed of business, farm
owners/operators are facing a faster flow of complex
information.
Good decisions require:
• focusing on the most relevant
information
• asking the right questions
• separating fact from opinion
All of these are key components
of strategic thinking.

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Thinking Strategically
Successful operators possess the ability to:
• Learn quickly
• Accurately process information
• Apply that information to decision‐making

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Applying Strategic Thinking

Recognizing
Facts vs.
Opinion

Evaluating
Information
Quality

Drawing
Conclusions

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Frameworks for
Strategic Thinking
© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

“If you don't know where you are
going, any road will get you
there.”
Lewis Carroll
(Author of Alice in Wonderland))

Crafting the Strategy
Where do you Start?
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

The Fundamentals

Where
are we
NOW?

Where
are we
GOING?

HOW do
we get
there?

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Formulating Business Strategy
“Strategy is the search for a
favorable competitive position,
which is profitable and sustainable
over the long run.”
……….Michael Porter, Harvard Business
School
Simply stated…

Strategy is about making choices;
it’s about deliberately choosing to
be different.

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Determinants of Business Performance
Long‐Term
Profitability
Industry
Attractiveness

Positioning
Choices

Forces impacting
Profitability within
an Industry.

Your organization’s
Profitability relative to
the Industry.

Your strategy
is the collection of choices you make

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Porter’s Five Forces Model
Assessing Industry Attractiveness
Threat of
NEW ENTRANTS

Bargaining Power
of SUPPLIERS

Rivalry
among
Existing
Competitors

Bargaining Power
of BUYERS

Threat of
SUBSTITUTES

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Porter’s Five Forces Model
Drivers of each Force
Supplier Power
Number of Suppliers
Size of Supplier
Uniqueness of Offering
Vendor Substitution
Buyer Switching Costs

Bargaining Power
of SUPPLIERS

Threat of Substitutes
Quality of Substitute
Buyer Desire to Substitute
Price/Performance of
Substitute

Threat of
NEW ENTRANTS

Competitive
RivalryRivalry
Number of Competitors
among
Quality Differences
Existing
Excess capacity–Exit Costs
Competitors
Customer Loyalty

Threat of
SUBSTITUTES

Threat of New Entrants
Unique Knowledge
Time and Cost of Entry
Cost Advantages
Technology
Barriers to Entry

Bargaining Power
of BUYERS
Buyer Power
Number of Buyers
Size of purchases
Price Sensitivity
Vendor Substitution
Buyer Switching Costs

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Farm Industry Exercise
Assessing Industry Attractiveness ‐ 2020

Competitive RIVALRY
Rivalry

A ________________
among
Existing
B ________________
Competitors
C ________________

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Farm
Industry Exercise
Threat of NEW ENTRANTS

AssessingAIndustry
Attractiveness ‐ 2020
____________________
B ____________________
C ____________________
Weak
Strong
SUPPLIERS

Weak
Strong
NEW ENTRANTS

Bargaining Power of
Bargaining Power of
Competitive RIVALRY
BUYERS
SUPPLIERS
Rivalry
A _________________
A ________________ A ________________
among
B _________________
Existing
B ________________ B ________________
Weak
Strong
Competitors
C _________________
C ________________ C ________________
COMPETITORS

Weak
Strong
SUBSTITUTES

Threat of SUBSTITUTES
A ____________________
B ____________________
C ____________________

Weak
Strong
BUYERS

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

McKinsey’s View – Five Trends for 2020
1. Changing Demand
• Food prices increasing as global demand increases
• Land productivity decreasing due to degradation, serious
water deficits, and changes in climate

2. Global government pressure for increasing food
supplies
3. New technologies ‐ labor intensive to capital intensive
• Advanced robotics
• Sensors and analytics
• Better data for better decision making and micro‐
segmenting fields

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

McKinsey’s View – Five Trends for 2020
4. Changes in the agriculture value chain
• Consumer access to information
• Consumers more in control than ever before (Organic and
Natural segments)
• Ability to quickly deploy marketing and public relations
capabilities

5. Big AG: Getting bigger
• Aging farmer population
• Consolidation
• New Ownership: individual strategic investors, institutional
investors

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Porter’s Competitive Advantage Model
Determining Positioning Choices

Strategic Target

Competitive Advantage
Execute:
Broad
Quality
Availability
Service
Relationships
Delivery
Reliability
Narrow
Consistency

Differentiation

Low Cost

Focus
Differentiation

Focus
Low Cost

Execute:
Having the lowest
cost… Provides
the ability to
charge lower
prices

Achieve competitive advantage either by being
uniquely different or by having the lowest cost.
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Treacy and Wiersema’s Model
The Discipline of Market Leaders
• Three‐year study of over 80 global companies in
more then three dozen markets
• Set out to find what makes the most successful
companies leaders in their markets
• What they discovered changed strategic thinking
forever…

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Achieving
Advantage
ValueCompetitive
Discipline Model
Best Customer Solution

Lowest
Cost

Best
Product
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Value Discipline Model
In Theory:
Excel at one and
be on par with
competition in the
other two.

Customer Intimacy

Operational
Excellence

In Practice:
Organizations
Prioritize – they
chose a primary
discipline and a
secondary
discipline.

Product
Leadership
© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Value Discipline Model
Customer Intimacy
“Customer intimate firms manage customers
for their lifetime profit stream and not for
margin on individual transactions.”

“Operationally excellent firms
provide customers with standard
products/services at extremely
low prices while exceeding
minimum quality expectations.”

“Product leadership firms strive
continually to obsolete current
market offerings with leading
edge, innovative products that give
increased value to customers.”

Operational
Excellence

Product
Leadership
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Pursuing Customer Intimacy
• Customize products at the customer’s
request
• Deliver comprehensive solutions
• Function as trusted partners, both within
the customer organization and with
external partners and users
• Deliver end‐to‐end (pre‐ and post‐sale)
customer service that enhances the value
of products
• Build strong customer relationships

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Pursuing Product Leadership
• Emphasis on unique features and benefits
• Create new products faster than
competitors
• Produce cutting‐edge products
• Convert customer information and
knowledge quickly into market‐leading
products and services
• Deliver premium value through innovation

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Pursuing Operational Excellence
• Become the lowest‐cost producer of
goods and services
• Relentlessly optimize process efficiency
• Utilize technology to enhance yields and
reaction times
• Focus on efficient asset utilization
• Exploit multiple distribution channels or
multiple target customers
• Drive economies of scale and scope

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Primary and Secondary Value Disciplines
CI-OE

Customer
Intimacy

CI-PL

PL-CI

OE-CI

Balanced
Strategy

Operational
Excellence

Product
Leadership

OE-PL

PL-OE

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Primary and Secondary Value Disciplines
Customer
Intimacy

2
1
2

Product
Leadership

Operational
Excellence

1

2
1

2
1
2

1

Your
Organization
© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Applying Value Disciplines to Farming
Exercise
Operational
Excellence

Customer
Intimacy

Product
Leadership

Short Term
Actions

Long Term
Actions

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Creating and Executing Strategy
Where are we now?

Current Situation

Where are we going?

Vision and Goals

How do we get there?

Business, Operations,
& Financial Strategies

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Strategic Planning Framework
Analyzing
the
Situation
Defining
Strategic
Direction
Formulating
Strategy
Aligning
and
Executing

Measurement
and Assessment

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Analyzing the Situation
Scanning the Environment

Evaluate
the
Marketplace

Assess
your
Position

Identify
Opportunities

Future Vision

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Defining Strategic Direction
Where do you want to be?

Strategic
Objectives

Vision of the
Future

Operational
Goals

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Formulating Strategy
Strategic Framework

Strategic Programs
• Marketing Communications
and Branding

• Customer Intimacy
• Product Leadership

• Innovation and Technology

• Operational Excellence

• Farm Operations, Capacity
Planning, and Supply Chain
• Talent Acquisition and
Development
• Financial Resource
Management

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Aligning and Executing
Aligning toward Growth
• Expanding Farm Land and Livestock Capacity
• Expanding to another location
• Diversification – New Lines of business
• Forward/Backward Integration – Extend processing

Executing against the Plan
• Tactical Plans and Strategy Implementation
• Modify plans to accommodate changing competitive and market
conditions
• Track Performance

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Measurement (What did we achieve?)
• Key Performance Indicators
• Financial Reports
• Operations Reports
• Customer Satisfaction
• Customer Share and Customer
Penetration

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Assessment (How well did we do?)
• Annual and Strategic Targets
• Prior Year Performance
• Management Expectations
• Market Expectations
• Competitive Benchmarks

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Creating and Executing Strategy
What might I do?
Strategic
Framework
Choice

Strategic
Programs

Alignment
towards
Growth

Creating the
Strategy

Executing
the Strategy

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Measuring Execution Success through
The Financial Scoreboard
• Profitability Measures – How well did we execute our
strategy? Gross Profit, ROS, ROA, and ROE

• Liquidity Measures – Can we pay our immediate bills on time
Current Ratio, Working Capital, and Working Capital to Gross Revenue

• Solvency Measures– Are we able to meet our long term
obligations as they come due? These measure RISK exposure.
Debt/Assets, Debt/Equity, Equity/Assets, and Assets/Equity

Repayment Capacity – Can we repay our Debt when due?
Capital Debt Repayment Capacity, Capital Debt Repayment Margin

• Efficiency Measures – How efficient are we running the farm?
Asset Turnover, Operating Expense Ratio, Interest Expense Ratio
Depreciation/Amortization Expense Ratio

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

The Financial Scoreboard ‐ Profitability
Profitability

Definition

Operating
Profit

Operating Income/Revenue

Return on
Sales
(ROS)

Net Income/Revenue

Return on
Assets
(ROA)
Return on
Equity
(ROE)

Strong

Stable

Weak

Your
Score

Net Income/ Assets

Net Income/Equity

Source: Based on University of Illinois – Farmdoc Data

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Managing Levers of Profitability
What levers can we push to enhance profitability?
ROS = Net Income/Revenue
ROA = Net Income/Assets
ROE = Net Income/Equity

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Managing Levers of Profitability
X

Asset
Turnover

Net Income
X
Revenue

Revenue
Assets

ROS

Net Income
Assets

X

Assets
Equity

=

Net Income
Equity

ROA

X

Financial
Leverage

=

ROE

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Strategic Implications
Net Income
Revenue
Assets
x
x
Revenue
Assets
Equity

Improve Margins

Increase Prices
Reduce Cost
Drive Sales Volume

Improve Asset
Turnover

Drive Sales Volume

Enhance Leverage

Finance with short‐term liabilities
Finance with long‐term liabilities
Reduce equity

Manage Asset Growth

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Summary ‐ Key Business Strategy Frameworks
Competitive Advantage

Five Forces Model

Value Discipline Model

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Your Action Plan… 5 things I will do next
• ____________________________
• ____________________________
• ____________________________
• ____________________________
• ____________________________

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Notes:

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Financial Metrics‐The
Scoreboard for Success

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Module Content
•

Analysis of Financial Statements
−Income Statement
−Balance Sheet
−Cash Flow Statement

•
•
•

Actions impacting Financial Performance
Driving Growth
Financial Benchmarks and Metrics for Success

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

Overview of Financial
Statements

© Copyright 2014 47
Executive Edge, Inc.
All Rights Reserved
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Financial Statements…
Capture business results in numeric
terms.
• Revenue generated, Expenses incurred
• Profit or loss

Show ability to meet financial obligations
• Short-term ability to pay suppliers,
employees, taxes, and short-term debt
• Long-term ability to repay debt and other
obligations

Provide insight into asset, capital
management and debt repayment

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Basic Financial Reports
Income Statement – A dynamic statement showing:
 How much revenue we generated
 How much expense we incurred to generate that revenue
 How much profit we made

Balance Sheet – A static statement that tells us:
 What we own
 How the business was financed

Cash Flow Statement – A dynamic statement showing:
 How cash position has changed over time
 What accounted for this change

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

The Income Statement
Revenue

-

Expense

=

Income

Quality of Earnings

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Linking Strategy to Financial Performance

The Income Statement
ABC Consolidated Farms, Inc.
For the period ended 12/31/2012 and 12/31

2012
Revenue
Cost of Sales
Gross Margin
Comp. and Benefits
SGA
Depreciation
Operating Expenses
Operating Income
Net Interest Expense
Pre‐tax Income
Income Tax
Net Income

$ 26,040,710
$ 17,507,793
$ 8,532,917
$ 1,670,099
$ 3,276,966
$ 1,024,559
$ 5,971,624
$ 2,561,293
$ 280,289
$ 2,281,004
$ 775,541
$ 1,505,463

Exercise: Are they doing well or poorly?
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Common Size Analysis
ABC Consolidated Farms, Inc.
For the period ended 12/31/2012 and 12/31/2013

2012
Revenue
Cost of Sales
Gross Margin
Comp. and Benefits
SGA
Depreciation
Operating Expenses
Operating Income
Net Interest Expense
Pre‐tax Income
Income Tax
Net Income

$ 26,040,710
$ 17,507,793
$ 8,532,917
$ 1,670,099
$ 3,276,966
$ 1,024,559
$ 5,971,624
$ 2,561,293
$ 280,289
$ 2,281,004
$ 775,541
$ 1,505,463

% Sales
100.0%
67.2%
32.8%
6.4%
12.6%
3.9%
22.9%
9.8%
1.1%
8.8%
3.0%
5.8%

Does this lens bring the data into sharper focus?
© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Comparing 2012 and 2013
ABC Consolidated Farms, Inc.
For the period ended 12/31/2012 and 12/31/2013

2012
Revenue
Cost of Sales
Gross Margin
Comp. and Benefits
SGA
Depreciation
Operating Expenses
Operating Income
Net Interest Expense
Pre‐tax Income
Income Tax
Net Income

$ 26,040,710
$ 17,507,793
$ 8,532,917
$ 1,670,099
$ 3,276,966
$ 1,024,559
$ 5,971,624
$ 2,561,293
$ 280,289
$ 2,281,004
$ 775,541
$ 1,505,463

% Sales
100.0%
67.2%
32.8%
6.4%
12.6%
3.9%
22.9%
9.8%
1.1%
8.8%
3.0%
5.8%

2013
$ 29,619,961
$ 19,765,849
$ 9,854,112
$ 2,005,335
$ 4,147,558
$ 1,106,440
$ 7,259,333
$ 2,594,779
$ 291,719
$ 2,303,060
$ 806,071
$ 1,496,989

% Sales % Chg.
100.0%
66.7%
33.3%
6.8%
14.0%
3.7%
24.5%
8.8%
1.0%
7.8%
2.7%
5.1%

13.7%
12.9%
15.5%
20.1%
26.6%
8.0%
21.6%
1.3%
4.1%
1.0%
3.9%
‐0.6%

Comparing 2013 to 2012 - Are they doing better or worse?
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Exercise – Why is Net Income down?
ABC Consolidated Farms, Inc.
For the period ended 12/31/2012 and 12/31/2013

2012
Revenue
Cost of Sales
Gross Margin
Comp. and Benefits
SGA
Depreciation
Operating Expenses
Operating Income
Net Interest Expense
Pre‐tax Income
Income Tax
Net Income

$ 26,040,710
$ 17,507,793
$ 8,532,917
$ 1,670,099
$ 3,276,966
$ 1,024,559
$ 5,971,624
$ 2,561,293
$ 280,289
$ 2,281,004
$ 775,541
$ 1,505,463

% Sales
100.0%
67.2%
32.8%
6.4%
12.6%
3.9%
22.9%
9.8%
1.1%
8.8%
3.0%
5.8%

2013
$ 29,619,961
$ 19,765,849
$ 9,854,112
$ 2,005,335
$ 4,147,558
$ 1,106,440
$ 7,259,333
$ 2,594,779
$ 291,719
$ 2,303,060
$ 806,071
$ 1,496,989

% Sales % Chg.
100.0%
66.7%
33.3%
6.8%
14.0%
3.7%
24.5%
8.8%
1.0%
7.8%
2.7%
5.1%

13.7%
12.9%
15.5%
20.1%
26.6%
8.0%
21.6%
1.3%
4.1%
1.0%
3.9%
‐0.6%

Using Common Size and % Change Analysis
© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Levers Impacting Profitability
Operating
Income
• Gross Margin
• Selling, General and Administrative (SGA)
• Depreciation (Investment in Fixed Assets)
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Notes:
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Linking Strategy to Financial Performance

The Balance Sheet
Efficiently Managing Assets and
Ensuring Financial Stability

© Copyright 2014 57
Executive Edge, Inc.
All Rights Reserved
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Understanding the Balance Sheet

Assets

Liabilities +
Owners’ Equity

What the
company owns

How the assets
were financed

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Assets: What the company owns
Cash
Marketable Securities
Accounts Receivable
Inventory
Prepaid Expenses
Fixed Assets
Investments
Intangibles

Current
Assets

Non‐
Current
Assets

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Liabilities and Owners Equity:
How the Assets were Financed

Current
Liabilities

Equity

Accounts Payable
Accrued Liabilities
Wages Payable
Taxes Payable
Interest Payable
Long Term Debt
Capital Stock
Retained Earnings

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Balance Sheet: Assets
ABC Consolidated Farms, Inc.
For the period ended 12/31/2012 and 12/31/2013

Assets
Cash
Receivables
Inventory
Other Currrent Assets
Total Current Assets
Gross Fixed Assets
Accum. Depreciation
Net Fixed Assets
Total Assets

2012
$
$
$
$
$
$
$
$
$

% Assets

1,643,478
2,758,729
2,043,200
844,274
7,289,681
23,370,291
6,481,202
16,889,089
24,178,770

6.8%
11.4%
8.5%
3.5%
30.1%
96.7%
26.8%
69.9%
100.0%

2013
$
$
$
$
$
$
$
$
$

1,501,807
3,137,912
2,310,492
1,069,067
8,019,278
26,050,291
7,587,642
18,462,649
26,481,927

% Assets % chg.
5.7%
11.8%
8.7%
4.0%
30.3%
98.4%
28.7%
69.7%
100.0%

‐8.6%
13.7%
13.1%
26.6%
10.0%
11.5%
17.1%
9.3%
9.5%

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Balance Sheet: Liabilities and Equity
ABC Consolidated Farms, Inc.
For the period ended 12/31/2012 and 12/31/2013

Liabilities
Accounts Payable
Loans/Notes Payable
Other Current Liabilities
Total Current Liabilities
Total Long Term Liabilities
Total Liabilities
Equity
Total Liabilities & Equity

2012
$
$
$
$
$
$
$
$

% Assets

972,546
1,216,448
1,266,777
3,455,771
6,799,070
10,254,841
13,923,929
24,178,770

4.0%
5.0%
5.2%
14.3%
28.1%
42.4%
57.6%
100.0%

2013
$
$
$
$
$
$
$
$

1,039,634
1,354,338
1,457,199
3,851,171
7,209,838
11,061,009
15,420,918
26,481,927

% Assets % chg.
3.9%
5.1%
5.5%
14.5%
27.2%
41.8%
58.2%
100.0%

6.9%
11.3%
15.0%
11.4%
6.0%
7.9%
10.8%
9.5%

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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What Changed?
Assets
•
•
•
•
•

Cash Down – Improved to 6.7 % of Assets
Accounts Receivables Up – Growing revenue
Inventory Up – Support revenue growth
Net Plant and Equip. Minor investment – 2.68 Million
Depreciation Up – Major equipment purchases previous year

Liabilities and Equity
•
•
•
•
•

Short Term Debt Up – Debt up slightly
Accounts Payable Stable ‐ Down slightly as a % of total assets
Accrued Liabilities Up – Accruals shifted from AP
Long Term Liabilities Up – Finance Capital Assets
Equity Up –Profitable in 2012

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

What is Net Worth?

$$

Assets

Liabilities +
Owners’
Equity

Cash
Market Securities
Accounts Receivable
Inventory
Prepaid Expenses

Accounts Payable
Accrued Liabilities
Wages Payable
Taxes Payable
Interest Payable
Owners

Long Term Debt
Fixed Assets
Investments
Intangibles

Capital Stock
Capital Stock
Retained Earnings
Retained Earnings

$$

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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What is Working Capital?
Liabilities +
Owners’
Equity

Assets
Current Assets
Cash
Market Securities
Accounts Receivable
Inventory
Prepaid Expenses

Current Liabilities
Accounts Payable
Accrued Liabilities
Wages Payable
Taxes Payable
Interest Payable

Current Assets –
Current Liabilities

Working Capital

Long Term Debt
Fixed Assets
Investments
Intangibles

Capital Stock
Retained Earnings

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Calculating Working Capital
ABC Consolidated Farms, Inc.
For the period ended 12/31/2012 and 12/31/2013

Assets

Current
Assets –
Current
Liabilities

2012

Cash
Receivables
Inventory
Other Currrent Assets
Total Current Assets
Gross Fixed Assets
Accum. Depreciation
Net Fixed Assets
Total Assets

$
$
$
$
$
$
$
$
$

Liabilities

1,643,478
2,758,729
2,043,200
844,274
7,289,681
23,370,291
6,481,202
16,889,089
24,178,770

2013
$
$
$
$
$
$
$
$
$

1,501,807
3,137,912
2,310,492
1,069,067
8,019,278
26,050,291
7,587,642
18,462,649
26,481,927

$
$
$
$
$
$
$
$

1,039,634
1,354,338
1,457,199
3,851,171
7,209,838
11,061,009
15,420,918
26,481,927

2012

Accounts Payable
$
Loans/Notes Payable
$
Other Current Liabilities
$
Total Current Liabilities
$
Total Long Term Liabilities
$
Total Liabilities
$
Equity
$
© Copyright 2014 Executive Edge, Inc. All Rights Reserved
Total
Liabilities & Equity
$

972,546
1,216,448
1,266,777
3,455,771
6,799,070
10,254,841
13,923,929
24,178,770

2013
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Working Capital Analysis
Calculate Working Capital for ABC Consolidated Farms in 2013
Year

Current Assets

Current Liabilities Working Capital

2012

7,289,681

3,455,771

3,833,910

2013

8,019,278

3,851,171

4,168,107

Change

729,597

395,400

334,197

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Managing Working Capital
WC Item

Strategy

Action

Metric

Accounts
Receivable

Reduce DSO
(Days Sales
Outstanding)

Drive to collect
receivables faster

DSO ‐
Receivable
Turnover

Inventory

Reduce
Inventory Levels
‐ DSI

Sell more or produce
less, move to just in
time inventory mgt.

DSI
Inventory
Turnover

Accounts
Payable

Increase DPO
(Days Sales
Outstanding)

Extend vendor payables DPO
Payables
Turnover

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Strong or Weak Balance Sheet?
Liquidity

Definition

2012

2013

Current Ratio

Current Assets/Current
Liabilities

2.11

2.08

Quick Ratio

Cash and
Receivables/Current
Liabilities

1.27

1.20

Solvency

Definition

2012

2013

Debt/Assets

Total Debt/Total Assets

33.2%

32.3%

Assets/Equity

Total Assets/Total Equity

1.74

1.72

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Strong or Weak Balance Sheet?
Strong

Weak

Current Ratio –Increase from 1.43
to 1.77

Inventory – Growing Rapidly – up
54.6%

Receivables – Growing at same
rate as Revenue

Accts. Payable – Down 13.1%
Short Term Debt – Up 44.6%

Working Capital – up $287
Financial Leverage – Down Slightly
(2.11 to 2.05)
Debt/Capital–Stable at 42%
LTD – No Change
Retained Earnings–Up 8.5%

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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The Cash Flow Statement

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Cash Flow Statement
Operating
Activities

Financing
Activities

Investing
Activities

+ Net Income
+ Depreciation
+ Amortization

+ Increases in Debt
‐ Debt retirement
+ Issue Stock
‐ Buy back Stock
‐ Pay Dividend

‐ Purchase Fixed Assets
+ Sale of Fixed Assets
‐ Purchase Investments
+ Sale of Investments

+/‐ Changes in Working
Capital

Operating
Activities

+/‐

Investing
Activities

=

Free Cash
Flow

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Cash Flow Statement ‐ Structure

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Cash Flow Statement ‐ Exercise
ABC Consolidated Farms, Inc.

ABC Consolidated Farms, Inc.

For the period ended 12/31/2012 and 12/31/2013

For the period ended 12/31/2012 and 12/31/2013

Revenue
Cost of Sales
Gross Margin
Comp. and Benefits
SGA
Depreciation
Operating Expenses
Operating Income
Net Interest Expense
Pre‐tax Income
Income Tax
Net Income

2012

2013

$ 26,040,710
$ 17,507,793
$ 8,532,917
$ 1,670,099
$ 3,276,966
$ 1,024,559
$ 5,971,624
$ 2,561,293
$ 280,289
$ 2,281,004
$ 775,541
$ 1,505,463

$ 29,619,961
$ 19,765,849
$ 9,854,112
$ 2,005,335
$ 4,147,558
$ 1,106,440
$ 7,259,333
$ 2,594,779
$ 291,719
$ 2,303,060
$ 806,071
$ 1,496,989

Assets
Cash
Receivables
Inventory
Other Currrent Assets
Total Current Assets
Gross Fixed Assets
Accum. Depreciation
Net Fixed Assets
Total Assets

2012
$
$
$
$
$
$
$
$
$

Liabilities
Accounts Payable
Loans/Notes Payable
Other Current Liabilities
Total Current Liabilities
Total Long Term Liabilities
Total Liabilities
Equity
Total Liabilities & Equity

Using the Income Statement and
Balance Sheet – Prepare a cash
flow statement.

1,643,478
2,758,729
2,043,200
844,274
7,289,681
23,370,291
6,481,202
16,889,089
24,178,770

2013
$
$
$
$
$
$
$
$
$

1,501,807
3,137,912
2,310,492
1,069,067
8,019,278
26,050,291
7,587,642
18,462,649
26,481,927

$
$
$
$
$
$
$
$

1,039,634
1,354,338
1,457,199
3,851,171
7,209,838
11,061,009
15,420,918
26,481,927

2012
$
$
$
$
$
$
$
$

972,546
1,216,448
1,266,777
3,455,771
6,799,070
10,254,841
13,923,929
24,178,770

2013

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Cash Flow Exercise ‐ Worksheet

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Summary ‐ Financial Statements
Income
Statement

Balance
Sheet

Cash Flow
Statement

Measures profits … Revenue less Costs

Measures net worth … what the company
owns and owes

Measures cash generated from operations and
capital markets and how it was used

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Measuring Execution Success through
The Financial Scoreboard
• Profitability Measures – How well did we execute our
strategy? Gross Profit, ROS, ROA, and ROE

• Liquidity Measures – Can we pay our immediate bills on time
Current Ratio, Working Capital, and Working Capital to Gross Revenue

• Solvency Measures– Are we able to meet our long term
obligations as they come due? These measure RISK exposure.
Debt/Assets, Debt/Equity, Equity/Assets, and Assets/Equity

Repayment Capacity – Can we repay our Debt when due?
Capital Debt Repayment Capacity, Capital Debt Repayment Margin

• Efficiency Measures – How efficient are we running the farm?
Asset Turnover, Operating Expense Ratio, Interest Expense Ratio
Depreciation/Amortization Expense Ratio

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

The Financial
Scoreboard
Summary
‐ Financial
Statements
Key Ratios
ABC Consolidated Farms, Inc.
ABC Consolidated Farms, Inc.

Profitabillity Measures
2012
2013
Net Income
$ 1,505,463 $ 1,496,989
5.8%
5.1%
Return on Sales
Return on Assets
6.2%
5.7%
Return on Equity
10.8%
9.7%
Gross Profit Margin
9.8%
8.8%
EBITDA/Revenue
13.8%
12.5%
Liquidity Measures
2.11
2.08
Current Ratio
Quick Ratio
1.27
1.20
NWC/Sales
0.15
0.14
Solvency Measures
33.2%
32.3%
Debt/Assets
Assets/Equity
1.74
1.72
Interest Coverage
9.14
8.89
Financial Efficiency
Operating Expense %
22.9%
24.5%
Depreciation Expense %
3.9%
3.7%
Interest Expense %
1.1%
1.0%
Net Income %
5.8%
5.1%
© Copyright 2014 Executive Edge, Inc. All Rights Reserved
Asset Turnover
Ratio
1.08
1.12
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Summary ‐ Financial
Key
RatiosStatements
Benchmarking
‐ Illinois
Farm Sample
Segmented by 2013 Annual Revenue

N= 2597
© Copyright 2014 Executive Edge, Inc. All Rights Reserved

The Financial Scoreboard ‐ Profitability
Profitability

Definition

High

Profit
Margin

NFIFO + interest less
unpaid operator and
family labor divided/
Revenue

Return on
Farm
Assets
(ROA)

NFIFO + interest less unpaid
operator and family labor
divided/Average Farm Assets

Return on
Farm
Equity
(ROE)

NFIFO less unpaid operator
and family labor divided/
Average Farm Equity

Stable

23.7% 16.1%

Low

Your
Score

7.3%

6.9%

4.5%

2.0%

8.6%

5.0%

1.6%

Source: Based on University of Illinois – Farmdoc Data

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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The Financial Scoreboard – Liquidity
Liquidity

Definition

High

Stable

Low

Current
Ratio

Current Assets/Current
Liabilities

3.88

2.14

1.44

Debt
Servicing
Ratio

Farm interest expense
plus principal payments/
value of farm production.

5.5%

9.5%

14.0%

Working
Capital/
Revenue

Working Capital/Revenue

.87

.55

.25

Your
Score

Source: Based on University of Illinois – Farmdoc Data

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

The Financial Scoreboard – Solvency
Solvency

Definition

High

Stable

Low

Debt/
Assets

Total Debt/Total Farm Assets

14.6

25.5

36.0

Debt/
Equity

Total Liabilities/Equity

16.8

33.7

55.8

Interest
Coverage

(NFIFO + Interest Payments)
/Interest

19.25

7.19

3.03

Your
Score

Source: Based on University of Illinois – Farmdoc Data

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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The Financial Scoreboard ‐ Efficiency
Efficiency

Definition

High

Stable

Low

Asset
Turnover

Farm Revenue/Average Farm
Assets

.4

.29

.21

Operating
Expense
Ratio

Operating Expenses less
Depreciation/Farm Revenue

Interest
Expense
Ratio

Farm Interest/Farm Revenue

1.1%

2.5%

4.2%

Dep.
Expense
Ratio

(Depreciation +
Amortization)/Farm Revenue

7.3%

9.5%

11.9%

NFI from
Ops.

Net farm income from
operations / Revenue

Your
Score

63.0% 70.6% 78.7%

25.0% 16.5%

7.9%

© Copyright 2014 Executive Edge, Inc. All Rights Reserved

Sources of Benchmark Data
http://www.farmdoc.illinois.edu/finance/benchmarks.asp

Financial performance measures vary across different types of
farms. We often categorize all agricultural producers without consideration of
type, size or other unique characteristic. Ratio standards, hurdles and credit
scoring models are often applied similarly to all types and sizes of producers.

© Copyright 2014 Executive Edge, Inc. All Rights Reserved
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Steve Bousquet
Tampa Bay Times
November 14, 2014

A November
To Forget

1

11/10/2014

Scott 2014: 48.2%
Scott 2010: 48.9%

2

11/10/2014

“Landslide Rick”

Scott: 58 Counties
Crist: 9 Counties

3

11/10/2014

“Two Floridas”

4

11/10/2014

5

11/10/2014

6
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ASSET PROTECTION PLANNING 101
By:
Lauren Y. Detzel, Esq.
Dean, Mead, Egerton, Bloodworth, Capouano & Bozarth, P.A.
I.

Importance of Asset Protection in Estate Planning
Asset protection should be discussed with every estate planning client. The degree of
interest in asset protection will vary from client to client, depending on factors such as the
past experience of the client, whether the client’s profession causes exposure to potential
liability and whether the client is generally risk adverse.
A.

B.

Ways in Which Liability Can Arise
1.

Contractual Obligations (e.g., credit cards, consumer loans, real estate
loans, and guaranties of business loans)

2.

Criminal Penalties

3.

Civil Penalties

4.

Domestic Relations Proceedings

5.

Tort Judgments (e.g., injury to a person on your residence or business
property, professional malpractice, auto accident)

6.

Vicarious liability (e.g., liability arising from injury caused by a person
driving your motor vehicle, liability for a person who signs a minor’s
application for a driver’s license)

7.

Improper oversight as an officer or director of a company

How to Protect Your Assets
1.

Take advantage of exemptions provided by law

2.

Protect assets through methods of ownership

3.

Use trusts

4.

Use entities

5.

Maintain adequate insurance (e.g., personal liability umbrellas)
1
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II.

Exempt Assets
Florida law exempts certain assets from the claims of creditors. The exemptions apply to
judgments entered by Florida courts, whether the claim arose due to a breach of contract
(e.g., failure to repay a debt or perform a service, etc.) or an injury to the claimant (e.g.,
automobile accident, medical malpractice, etc.). The exemptions also generally apply to
a Florida debtor in a Federal bankruptcy case. The State of Florida opted to have the
state law exemptions apply to cases in the United States Bankruptcy Court involving
Florida debtors, rather than the federal exemptions contained in the Bankruptcy Code.
A.

Homestead
1.

Owner of homestead entitled to unlimited exemption from the claims of
creditors under Article X, § 4(a) of the Florida Constitution.
a.

Homestead protection is available to non-citizens as well if intent
can be shown to permanently reside on the property. Possessing
only a temporary visa is not sufficient. Garcia v. Andonie, 101
So.3d 339 (Fla 2012).

2.

Homestead not exempt from liens or judgments for ad valorem taxes,
purchase money mortgages, labor, services or materials furnished to repair
or improve real property (construction liens) or other obligations
contracted for house, field or other labor performed on real property. Art.
X, § 4(a) of the Florida Constitution.

3.

Homestead is not exempt from federal tax liens. However, homestead
may only be seized as a last resort if a district court judge or magistrate
approves the levy in writing. In re McFadyen, 216 B.R. 1006 (Bankr.
M.D. Fla. 1998); See 26 U.S.C.S. §§ 6334(a)(13)(B) and (e).

4.

What is Homestead?
a.

Interest of a natural person in real property owned by a resident
which is used as a principal residence by such person or a member
of such person’s family.

b.

Includes “conventional residential appurtenances” such as a
garage, patio, pool and may even include a separate, but connected
residential structure, such as a duplex. See In re Ensenat, 20 Fla.
L. Weekly Fed. B452 (July 6, 2007) (holding that a second unit in
a multifamily duplex in which the debtor’s niece and her boyfriend
lived qualified as homestead); White v. Posick, 150 So. 2d 263
(Fla. 2d DCA 1963) (holding that a garage, overhead apartment,
patio and swimming pool were included as part of debtor’s
homestead).
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5.

Size limitation
a.

160 acres of land and improvements thereon if located outside a
municipality.

b.

One-half (1/2) acre of land upon which the residence sits if located
within a municipality.
i.

6.

Property which is annexed into a municipality subsequent
to acquisition does not lose its protection unless owner
consents. Art. X, § 4(a)(1), Fla. Const.

c.

If property is greater than size limitations, a court may subdivide
the property or order the sale of the property and apportion the
proceeds. Englander v. Mills, 95 F.3d 1028 (11th Cir. 1996). The
net proceeds are allocated between the owner-debtor and the
creditor on a pro rata basis. In re Quraeshi, 289 B.R. 240 (Bankr.
S.D. Fla. 2002).

d.

If property exceeds limitations, consider contributing excess to an
entity for additional protection.

Ownership requirement
a.

Ownership by a natural person clearly qualifies.

b.

Florida law holds that ownership by a revocable trust qualifies.
See e.g., Aronson v. Aronson, 81 So.3d 515 (Fla. 3d DCA 2012);
Engelke v. Estate of Engelke, 921 So. 2d 693 (Fla. 4th DCA 2006).
There are some older federal bankruptcy cases to the contrary.
Compare In re Bosonetto, 271 B.R. 403 (Bankr. M.D. Fla. 2001),
with Callava v. Feinberg, 864 So. 2d 429 (Fla. 3d DCA 2004).
More recent bankruptcy cases have permitted ownership in a
revocable trust. In re Alexander, 346 B.R. 546 (Bankr. M.D. Fla.
2006); In re Mary Edwards, 356 B.R. 807 (Bankr. M.D. Fla.
2006).

c.

Property subject to a lease greater than 98 years qualifies.

d.

Case law conflicts as to whether cooperative unit ownership
qualifies. Compare Phillips v. Hirshon, 958 So. 2d 425 (Fla. 3d
DCA 2007), with Walls v. Stilwell Corp., 810 So. 2d 566 (Fla. 5th
DCA 2002).

e.

Condominium on leased land qualifies. See Geraci v. Sunstar, 93
So.3d 384 (Fla. 2d DCA 2012).
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7.

Exempt even where the owner acquired the Homestead using non-exempt
funds with the specific intent of hindering, delaying, or defrauding
creditors in violation of the Florida Uniform Fraudulent Transfer Act.
Havoco of America, Ltd. v. Hill, 790 So. 2d 1018 (Fla. 2001); Willis v. Red
Reef, Inc., 921 So. 2d 681 (Fla. 4th DCA 2006).
a.

8.

However, courts have imposed an equitable lien on property to the
extent the proceeds invested in the homestead were acquired by
fraud. Zureikat v. Shaibani, 944 So. 2d 1019 (Fla. 5th DCA 2006).

Retaining protection for devise of homestead. Art. X, § 4, Fla. Const.;
F.S. § 732.401; F.S. § 732.4015. (note: property owned as tenants by the
entirety or as joint tenants with rights of survivorship is not subject to the
foregoing devise restrictions)
a.

Property owned as tenants by the entirety will pass to the surviving
spouse by operation of law regardless of any other devise by the
decedent or direction in the statutes. F.S. § 732.401(5).

b.

If decedent is survived by a spouse, but no children the homestead may be devised outright to spouse. If the
homestead is not validly devised to spouse, then it will pass to the
spouse by operation of law.

c.

If decedent is survived by a spouse and at least one minor child homestead may not be devised. Spouse will take a life estate with
a remainder to the lineal descendants, per stirpes, except:

d.

i.

Effective October 1, 2010, the spouse may instead elect,
within 6 months of decedent’s death, to take a one-half
interest as a tenant in common, with the remaining one-half
interest vesting in the decedent’s descendants, per stirpes.

ii.

The purpose of this election is to shift a portion of the
carrying costs of the homestead to the descendants. As a
life estate holder, the spouse is solely responsible for
ordinary expenses to manage and preserve the property,
such as mortgage interest, repairs, property taxes and
insurance. If the spouse elects to have a TIC interest, then
the spouse is generally responsible for half of these costs.
Moreover, as a life estate holder, the spouse could not force
a sale of the property, but as a tenant in common, the
spouse can.

If decedent is survived by a spouse and all lineal descendants are
adults – the homestead may be devised outright to spouse. If
property is not validly devised to spouse, then the spouse gets a life
estate, with a remainder to the lineal descendants, or the spouse
4

O1131329.3

may elect to take a one-half interest as a tenant in common, with
the remaining one-half interest vesting in the decedent’s
descendants, per stirpes (see 8.c.ii. immediately above).
e.

If decedent is only survived by a minor child (and no spouse) homestead may not be devised. The homestead will pass by
operation of law to the lineal descendants, per stirpes.
i.

A “homestead trust” can be set up prior to the decedent’s
death pursuant to Fla. Stat. 732.4017, which will permit the
homestead interest to pass in trust for the benefit of the
minor child rather than outright (which avoids the need to
establish a guardianship).

f.

If decedent is only survived by an adult child (and no spouse), or is
not survived by any child - the homestead is freely transferable.

g.

Homestead passes free of claims of decedent’s creditors if property
is devised to an “heir” or “heirs” of the decedent.
i.

Residuary devise of “all the rest, residue and remainder of
my property, both real and personal” is a sufficient devise
to maintain protection for homestead. McKean v.
Warburton, 919 So. 2d 341 (Fla. 2006); McEnderfer v.
Keefe, 921 So. 2d 597 (Fla. 2006).

ii.

The term “heirs” includes any of those family members
who are included in F.S. § 732.103 (intestacy statute). This
includes descendants, ancestors, siblings, nieces and
nephews, uncles & aunts. The decedent is not limited to
devising homestead only to those who would have actually
taken via intestacy. Therefore, if decedent is survived only
by an adult child and a grandchild, the homestead will be
exempt from the decedent’s creditors if the decedent
devises the homestead directly to the grandchild. Snyder v.
Davis, 699 So. 2d 999 (Fla. 1997).

iii.

Direction in will for personal representative to sell
homestead and distribute the proceeds among heirs will
cause the loss of protection and subject proceeds to
creditors of decedent’s estate. Cutler v. Cutler, 994 So.2d
341 (Fla. 3d DCA 2008).

iv.

CAUTION: A devise of homestead to heirs via a pour-over
will to a revocable trust may cause the loss of creditor
protection because it can be viewed as a devise to a trust
and not an heir. See In re Estate of Gladys Jacqueline
Lane, File No. 05-2009-CP-053957 (Brevard County
5

O1131329.3

Circuit Court May 4, 2012) relying on Elmowitz v. Estate of
Zimmerman, 647 So.2d 1064 (Fla. 3d DCA 1994).
However, see HCA Gulf Coast Hospital v. Estate of
Downing, 594 So.2d 774 (Fla. 1st DCA 1992), which held
that creditor protection inured to a testamentary trust for a
daughter to which the homestead was devised.
a.

9.

10.

Therefore, when in doubt, own the homestead
outside a revocable trust and specifically devise
the homestead in the Will to the heirs outright.

Exemption of proceeds from sale during life
a.

Proceeds remain exempt so long as the owner intends to reinvest
the proceeds in a replacement homestead within a reasonable time
after the sale. Rossano v. Britesmile, Inc. 919 So. 2d 551 (Fla. 3d
DCA 2005); Orange Brevard Plumbing & Heating Co. v. LaCroix,
137 So. 2d 201 (Fla. 1962).

b.

Only those proceeds which are intended to be reinvested in a new
homestead remain exempt. Once a new homestead is purchased,
creditors can reach the excess proceeds not used towards the
purchase. In re McDonald, 100 B.R. 598 (Bankr. S.D. Fla. 1989).

c.

Do not commingle proceeds from sale of homestead with other
assets and do not use proceeds for any other purpose. Create a
separate account. Act quickly.

Federal bankruptcy law
a.

Homestead protection may be reduced for Florida debtors in
federal bankruptcy court as opposed to state court.

b.

Exemption of an interest in Homestead acquired within 1,215 (3
years and 4 months) days prior to filing petition for bankruptcy is
limited to $125,000 adjusted for inflation (currently $155,675).
Note that the cap will apply even if the debtor owned the
homestead for more than 1,215 days under certain circumstances
(e.g., violation of federal or state securities laws, any criminal act,
intentional tort or willful or reckless misconduct that causes
serious injury or death to another in the preceding 5 years).
i.

If debtor owned a homestead for more than 1,215 days, and
then moved into a new homestead within the 1,215 day
period immediately prior to filing bankruptcy, the federal
cap will still apply, except that the proceeds applied to the
new homestead from the sale of the former homestead will
be exempt from the cap if the debtor’s previous and current
6
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residences are in the same state. 11 U.S.C. § 522(p); In re
Juan Castro 20 Fla. L. Weekly Fed. B148 (Bankr. S.D. Fla.
2006).
ii.

Bankruptcy courts have allowed spouses to stack
exemptions, thereby doubling the amount of the exemption.
In re Alfred Rasmussen and Billie Jo Rasmussen, 349 B.R.
747 (Bankr. M.D. Fla. 2006); In re William Limperis and
Janet Limperis, 370 B.R. 859 (Bankr. S.D. Fla. 2007).

iii.

Federal cap applies even in states which have opted out of
the Bankruptcy Code exemptions, such as Florida, if the
debtor is in federal bankruptcy court. The term “opt out”
refers to states which require debtors to rely solely on state
exemptions for protection in bankruptcy proceedings rather
than permitting debtors to seek protection under federal
exemptions. See In re Buonopane, 344 B.R. 675 (Bankr.
S.D. Fla. 2006).

c.

Post-acquisition appreciation in value of homestead within 1,215
day period is exempt. In re Rasmussen, 349 B.R. 747 (Bankr.
M.D. Fla. 2006); In re Blair, 334 B.R. 374 (Bankr. N.D. Tex.
2005).

d.

Regular mortgage payments applied to principal within the 1,215
day period probably are exempt because such payments are not
treated as “acquiring” an interest in the homestead for purposes of
triggering the federal cap. The federal cap is triggered by the
acquisition of title to the property (e.g., purchasing the property).
See In re Burns, 395 B.R. 756 (Bankr. M.D. Fla. 2008); In re
Sainlar, 344 B.R. 669 (Bankr. M.D. Fla. 2006). But see, In re
Rasmussen, 349 B.R. 747, fn. 5 (Bankr. M.D. Fla. 2006) (finding
that the term “interest” as used in 11 U.S.C. § 522(p) refers to
equity in the homestead acquired by the debtor within 1,215 days).

e.

Under In re Rasmussen, the use of other exempt assets to purchase
a Homestead or pay off mortgage will constitute an acquisition and
such amounts will lose their exemption for 1,215 days (to the
extent they exceed $155,675). However, other cases conflict.
Compare In re Goldberg, 229 B.R. 877 (Bankr. S.D. Fla. 1998)
and In re Mathews, 360 B.R. 732 (Bankr. M.D. Fla. 2007) with In
re Rasmussen, 349 B.R. 747 (Bankr. M.D. Fla. 2006).

f.

Federal homestead protection is denied to the extent that the value
of a homestead is attributable to any non-exempt property
transferred by the debtor in the 10 year period ending on the
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bankruptcy filing date with the intent to hinder, delay or defraud a
creditor. 11 U.S.C. § 522(o).
i.

g.

A debtor must generally reside in a State for 730 days before he or
she can seek State protections in a Federal bankruptcy proceeding.
This restricts the ability of a debtor to move to a more favorable
jurisdiction shortly prior to filing bankruptcy.
i.

B.

However, in a state court action, Florida law may still
permit the use of non-exempt assets to pay down a
mortgage even if made with the specific intent of hindering,
delaying or defrauding creditors, unless the funds paid to
the mortgagee were procured by fraud. See Havoco of
America, Ltd., v. Hill, 197 F.3d 1135 (11th Cir. 1999);
Chauncey v. Dzikowski, 454 F.3d 1292 (11th Cir. 2006).

If debtor has not been domiciled in a single state for the
730 day period ending on the bankruptcy filing date, the
debtor’s domicile will be considered as the place where the
debtor was located for 180 days immediately preceding the
730 day period.

Retirement Accounts
1.

Florida law
a.

Unlimited exemption for money or assets in a qualified plan,
403(a) and 403(b) plan, traditional and Roth IRA, 457(b) plan.
F.S. § 222.21(2)(a).

b.

If plan is determined to be noncompliant, then money or assets will
remain exempt if owner can show that the plan substantially
complies with Tax Code requirements, or the plan would have
been in substantial compliance if not for the negligent or wrongful
conduct of a person other than the owner claiming exemption.

c.

Express language of the statute provides that the exemption applies
to “owner, participant or beneficiary” of the designated plans or
accounts.

d.

Funds do not lose exemption if rolled over into another exempt
account (e.g., Roth conversion, rollover IRA). F.S. § 222.21(2)(c).

e.

Need to use a beneficiary designation. Assets will not remain
exempt if paid to estate, either because designated as such or
because no designation used. However, a designation to pay
proceeds to a testamentary trust or a decedent’s revocable trust will
retain protection from decedent’s creditors. F.S. § 733.808.
8
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f.

2.

Federal bankruptcy law
a.

3.

Funds in an inherited IRA are now clearly protected in Florida as a
result of legislation enacted in 2011. F.S. 222.21(2)(c). Prior to
this remedial legislation, at least one Florida case found inherited
IRAs not to be exempt, even though the language of F.S. §
222.21(2) already seemed to clearly exempt inherited IRAs. See
Robertson v. Deeb, 16 So.3d 936 (Fla. 2d DCA 2009).

Exemptions are the same as Florida law, with two significant
exceptions:
i.

Traditional and Roth IRAs are subject to an aggregate cap
of $1,000,000 adjusted for inflation (currently $1,245,475);
excluding amounts rolled over from an exempt retirement
account.

ii.

Inherited IRAs are not exempt.

b.

In Clark v. Rameker, 134 S. Ct. 2242 (2014), the Supreme Court
settled a conflict among the circuits regarding whether federal
exemption covers inherited IRAs. The Court held that funds held
in an IRA that were inherited by a Chapter 7 debtor were not
“retirement funds” as that term is used in the bankruptcy
exemption statute. As a result, funds in an inherited IRA are not
exempt under federal bankruptcy law.

c.

To avoid the situation in Clark v. Rameker, consider designating a
trust for a spouse or child who has current or potential exposure to
creditor’s claims as the beneficiary of a retirement account. As
long as the trust is drafted properly, distributions can be stretched
out over the life of the intended beneficiary and inherited IRA can
be protected from the beneficiary’s creditors. See Section II.B.5.

Improper management of the IRA will cause the loss of exemption
a.

In re Ernest Willis, 411 B.R. 783 (Bankr. S.D. Fla. 2009), aff’d
424 Fed. Appx. 880 (11th Cir. 2011) - Debtor engaged in
prohibited transactions with respect to his IRA 14 years prior to
filing bankruptcy. Specifically, in 1993, debtor borrowed money
from his IRA to purchase a mortgage owed by a company in which
he held a 50% interest, and repaid the loan 64 days later. Four
years later, debtor engaged in a “check swapping” scheme using
funds from his IRA which also constituted prohibited borrowing.
Debtor also created two additional IRAs by rolling over funds from
his initial IRA.

9
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4.

5.

i.

The court held that funds in the debtor’s initial IRA ceased
to be exempt as of the beginning of 1993 as a result of the
prohibited transactions. Additionally, any funds in the two
newer IRAs which were traceable back to the non-exempt
initial IRA were held to be non-exempt.

ii.

The court stated that a favorable determination as to the
form of the IRA by the IRS under Section 7805 which is in
effect at the time of filing the petition only creates a
rebuttable presumption that the funds contained therein are
exempt. The presumption may be rebutted by evidence that
the IRA was operated improperly.

Roth Conversion
a.

The owner of a traditional IRA must begin taking required
minimum distributions (“RMDs”) upon attaining age 70 and ½.
Once RMDs are distributed to the owner, they become subject to
the owner’s creditors. Because a Roth IRA owner is not required
to take RMDs, an owner of a traditional IRA who is approaching
age 70 and ½ and is concerned about creditors might consider
converting the traditional IRA to a Roth IRA.

b.

The conversion may be subject to attack by creditors under
Florida’s fraudulent conversion laws but such an attack would be
difficult because a fraudulent conversion claim requires not only a
conversion but also a showing that the creditor converted the Roth
IRA with the intent to hinder, delay, or defraud the creditor.

c.

Since Roth conversions are usually motivated by economic and tax
planning opportunities, it may be difficult for creditors to prove the
requisite actual intent necessary for a successful fraudulent
conversion claim.

d.

Owner can pay resulting income taxes of conversion from nonexempt assets thus removing additional assets from the reach of
creditors.

Trusts as Beneficiaries of Retirement Accounts
a.

Only certain trusts qualify as a “designated beneficiary”.
i.

If trust does not qualify as a designated beneficiary, then:
a.

If participant died before required beginning date
for distributions, then all benefits must be
distributed no later than December 31 of the year
that contains the fifth (5th) anniversary of the
10
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participant’s death. Treas. Reg. § 1.401(a)(9)-3, A2.
b.

ii.

b.

c.

If participant died after the required beginning date,
then benefits can only be extended over the
participant’s remaining life expectancy at the time
of the participant’s death (but plan can require faster
payout). Treas. Reg. § 1.401(a)(9)-2, A-5.

If the trust qualifies as a designated beneficiary, then the
benefits may be stretched out over the life expectancy of
the oldest trust beneficiary. Treas. Reg. 1.401(a)(9)-4, A-5.

Requirements for a trust to qualify as a designated beneficiary
(also known as a “see-through trust”):
i.

Trust must be valid under state law;

ii.

Trust is irrevocable or becomes irrevocable upon death of
participant;

iii.

Beneficiaries are identifiable from the trust instrument;

iv.

Certain documentation is provided to the plan administrator
by October 31 of the year following the participant’s death;
and

v.

All trust beneficiaries are individuals. Treas. Reg. §
1.401(a)(9)-4, A-5(b).

Types of trusts to receive retirement benefits
i.

“Conduit Trust”
a.

A trust under which the trustee is required by the
terms of the trust to distribute to the individual trust
beneficiary or beneficiaries any distribution the
trustee receives from the retirement plan.

b.

Trustee has no power to accumulate plan
distributions in the trust.

c.

Individual trust beneficiary is generally in the same
position as if he or she had been named directly,
except that beneficiary does not have power to
decide when and how to take the benefits.
Therefore, benefits are payable over life expectancy
of the trust beneficiary, except that if the spouse is
11
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the trust beneficiary, he or she can defer
distributions until age 70.5. Treas. Reg.
1.401(a)(9)-5, A-7(c)(3), Ex. 2.
d.

Look only to the conduit beneficiary for purposes of
determining whether the trust qualifies as a “seethrough” trust. Remainder beneficiaries are not
considered and, therefore, do not need to be
individuals.

e.

Uncertainty exists as to whether distribution of
retirement benefits can be made “for the benefit of”
the individual beneficiary or whether distributions
must be made directly “to” the beneficiary.

f.

ii.

i.

There is not any reliable IRS guidance on
this point.

ii.

This is significant for creditor protection
purposes because once benefits are paid to
the beneficiary, they can be reached by
creditors.

Taxable distributions from the retirement plan
which flow out to the beneficiary carry out DNI.
Therefore, distributions are taxed at individual tax
rates, not under the compressed trust income tax
brackets.

Accumulation Trust
a.

Trust has power to accumulate all or part of plan
distributions within the trust, which prevents
exposure of the assets to creditors of the
beneficiary.

b.

Current and remainder beneficiaries are generally
counted for purposes of determining whether the
trust qualifies as a “see-through trust”.
i.

Caution: In PLR 201021038, the IRS
refused to give retroactive effect for federal
tax purposes to a local state court order
which permitted reformation of a trust to
remove charities as permissible appointees
of a limited power or appointment. The
purpose of the reformation action was to
qualify the trust as a designated beneficiary.
12
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Because the reformation was not given
retroactive effect for tax purposes, the trust,
as it existed on the date of the decedent’s
death, had a potential beneficiary who was
not an individual and thus, the trust failed to
qualify as a designated beneficiary.
ii.

PLR 201021038 seems to represent a change
in the position of the IRS with respect to
reformations. See PLRs 200235038 and
200620026. Without the ability to reform a
trust post-death to qualify as a designated
beneficiary, practitioners must be extremely
careful to draft the trust correctly the first
time.

c.

Trustee can have discretion on when and how much
to pay to trust beneficiaries.

d.

Assets can be retained inside the trust for later
distribution to remainder beneficiaries.

e.

In accumulating distributions, consider that amounts
accumulated in the trust will be taxed under the
compressed income tax brackets for trusts.
i.

iii.

Note that distributions from a Roth IRA
would not be taxable to the trust. Thus, an
accumulation trust which receives
distributions from a Roth IRA does not have
the income tax disadvantage present when
an accumulation trust receives distributions
from a traditional IRA.

“Toggle” Trust
a.

Based on PLR 200537044 - beneficiary designation
named nine (9) sub-trusts structured as conduit
trusts. Trust Protector had the authority under the
trust to convert any conduit trust to an accumulation
trust, and an accumulation trust to a conduit trust.
Trust Protector also had the power to eliminate
contingent beneficiaries who were older than the
single beneficiary of the sub-trust, and to restrict the
beneficiary’s power to appoint trust assets to nonindividuals or individuals older than the single
beneficiary. Under the trust agreement, the effect of
13
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eliminating non-individual beneficiaries and older
beneficiaries was to make such interests void ab
initio.

iv.

Within 9 months of death and prior to
September 30 of the year following the
death (the “beneficiary determination date”),
the Trust Protector exercised the power to
convert a conduit trust into an accumulation
trust, limited to class of permissible
appointees and takers in default to
individuals younger than the beneficiary.

ii.

IRS ruled that distributions could be
stretched out over the life expectancy of the
beneficiary of the converted trust.

b.

It is uncertain whether this would work if such
powers were exercised after the disclaimer period
(if any time limit imposed by state law) and after
the beneficiary determination date. To be safe, the
protector should not be permitted to exercise the
power after either date. See PLR 201021038.

c.

Both trusts (before and after exercise of the
amendment power) must qualify as see-through
trusts.

Individual Retirement Annuity
a.

C.

i.

In states where the protection afforded to an
inherited IRA is possibly not as great as the
protection for an annuity, it may be possible to
enhance the protection of the IRA assets by
investing in an individual retirement annuity.

Education, Health and Other Savings Accounts
1.

Section 529 Accounts (e.g., Florida Prepaid College Tuition Plans) –
Money, assets and income are exempt from creditors of participant, owner
or contributor, or program beneficiary. Applies to funds inside account
and funds paid out of account. F.S. § 222.22(1).

2.

Health Savings Accounts (“HSAs”) and Archer Medical Savings Accounts
– Money, assets and income inside account or paid out of account are
exempt from creditors of participant, purchaser, owner or account
beneficiary. F.S. § 222.22(2).

14
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3.

D.

Coverdell Education Savings Account (“Educational IRA”) – Money,
assets and income inside Section 530 account or paid out of such account
are exempt from creditors of participant, purchaser, owner or account
beneficiary. F.S. § 222.22(3).

Life Insurance
1.

Cash surrender value of a policy is exempt from creditors of the insured.
F.S. § 222.14.
a.

Note that the cash surrender value of a policy on the life of another
is not protected from creditors of the owner of the policy. In re
Allen, 203 B.R. 786 (Bankr. M.D. Fla. 1996).

2.

Proceeds paid at death are generally exempt from creditors of the insured,
except where proceeds are payable to the insured’s estate. In that
situation, the proceeds become part of the insured’s estate and are
administered as part of the estate in the same manner as other non-exempt
assets of the insured’s estate. F.S. § 222.13(1).

3.

Statutory exemption exists for proceeds paid to decedent’s revocable trust
or a testamentary trust. F.S. § 733.808.
a.

CAUTION: In Morey v. Everbank, 93 So.3d 482 (Fla. 1st DCA
2012), the court held that life insurance proceeds payable to a
decedent’s revocable trust were available to creditors of the
decedent’s estate. The court focused on language in the revocable
trust which directed the trustee to pay such amounts certified by
the personal representative to be required to pay the settlor’s death
obligations, including estate administration expenses and
enforceable debts. Since F.S. § 733.808(1) states that the proceeds
paid to a trustee “shall be held and disposed of by the trustee in
accordance with the terms of the trust”, the court held that the
settlor waived the statutory exemption in F.S. § 222.13.

b.

As a result of Morey, F.S. 733.808(4) was amended in the 2014
Florida legislative session to clarify that insurance proceeds paid to
a revocable trust are not available to the decedent’s creditors unless
the trust agreement, declaration of trust, or will expressly refers to
F.S. 733.808(4) and directs that it not apply.

c.

Best practices for life insurance designations:
i.

Include explicit language in your revocable trusts that
insurance proceeds shall never be available to pay debts; or

ii.

Name the beneficiaries of the revocable trust directly as the
designated beneficiary.
15
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E.

Annuities
1.

Both the cash value of the annuity and the income stream from the annuity
are exempt from creditors of the annuitant/beneficiary. F.S. § 222.14.

2.

Annuity proceeds remain exempt even after they are paid to the debtor as
long as they can be traced. In re McCollam, 955 F.2d 678 (11th Cir.
1992); In re Benedict, 88 B.R. 390 (Bankr. M.D. Fla. 1988).

3.

Statutory exemption for death benefits paid to a decedent’s revocable trust
or a testamentary trust. F.S. § 733.808.

4.

Lottery proceeds in the form of an annuity which are paid directly by the
State (and not from the insurance company who pays the proceeds to the
State) are not exempt. In re Pizzi, 153 B.R. 357 (Bankr. S.D. Fla. 1993).
However, selling a lottery annuity for its present value may be protected.
See In re Jack, 297 B.R. 279 (Bankr. S.D. Fla. 2003).
a.

5.
F.

Note that private annuities in which the issuer is not licensed to
underwrite risk may not be exempt from creditors. See In re
Soloman, 95 F. 3d 1076 (11th Cir. 1996).

Need beneficiary designation!

Wage Exemption
1.

Does not apply if the debtor controls the business and has full discretion
over the debtor’s compensation. In re Zamora, 187 B.R. 783 (Bankr. S.D.
Fla. 1995).

2.

Disposable earnings of a head of family are generally exempt. F.S. §
222.11.

3.

a.

“Disposable earnings” = the earnings of a head of family that are
remaining after deduction of any amounts required by law to be
withheld.

b.

“Earnings” means wages, salary, commissions and bonuses.

c.

“Head of family” means the person providing more than one-half
of the support for a child or other dependent pursuant to a legal
duty arising out of the family relationship. F.S. § 222.11(1)(c);
Killian v. Lawson, 387 So. 2d 960 (Fla. 1980).

Disposable earnings for a week of a person other than a head of family are
exempt to the extent they exceed the lesser of (i) 25% of the person’s
disposable earnings for the week, or (ii) 30 times the Federal minimum
hourly wage. F.S. § 222.11(2)(c).
16

O1131329.3

4.

Professional practices should have employment agreements that give the
employer control over the amount and timing of compensation.

5.

Wage Account

6.

III.

a.

Exempt earnings are protected from attachment for 6 months after
they are deposited in a financial institution if they can be traced
and properly identified. Commingling exempt funds does not
automatically defeat the ability of a head of family to trace
earnings, but makes it substantially more difficult to show. F.S. §
222.11(3).

b.

Open a separate account and call it the “Wage Account” and do not
deposit funds from any other source in the account. The wages
account should be reduced to zero every 6 months.

Wages due at death
a.

Employer may pay wages or travel expenses due to an employee at
death directly to spouse, or if none, to children if they are over 18,
and if none, to parents. Same applies to unemployment
compensation. F.S. § 222.15.

b.

Wages, unemployment compensation or travel expenses (up to
$300) paid directly to another person as provided in (a) are not
assets of the estate subject to claims (note: still assets of estate for
federal estate tax purposes). F.S. § 222.16.

Protection through Ownership
A.

Tenancy by the Entirety
1.

Form of joint ownership with right of survivorship, limited to property
owned by husband and wife. The concept is that each tenant possesses a
right to 100% of the interest and the interest cannot be transferred or
severed except by the joint action of the husband and wife.
a.

2.

Note: TBE protection in Florida probably does not extend to samesex couples even if they are lawfully married in another state
because Florida expressly refuses to recognize such marriages for
state law purposes. Art. 1, § 27, Fla. Const.. No Florida cases
have addressed this issue yet.

Six unities must be present at the time the property is acquired to create a
tenancy by the entirety:
a.

Unity of possession (joint ownership and control);
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3.

b.

Unity of interest (interests are identical);

c.

Unity of title (interests originated from the same instrument, such
as a deed or assignment);

d.

Unity of time (interests acquired at same time);

e.

Survivorship (interest of deceased tenant automatically passes at
death to surviving tenant); and

f.

Unity of marriage (at the time the property is titled in joint names).

A joint tenancy with right of survivorship (JTWROS) requires all of the
same unities as tenancy by the entirety, except for the unity of marriage.
a.

4.

Other differences between tenancy by the entirety and a joint
tenancy with right of survivorship include:
i.

JTWROS is unilaterally severable by any joint tenant, and
thus, a creditor of one tenant can reach that tenant’s interest
during the tenant’s lifetime; and

ii.

JTWROS can have more than two (2) tenants.

Property owned as tenants by the entirety is exempt from creditors of one
spouse (includes bankruptcy proceedings as well - 11 U.S.C. §
522(b)(3)(B)).
a.

b.

Exceptions
i.

Joint creditor of husband and wife.

ii.

Federal tax liens (to the extent of the debtor’s interest in the
entireties property). U.S. v. Craft, 535 U.S. 274 (2002).

Protection is terminated by the death of a spouse or divorce.
i.

Property owned as tenants by the entireties or as JTWROS
is exempt from the creditors of the deceased tenant, even
though with respect to property owned as JTWROS the
creditors of the deceased tenant could have reached his or
her interest in the property during his or her lifetime,
because ownership in the property vests in the survivor at
the moment of death. Hurlbert v. Shackleton, 560 So. 2d
1276 (Fla. 1st DCA 1990); Perrott v. Frankie, 605 So. 2d
118 (Fla. 2d DCA 1992).
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5.

ii.

If the property owned as tenants by the entirety at the time
of death or divorce is the principal residence of the spouse
ascending to sole ownership, then such property may still
be protected after death or divorce if it qualifies under
homestead laws. However, the creditor protection afforded
under homestead laws may not be as substantial as the
protection afforded when such property was owned as
tenants by the entirety.

iii.

If the death of the non-debtor tenant can be anticipated,
consider pre-death planning to prevent creditors of debtor
tenant from reaching the assets after the death of nondebtor spouse. For example, the property could be
transferred to the non-debtor spouse, and then devised to a
trust for the benefit of the debtor spouse. Under the general
principle that a creditor cannot attack transfers of exempt
property by a debtor even if made with the intent to hinder,
delay or defraud such creditor, this type of planning may be
successful. However, there is no direct authority on point.

Property held in joint names of husband and wife (without further
description of manner of ownership) is generally presumed to be tenants
by the entirety as long as six (6) unities are present, but such presumption
is rebuttable. The burden is shifted to the creditor to prove by a
preponderance of evidence that the property was not held as tenants by the
entireties.
a.

b.

Real property. See First National Bank of Leesburg v. Hector
Supply Co., 254 So. 2d 777 (Fla. 1971); Losey v. Losey, 221 So.2d
417 (Fla. 1969);
i.

Remember that property must be acquired during marriage
to create a tenancy by the entirety. The subsequent
marriage of joint owners does not by itself cause the joint
tenancy to become a tenancy by the entirety. To remedy,
execute a new deed conveying the property into the name
of both spouses as tenants by the entirety. F.S. § 689.11

ii.

Best practice is to avoid relying on presumption and use
express words in the conveyance document, such as “to X
and Y, his wife” or “to X and Y, as husband and wife” or
“to X and Y, as tenants by the entireties”.

Personal property. No blanket presumption exists for all personal
property.
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c.

i.

The designation of “X or Y” is generally interpreted as
joint ownership, while the designation of “X and Y” is
generally interpreted as tenancy by the entirety (assuming
the six unities are present). If uncertainty or ambiguity
exists, presumption is tenancy by the entirety as long as six
(6) unities are present.

ii.

Be sure that ownership as tenancy by the entirety is clearly
designated and that ownership records do not state “joint
tenants with right of survivorship”. Additionally, be aware
of the fine print on applications which may contain an
express disclaimer of tenancy by the entirety ownership.

iii.

RPPTL is currently working on proposed legislation that
would permit TBE protection for personal property without
requiring the unities of time and title. This means one
could create TBE by transferring property from himself to
himself and his wife as TBE without using an intermediary
(i.e., a “straw man”). The proposed legislation would also
treat all property transferred to a husband and wife as TBE
unless a contrary intent is expressed in writing.

Bank Accounts. Beal Bank v. Almand and Associates, 780 So. 2d
45 (Fla. 2001) created a presumption in favor of a tenancy by the
entirety for accounts owned by a husband and wife which meet the
six unities.
i.

F.S. § 655.79(1) - provides that any deposit or account in
the name of husband and wife is considered TBE unless
otherwise specified in writing.

ii.

CAUTION: READ THE ACCOUNT PAPERWORK:
Wexler v. Rich, 80 So.3d 1097 (Fla. 4th DCA 2012) –
Court held account owners expressly disclaimed entireties
account status when the financial institution provided
owners with account agreements that included the option to
select a tenancy by the entireties, among other options, but
the joint tenants with rights of survivorship option was
selected by a bank employee (even though the bank
employee never explained the account ownership options).
The account owners had an opportunity to review the
account agreements before they signed them and they are
presumed to know the contents of the agreements they
signed.

iii.

Best practice is to be sure that signature card and account
application are clearly marked to reflect “tenancy by the
20
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entirety”. To protect funds held in a premarital account,
open a new account as tenants by the entirety after
marriage.

6.

d.

Stock certificates. Cacciatore v. Fisherman’s Wharf Realty Ltd.
Partnership, 821 So. 2d 1251 (Fla. 4th DCA 2002) extended Beal
Bank to ownership of stock certificates.

e.

Membership interests in LLC. There is no presumption that
membership interests in an LLC which are held by husband and
wife are owned as tenants by the entirety. If tenancy by the
entirety protection is desired, then ownership records (operating
agreement, certificates, tax returns, etc.) should specifically state
that the interest is owned “as tenants by the entirety”.

f.

Tax refunds. In re Freeman¸ 387 B.R. 871 (Bankr. M.D. Fla.
2008) extended Beal Bank to income tax refunds.

Avoid joint ownership and cross ownership of assets that may cause
liability. Florida law imposes liability on the owner and operator of
vehicles. Therefore, having both spouses on the title will cause joint
liability in the event of a crash by either spouse and expose all TBE assets.
Tenancy by the entirety will not create protection for a joint liability.
a.

Automobile
i.

7.

F.S. § 322.09 provides that a driver’s license application for
any person under the age of 18 must also be signed and
verified by a parent or guardian. Any negligence or willful
misconduct by the minor when driving an automobile is
imputed to the adult signor. Such adult is jointly and
severally liable for any damages resulting from such
minor’s negligence or willful misconduct.

b.

Watercraft

c.

Airplane

General rule is that situs of property determines governing law. The situs
of real property is the physical location of the property while the situs of
personal property (including intangible property) is the domicile of the
person.
a.

Non-residents who own real property in Florida may own and
receive protection for tenants by the entirety.

b.

Florida residents who own real property in a state which does not
have tenancy by the entirety may be able to achieve protection by
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contributing real property to an LLC and owning the LLC interests
as tenants by the entirety.
8.

B.

In bankruptcy context, property owned as tenants by the entirety is not
subject to the dollar limits and the 730 day residency requirement that are
applicable to Homestead property. See Section II.A.10; In re Schwarz,
362 B.R. 532 (Bankr. S.D. Fla. 2007); In re Zolnierowicz, 380 B.R. 84
(Bankr. M.D. Fla. 2007). See also 11 U.S.C. § 522(b)(3)(B).

Ownership by Spouse or Trust for Spouse (e.g., SLAT, QTIP)
1.

2.

Property will be subject to creditors of transferee spouse if transferred
outright, but will generally be free from creditors of transferor spouse.
a.

If spouse’s estate plan provides for property to revert back to
transferor, then property should be transferred back into a
discretionary trust with a spendthrift provision.

b.

In re Quaid, 2011 WL 5572605 (M.D. Fla. 2011) – Funds from
TBE bank account were transferred to wife’s revocable trust 4
months prior to her death. The court found that Wife was the sole
settlor of her revocable trust because she alone had right to revoke
or withdraw assets of the trust during her lifetime. Husband was
therefore not a settlor of the trust, so his beneficial interest in the
trust was protected from his bankruptcy creditors by the trust’s
spendthrift provision.

Property transferred to a spouse in a lifetime QTIP trust will protect the
transferred property from the creditors of both spouses.
a.

3.

C.

F.S. § 736.0505 was amended, effective July 1, 2010, to add
subsection (3), which provides that assets in a lifetime QTIP trust
are considered, upon the death of the beneficiary spouse, to have
been transferred by the beneficiary spouse and not by the donor
spouse. This creates the opportunity for a donor to have a selfsettled trust upon the death of the beneficiary spouse if the assets
are designated to be held in trust for the benefit of the donor
spouse.

Common to have spouse of a professional in a high risk profession
(doctors, developers, etc.) own the majority of assets which are not
exempt.

Trust for Children
1.

Irrevocable trusts which contain a spendthrift provision will generally
protect assets from the creditors of the beneficiary (See Sec. IV.A below)
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IV.

2.

The trust should contain language permitting the trustee to make
distributions “for the benefit of” the beneficiary so that the trust funds can
still be used for the support of the beneficiary. The trustee can pick and
choose which debts to pay directly on behalf of the beneficiary.

3.

Assets will generally be protected from marital claims in a divorce
proceeding.

4.

Custodial accounts established under the Florida Uniform Transfers to
Minors Act (UTMA) are exempt from the claims of the custodian’s
creditors, but not the creditors of the minor.

Use of Trusts
Trusts serve a multitude of client purposes, including asset protection. Generally,
“spendthrift” trusts and “discretionary” trusts provide asset protection features.
A.

Interests in Self-Settled Trusts (i.e., a trust created by someone for his or her own
benefit)
1.

2.

Revocable Trust
a.

Property in a revocable trust is subject to claims of the settlor’s
creditors during life to the same extent as if owned directly by the
settlor. F.S. §§ 736.0505(1)

b.

Property owned by a decedent’s revocable trust is liable for the
expenses of administration and obligations of the decedent’s estate
to the extent the estate is insufficient to otherwise pay such claims.
F.S. § 733.707(3).

Irrevocable Trust
a.

B.

Florida currently does not recognize self-settled asset protection
trusts; a creditor of the settlor of a trust can reach the maximum
amount that can be distributed to or for the settlor’s benefit. F.S. §
736.0505(1)(b); Menotte v. Brown, 303 F. 3d 1261 (11th Cir.
2002); In re Lichstrahl, 750 F. 2d 1488 (11th Cir. 1985); In re
Witlin, 640 F. 2d 661 (5th Cir. 1981).

Interests in Third-Party Trusts (i.e., a trust created by someone for the benefit of
another person)
1.

What is a Spendthrift Trust?
a.

"Trusts in which a beneficiary cannot assign the interest, or that
provide that creditors cannot reach it, are known as 'spendthrift
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trusts.'" Scott and Ascher on Trusts §15.2, Vol. 3 at 898 (5th ed.
2007).
b.

2.

3.

4.

"The term 'spendthrift trust' refers to a trust that restrains voluntary
and involuntary alienation of all or any of the beneficiaries'
interests." Restatement (Third) of Trusts § 58, Vol. 2 at 355
(2003).

What is a Discretionary Trust?
a.

A "discretionary" trust is a trust in which distributions to the
beneficiary are left wholly within the discretion of the trustee,
generally without regard to any ascertainable standard.
Restatement (Third) of Trusts § 58, Vol. 2 at 355 (2003).

b.

Example: “The Trustee may distribute income and principal to or
for the benefit of the beneficiary for any purpose in the Trustee’s
sole and absolute discretion.”

Combined Discretionary and Spendthrift Trusts.
a.

"A spendthrift trust is to be distinguished from a discretionary trust
but may or may not also contain discretionary interests…"
Restatement (Third) of Trusts § 58, Vol. 2 at 355 (2003).

b.

Typically, a trust created for asset protection purposes will include
a spendthrift provision and provide only for discretionary
distributions to beneficiaries in order to obtain the protections
afforded to spendthrift trusts and discretionary trusts

Third-party Trusts (Without a Spendthrift Provision)
a.

Without a spendthrift provision, the beneficiary must generally
rely on the discretionary nature of his or her interest to avoid losing
such interest to a creditor. Under F.S. § 736.0504(2)(a), a creditor
cannot compel a discretionary distribution regardless of whether or
not the trust contains a spendthrift provision.

b.

Creditor cannot reach the interest of a beneficiary that is the result
of the trustee’s authority to make discretionary distributions to or
for the benefit of the beneficiary regardless of whether the
discretion is expressed in the form of a standard of distribution,
such as health, education, maintenance or support. F.S. §
736.0504(2)(b).

c.

Creditor cannot compel a distribution or reach the interest of a
beneficiary who is also the trustee as long as the trustee’s
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discretion is limited by an ascertainable standard (e.g., health,
education, maintenance and support). F.S. § 736.0504(3).
d.

5.

Trusts should permit trustees to make distributions “to or for the
benefit of” the beneficiary in order to allow trustee to pay expenses
of beneficiary (rent, mortgage, etc.) directly. But see discussion in
Section 5.f immediately below.

Third-Party Trusts (With a Spendthrift Provision)
a.

Creditor cannot reach the interest of a beneficiary subject to a
spendthrift provision before the beneficiary receives the interest or
distribution. F.S. § 736.0502(3); See, e.g., In re Knowles, 123 B.R.
428 (Bankr. M.D. Fla. 1991); Zlatkiss v. All America Team
Concepts, LLC 38 Fla. L. Weekly 1194 (Fla. 5th DCA 2013)
(finding that spendthrift trust protection dates back to common-law
and does not violate constitutional right of access to courts).

b.

Beneficiary cannot transfer an interest in a trust subject to a
spendthrift provision.

c.

If the sole beneficiary who holds a vested interest is also the sole
trustee, there is likely a merger of the legal and equitable title in
the trust and the protection of a spendthrift provision will likely be
lost. In re Scott, 21 Fla. L. Weekly Fed. B13 (Bankr. S.D. Fla.
2007).

d.

EXCEPTION CREDITORS: Under F.S. 736.0503, a spendthrift
provision is unenforceable against:
i.

A beneficiary’s child, spouse or ex-spouse who has a
judgment or court order for support or maintenance. See
Bacardi v. White, 463 So. 2d 218 (Fla. 1985);

ii.

A judgment creditor who has provided services for the
protection of a beneficiary’s interest in the trust (i.e.,
attorney’s fees); and

iii.

A claim of the State or United States to the extent the law
otherwise provides (such as a tax lien). F.S. § 736.0503.

e.

These remedies are available to exception creditors only as a last
resort after a showing that traditional methods of enforcing the
claim are insufficient.

f.

Berlinger v. Casselberry, 133 So. 3d 961 (Fla. 2nd DCA 2013)
held that an exception creditor, the ex-spouse of a trust beneficiary,
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could attach distributions from a discretionary trust made to or for
the benefit of the beneficiary.
i.

Pursuant to a marital settlement agreement, Berlinger
agreed to pay Casselberry $16,000 a month in permanent
alimony. Thereafter, Berlinger and his current wife
enjoyed a substantial lifestyle sustained through payments
made to Berlinger by the Berlinger Discretionary Trusts. In
2011, Berlinger voluntarily stopped paying alimony. The
parties came to a settlement agreement and Berlinger
agreed to satisfy his alimony in arrears by liquidating an
IRA account. However, the liquidated IRA was
insufficient to satisfy the entirety of the delinquent
alimony. Because all of Berlinger’s expenses were paid
directly by the trusts, Casselberry sought to attach any
present and future distributions made to or for the benefit of
Berlinger from any trust.

ii.

Relying on Bacardi, the court held that neither F.S. §
736.0503 nor F.S. § 736.0504 protects a discretionary trust
from garnishment by a former spouse with a valid order of
support. As a result, Casselberry’s motion for a continuing
writ of garnishment against the trusts was granted.

iii.

The holding of Berlinger does not mean the exception
creditor can reach inside the trust to get undistributed assets
or otherwise force distributions. It means that if the trustee
and beneficiary do not want the creditor to get any trust
assets, distributions must to be suspended until the debt is
otherwise satisfied or settled.

iv.

Given that the express language of F.S. § 736.504(2)
prohibits exception creditors from attaching or otherwise
reaching the interest that a beneficiary might have as a
result of a trustee’s authority to make discretionary
distributions to or for the benefit of the beneficiary, the
Berlinger decision has ignited debate as to whether the
holding is in accordance with Florida law.

v.

As a result of Berlinger, RPPTL is considering proposed
legislation that would clarify that trust assets can still be
used to pay expenses for a beneficiary who has an
exception creditor without jeopardizing trust assets or
subjecting the trustee to personal liability. Such legislation
can already be found in other jurisdictions such as Nevada
and South Dakota.
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g.

6.

7.

Withdrawal Rights / General Power of Appointment (GPOA)
a.

Debtor’s unrestricted control over trust property, such as the right
to request the trustee to distribute some or all of the assets of the
trust to the debtor is reachable by creditors of the beneficiary even
if the trust contains a spendthrift provision. In re May, 83 B.R.
812 (Bankr. M.D. Fla. 1988).

b.

The lapse of a Crummey power to the extent it exceeds the greater
of (1) the amount in I.R.C. § 2041(b)(2) or 2514(e) (currently,
$5,000 or 5% of the trust corpus), or (2) the gift tax annual
exclusion in I.R.C. § 2503(b) (currently $13,000), results in the
Crummey holder being treated as the settlor of the trust as to the
lapsed portion, and thus, may be reachable by creditors. If the
donor was married at the time of the gift to the trust, then the
protected amount is twice the gift tax annual exclusion. F. S. §
736.0505(2).

Limited Power of Appointment
a.

8.

Case law in other jurisdictions may impose additional limitations
on spendthrift trusts. For example, in In re Castellano, 514 B.R.
555 (Bkrtcy. N.D. Ill. 2014), a trust named a debtor and three of
her siblings as the beneficiaries and provided that the trust
“terminated” upon the settlement of the grantors’ estate and was to
be distributed outright to the beneficiaries. A spendthrift clause
provided that the interest of the beneficiary would be immediately
terminated (as to the right to receive an outright distribution from
the trust) if there were creditors of the beneficiary that would affect
the beneficiary’s enjoyment of the assets and the devise then
becomes subject to administration by the “spendthrift trustee”
during that beneficiary’s lifetime. The court found that the
establishment of the spendthrift trust was a fraudulent transfer,
even though the beneficiary did not engage in a transfer of assets,
on the basis that she caused such a transfer to occur by notifying
the trustee of her pending insolvency.

Creditor of powerholder cannot reach assets subject to the limited
power.

Disclaiming Interests
a.

A disclaimer may not be made if the disclaimant is insolvent when
the disclaimer becomes irrevocable. F.S. § 739.402(2)(d).
i.

“Insolvent” means that the sum of a person’s debts is
greater than the value of all of the person’s assets and the
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person is generally not paying his or her debts as they
become due. F.S. § 739.102(8).

C.

b.

Assets considered include any property of the debtor other than
property to the extent covered by a valid lien, property generally
exempt under state law, and property held as tenants by the
entireties to the extent not reachable by the creditor of one spouse.
F.S. § 726.102(2).

c.

Post mortem planning is limited when dealing with a debtor who is
inheriting property outright. Therefore, planning needs to be done
by property owner prior to his or her death. Inherited assets would
not be reachable by creditors if they were devised in a spendthrift
trust for the benefit of the surviving debtor.

Domestic Asset Protection Trusts
1.

Sixteen states have now adopted legislation that allows for the creation of
a self-settled domestic asset protection trust (Alaska, Colorado, Delaware,
Hawaii, Mississippi, Missouri, Nevada, New Hampshire, Ohio, Oklahoma,
Rhode Island, South Dakota, Tennessee, Utah, Virginia and Wyoming).
a.

2.

The Asset Preservation Committee of the Real Property, Probate &
Trust Law (“RPPTL”) Section of the Florida Bar worked for
several years drafting proposed legislation to allow self-settled
asset protection trusts in Florida. The proposal was submitted to
the Executive Council of the RPPTL Section for approval in 2010,
but failed to receive the support of 2/3 of the Executive Council
required for approval. It does not appear DAPT legislation will be
coming to Florida any time soon.

Florida residents may create trusts in states which allow DAPTs, but there
is no case law or statutory authority which says this will work to prevent
creditors of settlor from reaching assets inside DAPT. Recent caselaw in
another jurisdiction held that creditors could reach assets in a DAPT
created outside the state of residency.
a.

In re Huber, 493 B.R. 798 (Bankr. W.D.WA. May 17, 2013) - In
2008, Huber established an Alaska asset protection trust (the
“Trust”) and transferred ownership of several assets located in
Washington, including his interest in several development projects,
shopping centers, residences, and various accounts receivable, and
one asset located in Alaska, a $10,000 CD. The beneficiaries of
the Trust were Mr. Huber, his children and step-children (all of
whom were Washington residents). The co-trustees of the Trust
included Mr. Huber’s son, Kevin Huber, and the Alaska USA
Trust Company. Mr. Huber filed for bankruptcy protection in
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2011 and the bankruptcy trustee sought to include assets
transferred to the Trust in Mr. Huber’s bankruptcy estate, thereby
making such assets distributable to Mr. Huber’s creditors. The
court considered the following three issues to determine whether
the assets of the Trust were part of Mr. Huber’s bankruptcy estate
and, therefore, available to his creditors:
i.

First, whether the Alaska DAPT should be invalidated by
application of Washington law. The bankruptcy court
applied federal choice of law rules and determined that
Alaska did not have a substantial relation to the Trust
because Mr. Huber resided in Washington, almost all of the
property placed into the Trust was transferred from
Washington, the creditors were located in Washington, and
the Trust beneficiaries were Washington residents.
Additionally, Washington State had a strong public policy
against self-settled asset protection trusts. Accordingly, the
court disregarded Mr. Huber’s choice of Alaska law and
applied Washington law in determining that the transfers to
the Trust were void as transfers made into a self-settled
trust.

ii.

Second, whether the transfers to the Trust could be avoided
by the bankruptcy trustee pursuant to 11 U.S.C. § 548(e)(1)
because they were made within 10 years before filing of the
bankruptcy petition and, among other conditions, Mr.
Huber made the transfers to the Trust “with actual intent to
hinder, delay, or defraud” current or future creditors. The
bankruptcy court considered several common “badges of
fraud,” and found that, at the time of the transfers to the
Trust, (1) there was threatened litigation against Mr. Huber,
(2) Mr. Huber transferred all or substantially all of his
property to the Trust, (3) Mr. Huber had substantial
indebtedness, (4) there was a special relationship between
Mr. Huber and the Trust, and (5) following the transfers,
Mr. Huber effectively retained the property transferred to
the Trust. Thus, sufficient badges of fraud existed to
conclude that Mr. Huber had an actual intent to hinder,
delay or defraud his creditors, and § 548(e)(1) applied to
make the assets transferred to the Trust available for
distribution to Mr. Huber’s creditors.

iii.

Third, whether the transfers to the Trust could be avoided
pursuant to 11 U.S.C. § 544(b)(1), which allows a
bankruptcy trustee to bring an action under state law to
avoid fraudulent transfers under the Uniform Fraudulent
Transfers Act if the debtor transfers assets with actual
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intent to hinder, delay or defraud a creditor. The
bankruptcy court considered several badges of fraud set
forth in Section 19.40.041(b), Revised Code of
Washington, and determined that the evidence was
overwhelming that Mr. Huber transferred assets to the
Trust with actual intent to hinder, delay or defraud
creditors. Accordingly, § 544(b)(1) applied to avoid the
transfers to the Trust under state law.
b.

See also Rush University Medical Center v. Sessions, 980 N.E.2d
45 (Ill. 2012) in Section IV.C.5 below, which, although it dealt
with an offshore asset protection trust, is indicative of what could
happen with a DAPT created by a resident of a non-DAPT
jurisdiction.

3.

In a bankruptcy context, a self-settled trust created within ten years of
filing the bankruptcy with actual intent to delay, defraud or hinder an
existing or future creditor can be set aside.

4.

Battley v. Mortensen, 2011WL 5025249 (Bankr. D. Alaska May 26, 2011)
a.

Alaska Bankruptcy court voided the transfer of property to an
Alaska asset protection trust because it found the trust was created
with the intent to hinder, delay or defraud future creditors.

b.

Mr. Mortensen, an Alaska resident, created the Mortensen
Seldovia Trust (an Alaska domestic asset protection trust) (the
“Trust”) on February 1, 2005 and deeded real property in Seldovia,
Alaska, worth approximately $60,000 to the Trust. Mr.
Mortensen’s mother also gave him $100,000 to transfer to the
Trust. At the time of the transfers, Mortensen was having financial
problems, but was apparently solvent. The stated purpose of the
Trust was to preserve the Seldovia property for family members
and protect assets from creditors. In 2009, Mr. Mortensen became
ill, incurred substantial credit card debt (over $250,000), and
ultimately filed for Chapter 7 bankruptcy.

c.

The bankruptcy court found that Mr. Mortensen created a valid
Alaska asset preservation trust because he was solvent at the time
of the Trust’s creation. Consequently, the determinative issue in
this case was whether Mr. Mortensen transferred the Seldovia
property to the Trust “with actual intent to hinder, delay, or
defraud” his creditors in violation of 11 U.S.C. § 548(e), which
contains a 10 year limitation period for setting aside a fraudulent
transfer to a self-settled trust. The bankruptcy court considered (i)
the Trust’s stated purpose of protecting assets from a beneficiary’s
potential future creditors, (ii) Mr. Mortensen’s low income relative
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to his expenses, and (iii) Mr. Mortensen’s speculative stock
investments with the Trust’s cash assets, in concluding that Mr.
Mortensen’s transfer of the Seldovia property and cash to the Trust
constituted persuasive evidence of an intent to hinder, delay or
defraud creditors. Consequently, the transfer of the Seldovia
property to the Trust was voided by the bankruptcy court.
d.

D.

This case is notable for DAPT planning because it shows the
impact that federal law can have on state law asset protection
planning. The Trust likely would have been protected under
Alaska state law, which has only a 4 year lookback period.
However, federal law applied the 10 year lookback period under §
548(e), which voids any transfer made to a self-settled trust with
the actual intent to hinder, delay or defraud present or future
creditors. Although this seemingly creates a 10 year statute of
limitations for a DAPT, it is important to point out that 548(e)
applies only if the bankruptcy court finds actual intent to hinder,
delay or defraud present or future creditors.

Offshore Asset Protection Trusts
1.

The laws of certain nations permit creation of a self-settled asset
protection trust with the settlor retaining limited control and benefits.

2.

Legal challenges to the trust must be brought in the foreign jurisdiction;
judgments from U.S. courts are not recognized.

3.

Creditors typically carry a heavier burden to show fraud.

4.

U.S. Courts have jailed debtors on contempt who refused to repatriate
assets from foreign trusts. See In re Lawrence, 279 F.3d 1294 (11th Cir.
2002); FTC v. Affordable Medic, LLC, 179 F.3d 1228 (9th Cir. 1999).
a.

SEC v. Solow, 682 F. Supp. 2d 1312 (S.D. Fla. 2010) - SEC
brought suit alleging that Solow engaged in a fraudulent trading
scheme which involved collateralized mortgage obligations. A
“judgment of disgorgement” was entered against Solow for $6
million. The judgment went unsatisfied and the SEC moved the
Court for an Order to Show Cause why Solow should not be held
in contempt.
i.

Solow transferred most of his assets to his wife prior to the
SEC bringing suit, some of which were prior to the facts
giving rise to the SEC case. After the claim, but prior to
the jury trial, wife placed $6.4 million in mortgage liens on
a condo and Florida beach property, and placed the
proceeds into an offshore trust in the Cook Islands Mr.
Solow’s consent was required to encumber the properties.
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5.

ii.

The court held Solow in contempt, finding that he engaged
in a “purposeful campaign of asset dissipation by
transferring his assets to his wife”. Although Solow argued
that he did not have the ability to comply with the
judgment, the court found that the inability to comply was
self created and thus, unavailable as a defense.

iii.

Case has been criticized for several reasons, but it does
teach us at least 1) do your planning prior to problems
arising, and 2) federal agencies beyond the IRS may be
“super-creditors” from which state law exemptions may not
protect.

CAUTION: Offshore asset protection trusts may not protect assets in a
US jurisdiction.
a.

Rush University Medical Center v. Sessions, 980 N.E.2d 45 (Ill.
2012)
i.

In 1994, Mr. Sessions created an irrevocable self-settled
spendthrift trust that was governed by the laws of the Cook
Islands (the “Trust”). Mr. Sessions transferred his 99%
limited partnership interest in Sessions Family Partners,
Ltd., a Colorado limited partnership, and real property in
Illinois to the Trust. Mr. Sessions was a lifetime
beneficiary and Trust Protector of the Trust. In 1995, Mr.
Sessions made a pledge of $1.5 million to Rush University
Medical Center (“Rush U”) for the construction of a Rush
U presidential residence, which was later constructed even
though no payments were made towards the $1.5 million
pledge. In 2005, Mr. Sessions was diagnosed with terminal
cancer. He blamed the doctors at Rush U for not
diagnosing his cancer early enough for treatment to be
effective. As a result, Mr. Sessions amended his estate
planning documents so that his pledge would not be
satisfied at his death, which occurred on April 25, 2005. At
the time of his death, Mr. Sessions had less than $100,000
in his estate (not nearly enough to fulfill his pledge to Rush
U), but the assets in the Trust were valued at approximately
$19 million, including over $2.7 million of real property in
Illinois. Consequently, Rush U sued the Trust alleging
breach of contract and that the Trust should be voided
based on the Illinois common-law that self-settled
spendthrift trusts are deemed to be fraudulent and per se
void, and their assets reachable by creditors of the
settlor/beneficiary.
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b.

ii.

The IL Supreme Court held that the adoption by IL of the
Uniform Fraudulent Transfers Act (“UFTA”) in 2006 did
not supplant the state common law rule that DAPTs are not
permitted. Although the opinion does not expressly state
what assets of the Trust can be recovered by Rush U,
presumably Rush U would be able to recover the real
property located in IL. However, the Cook Islands courts
are not bound by the decision of the IL Supreme Court, so
it is unlikely the assets located offshore could be reached.

iii.

It is important to point out that the IL court applied IL law
to determine the validity of the transfers. The court did not
apply Cook Islands law even though the trust was governed
by Cook Islands law. This is indicative of what may
happen if a resident in a non-DAPT jurisdiction creates a
DAPT in another jurisdiction. The state of residence may
apply the home state’s law regarding creditor protection
and disregard the law governing the trust, at least as to
assets located in the state of residence.

In re Icenhower, 755 F.3d 1130 (9th Cir. 2014)
i.

The debtors, Jerry and Donna Icenhower, filed for Chapter
7 bankruptcy relief due to a judgment being entered against
them. Prior to the judgment and bankruptcy filing, the
debtors owned an interest in a Mexican coastal villa. The
debtors’ interest was in an arrangement known as a
Fideicomiso Trust, where a Mexican national owned the
land, but the debtors had the right to its beneficial use. In
order to protect their interest in the villa, the debtors
transferred their interest to a shell company formed in
Nevada. About six months after the judgment, the debtors
caused the shell corporation to sell the interest in the villa
to another couple, the Diazes, who were U.S. residents.

ii.

On June 2, 2008, after consolidation of two adversary
cases, a U.S. Bankruptcy Court ordered the Diazes to
convey the villa to another Fideiscomiso Trust – one
naming Kismet (another creditor of the original debtors) as
sole beneficiary. The Diazes chose not to comply with the
Bankruptcy Court order, and on November 13, 2008, the
Diazes were held in contempt. The Bankruptcy Court
reissued an order for the Diazes to transfer their villa, to
which they once again did not comply. Eventually, the
transfer of the villa to Kismet was finally consummated and
Kismet became the legal beneficiary.
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iii.

V.

The Diazes appealed the Bankruptcy Court’s contempt
orders and sanctions to the U.S. District Court for San
Diego and then to the U.S. Court of Appeals for the Ninth
Circuit. Among other things, the Ninth Circuit held that the
Bankruptcy Court had jurisdiction to craft necessary orders
while supervising a bankruptcy case, including the power
to bring the property of debtors and transferees back into
the bankruptcy estate, and to satisfy creditors.
Additionally, the case illustrates that while an asset may be
offshore, if the debtor or transferee is within the power of
the Bankruptcy Court, the chances are that the Court will
be able to fashion some remedy to force the repatriation or
change in possession of the asset.

Entities that Provide Protection
A.

Goals

Goal is to protect personal assets from creditors of business (“inside liabilities”) and to
protect business assets from personal creditors of individual member/partner (“outside
liabilities”).
B.

Charging Order Concept
1.

Confers on the judgment creditor only the rights of an assignee of an
interest in the entity. It does not entitle the creditor to become a partner or
member of the entity. One primary reason for the charging order concept
is to protect other business owners from the personal creditors of an
individual owner.

2.

Judgment creditor cannot participate in the management of the entity.

3.

Judgment creditor is only entitled to receive the distributions that the
debtor partner would have received, but it does not confer any ability to
affect the timing or amount of those distributions.
a.

4.

Partnership agreements are often drafted to give the general partner
sole discretion to determine when to make distributions and how
much to distribute. Therefore, the cooperation of the general
partner is important for the debtor to negotiate a settlement with
the creditor.

Judgment creditor cannot foreclose on the charging order in Florida if the
charging order is obtained on a limited partnership interest (although
several other states allow) or multi-member LLC interest. However, a
court may order the foreclosure of the interest subject to the charging
order if the interest charged is in a general partnership. Also, it is possible
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under limited circumstances to foreclose on a single-member LLC interest.
Compare F.S. §§ 620.1703 and 608.433 with 620.8504.
5.

C.

An assignee who does not become a member is limited to receiving only
those distributions to which the assignor was entitled.
a.

Some planners believe that this will result in the assignee
becoming liable for income taxes resulting the flow-through
income and gain, yet the LLC may not be required to make any
distributions. However, this issue is not entirely clear. Other
planners believe the member will still be liable for the income tax.
Compare Rev. Rul. 77-137, 1977-1 C.B. 178, and GCM 36960.

b.

Since the assignee cannot participate in the management of the
company, the assignee may not have any prospect of receiving
distributions from the LLC. The debtor will be in a favorable
negotiating position to buy-out the assignee’s interest at a
discounted amount.

Type of Entities for Ownership of Assets
1.

Limited Liability Company (“LLC”)
a.

A member is generally liable for inside liabilities only to the extent
of his of her capital contribution to the LLC. Protection can be lost
when member(s) fails to respect the separate identity of LLC (e.g.,
commingling of funds with personal assets, paying personal
expenses with business assets, executing documents in the personal
name of member rather than in the name of the LLC, etc.)

b.

In 2010, the Florida Supreme Court issued Olmstead v. Federal
Trade Commission, No. SC08-1009 (June 24, 2010), which held
that a court may order a judgment debtor to surrender all right, title
and interest in a single-member LLC to satisfy a judgment. In
other words, a creditor was not limited to a charging order for a
single-member LLC, but instead, may reach the assets of the
single-member LLC in satisfying a judgment.
i.

In response to Olmstead, F.S. § 608.433 was amended in
2011 to provide that a charging order is the sole and
exclusive remedy to satisfy a judgment against a member’s
interest in all LLCs, subject to certain limited exceptions
that apply only to single-member LLCs.

ii.

Exception: If a creditor can show that distributions under a
charging order will not satisfy the judgment within a
reasonable time, then a court may order the sale of the
single-member LLC interest pursuant to a foreclosure sale.
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2.

iii.

This limited exception does not apply to multi-member
LLCs.

iv.

Florida’s new Revised LLC Act (Ch. 605), which applies to
all Florida LLCs as of January 1, 2015, retains charging
order protection “as is” for multi-member and singlemember LLCs. F.S. § 605.0503.

c.

A judgment creditor who acquires a charging order acquires the
right to a distribution that would otherwise be paid to the judgment
debtor. A charging order constitutes a lien upon the judgment
debtor’s transferable interest and does not confer any rights or
powers as a member of the LLC. F.S. § 605.0503.

d.

Is it safe to form LLCs in Florida?
i.

Multi-member LLCs – Yes. Charging order is sole
remedy, regardless of characteristics of LLC. Judicial
foreclosure of the charging order is not permitted.

ii.

Single-member LLCs – Other states still have stronger
protections for single-member LLCs. If a client wants to
create a single-member LLC primarily to protect LLC
assets from personal creditors, then either (i) make it a
Florida multi-member LLC or (ii) consider creating the
single-member LLC in a more-favorable jurisdiction, such
as Delaware or Nevada.

Limited Partnership (“LP”) and Limited Liability Limited Partnership
(“LLLP”)
a.

F.S. § 620.1703 expressly provides that the sole remedy of a
judgment creditor against a partner’s interest in a limited
partnership is a charging order. Additionally, foreclosure of the
charging order is expressly prohibited.

b.

Although using a LP requires a general partner who is obligated
for the debts of the partnership, limited liability entities such as an
LLC or corporation are often used as general partners to avoid
subjecting the individual owner of the general partner of the LP to
personal liability. In addition, a LLLP election can be made to
protect the general partner from personal liability. This limits the
liability of the general partner and effectively eliminates the risk of
personal liability to the person(s) in charge of the general
partnership interest for the inside liabilities of the partnership.
i.

Query what protection is afforded to a single member LLC
acting as the general partner of a limited partnership? Can
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a creditor of the sole member gain ownership of the general
partnership interest owned by the LLC through foreclosure
of a charging order, and then control the actions of the LP?
a.

3.

4.

A well-drafted partnership agreement will address
the consequences of an involuntary transfer of a
general or limited partnership interest, including the
involuntary transfer of a controlling membership
interest in the LLC acting as the general partner.
Often, a partnership agreement will provide for a
buy-out of the interest involuntarily transferred, or
that a general partnership interest is converted into a
limited partnership interest.

C or S Corporation
a.

Personal assets of a shareholder are generally protected from inside
liabilities of the business.

b.

However, creditors of individual shareholders can reach the shares
of a debtor. In the case of a sole or majority shareholder, a creditor
who acquires enough shares to control the corporation would be
able to reach the corporation’s assets through a liquidation or force
distributions.

c.

If an existing company currently operates as a corporation,
consider converting or merging into a different entity which offers
greater protection for outside liabilities. For example, corporations
(even S corporations) can be converted to LLCs tax-free without
changing the tax status of the entity. An LLC can still be taxed as
an S corporation.

Exposure of Officers and Directors for company insolvency
a.

In re Trafford Distributing Center, Inc., 431 B.R. 263, 288 (Bankr.
S.D. Fla. 2010).
i.

Caution: Officers and directors owe duties of loyalty and
care to the corporation, but when the corporation becomes
insolvent or is in the “vicinity of insolvency”, fiduciary
duties are extended to creditors of the corporation. Officers
and directors who mismanage company assets or otherwise
breach their fiduciary duty to the creditor can be held
personally liable for damages incurred by a creditor.

ii.

In Trafford, the sole director made several payments to
insiders, including tripling rent payments to her husband’s
LLC, while in the “vicinity of insolvency” which resulted
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in the company having insufficient assets to satisfy a
creditor’s judgment. The court found her actions arose to
gross negligence and “more fairly characterized as willful
fraud” and held that she breached her fiduciary duties to the
company and the creditors. Therefore, the director was
liable for the damages incurred by the creditor
VI.

Effect of Fraudulent Transfers and Conversions
A.

Florida Uniform Fraudulent Transfer Act. F.S. Ch 726 (“FUFTA”)
1.

Transfers to third parties or obligations incurred by a debtor are
considered fraudulent whether they are made before or after a claim arises
if the transfer was made or the obligation was incurred:
a.

With actual intent to hinder, delay or defraud a creditor; or

b.

Without receiving reasonably equivalent value in exchange, and
the debtor:
i.

Was engaged or about to engage in a business or
transaction for which the remaining assets of the debtor
were unreasonably small in relation to the business or
transaction; or

ii.

Intended to incur, or believed or reasonably should have
believed that he or she would incur debts beyond his or her
ability to pay as they became due. F.S. § 726.105.

2.

Reasonably equivalent value is a facts and circumstances test. The court
will consider factors such as good faith of parties, disparity between fair
value of property received and the property transferred, and whether the
transactions were at arm’s length. In re Dealers Agency Service, Inc., 380
B.R. 608 (Bankr. M.D. Fla. 2007).

3.

Fraudulent intent is determined by facts and circumstances test, but
considerations of the court include whether:

4.

a.

Transfer or obligation was to an insider;

b.

Debtor retained control of the transferred property;

c.

Transfer was concealed; and

d.

Transfer was made after debtor was threatened with suit.

Despite the broad literal language in F.S. § 726.105(1) concerning its
application to both present and future creditors, courts in Florida have
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drawn a distinction in the case of future creditors, depending on whether
they are reasonably foreseeable.

5.

a.

A creditor whose claim arises after a conveyance by a debtor must
establish actual intent on the part of the debtor to defraud the
creditor. Hurlbert v. Shackleton, 560 So. 2d 1276 (Fla. 1st DCA
1990).

b.

In order to be fraudulent, a transfer must interfere with the existing
rights of other persons – there must be a creditor to defraud. Bay
View Estates Corporation v. Southerland, 154 So. 894 (Fla. 1934).

c.

A debtor who makes a transfer must have actual fraudulent intent
toward a specific creditor in order to establish that a transfer is
fraudulent. In re Piper Aircraft Corp., 168 B.R. 434 (S.D. Fla.
1994), aff’d 58 F.3d 1573.

Certain transfers are considered fraudulent as to present creditors,
regardless of intent. A transfer made by a debtor is fraudulent as to a
creditor whose claim arose before the transfer if the debtor made the
transfer without receiving reasonably equivalent value in exchange and the
debtor was insolvent at the time of the transfer or became insolvent as a
result of the transfer. F.S. § 726.106.
a.

A debtor is insolvent if the sum of the debtor’s debts is greater than
the fair value of all the debtor’s assets. F.S. § 726.103(1).

b.

A debtor is presumed to be insolvent if the debtor is generally not
paying his or her debts as they become due. F.S. § 726.103(2).

6.

Remedies for fraudulent transfers include setting aside the transfer to the
extent necessary to satisfy claim, attachment of assets transferred,
injunction against further transfer by debtor or transferee of asset
transferred or of other property, and appointment of a receiver. F.S. §
726.108.

7.

A transfer is not voidable to the extent the transferee purchased the asset
in good faith and for reasonably equivalent value. F.S. § 726.109.

8.

Claim must generally be brought within 4 years after transfer was made or
the obligation was incurred, except that if the transfer was made or
obligation was incurred with actual intent to hinder, delay or defraud a
present or future creditor, the claim may be brought within 1 year after the
creditor discovers or could have reasonably discovered the transfer was
made or the obligation was incurred. F.S. § 726.110.

39
O1131329.3

B.

C.

U.S. v. Evseroff, No. 00-CV-06029 (E.D.N.Y, April 30, 2012)
1.

Although this is a New York case, it has become an important case
nationwide in asset protection law.

2.

In this case, Jacob Evseroff owed taxes to the federal government, which
the government sought to collect from assets held by a trust created by
Evseroff in 1992 for his two sons. Evseroff was aware of his tax liabilities
since December of 1990.

3.

The trust held cash and Evseroff’s primary residence, which he continued
to use as if he owned it.

4.

The court found that the transfers to the trust were fraudulent transfers
after examining the “badges of fraud.” Evseroff’s solvency at the time of
the transfers did not absolve him of liability because the transfers had the
effect of making collection efforts much more difficult.

5.

The court then found that the trust was Evseroff’s nominee and that the
government could collect from the trust with regard to the residence since
no consideration was paid to Evseroff for the property, the transfer was in
anticipation of Evseroff’s liabilities, Evseroff remaining in possession and
control of the property, and the close relationship between Evseroff and
the trustees.

6.

In addition, the trust was found to be Evseroff’s alter ego, allowing the
government to collect from all assets of the trust. This finding was
supported by the failure to observe trust formalities, Evseroff’ being the
trust’s decision maker, and Evseroff’s continued control over the trust
property.

Fraudulent Conversion of Non-Exempt Assets Into Exempt Assets (see, I-VI
above).
1.

Any conversion by a debtor of assets that results in the proceeds of a nonexempt asset becoming exempt from creditors, whether before or after a
creditor’s claim arises, if the debtor made the conversion with the intent to
hinder, delay or defraud the creditor. F.S. § 222.30.

2.

“Conversion” broadly defined to cover any changing or disposing of an
asset such that the product or proceeds of the asset become exempt from
creditors, but remain the property of the decedent.

3.

Remedies include setting aside conversion to the extent necessary to
satisfy the creditor’s claim, attachment of converted asset, injunction
against conversion of other assets by debtor, or levy of execution on
converted asset or its proceeds.
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4.
VII.

Claim must be brought within 4 years of conversion.

Ethical Issues
A.

B.

C.

The Florida Rules of Professional Conduct for Attorneys
1.

Rule 4-1.2(d) - [a] lawyer shall not counsel a client to engage, or assist a
client, in conduct that the lawyer knows or reasonably should know is
criminal or fraudulent.

2.

Rule 4-4.4(a) - a lawyer shall not use means that have no substantial
purpose other than to embarrass, delay, or burden a third person or
knowingly use methods of obtaining evidence that violate the legal rights
of such a person.

3.

Rule 4-8.4(c) - lawyer may not engage in conduct involving dishonesty,
fraud, deceit, or misrepresentation.

Fraud is a type of civil cause of action requiring intent (an intentional tort), with
the following elements:
1.

A false statement concerning a specific material fact;

2.

The maker's knowledge that the representation is false;

3.

An intention that the representation induces another's reliance; and

4.

Consequent injury by the other party acting in reliance on the
representation. Lopez-Infante v. Union Central Life Insurance Co., 809
So. 2d 13, 15 (Fla. 3d DCA 2002).

Fraudulent Conversion and Fraudulent Transfers
1.

Neither section 222.30 (fraudulent conversion) nor chapter 726 (fraudulent
transfers), Florida Statutes, creates a cause of action for fraud against a
party who allegedly assists a debtor in a fraudulent conversion or transfer
of property, unless the person comes into possession of the property.
BankFirst v. UBS Paine Webber, Inc., 842 So. 2d 155 (Fla. 5th DCA
2003).

2.

A fraudulent transfer action is simply another creditor's remedy to collect
on a valid claim, and as such is not a separate action against a debtor (in
personam) for failure to pay. It is an action against the property itself (in
rem) and transferees of the property. Yusem v. South Florida Water
Management District, 770 So. 2d 746 (Fla. 4th DCA 2000).

3.

A fraudulent conveyance is not a tortious act, and does not give the court
jurisdiction over an individual (in personam) over which it otherwise
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lacked jurisdiction, because it is an action against the property (in rem).
Beta Real Corp. v. Graham, 839 So. 2d 890 (Fla. 3d DCA 2003).

D.

4.

The Florida Supreme Court has held that an action under the FUFTA is a
creditor's equitable remedy, and it gives creditors no cause of action in tort
against non-transferees for aiding and abetting or civil conspiracy.
Freeman v. First Union National Bank, 865 So. 2d 1272, (Fla. 2004).

5.

If the attorney is not assisting a client in committing common-law fraud,
as opposed to assisting with a transaction that may later be determined to
be a fraudulent transfer, asset protection appears not to constitute unethical
conduct.
a.

The determination of what is ethical will turn on whether the
transaction involved present or future creditors.

b.

With a fraudulent transfer as to a present creditor, the intentional
elements of fraud could be established, because the debtor is
specifically attempting to prevent a known creditor from collecting
on a valid claim.

c.

There can be no such intent when a future, unforeseeable creditor
is involved.

d.

Attorney was subject to sanctions for advising a client (the
attorney’s son) to transfer assets to the attorney after the entry of a
judgment against the client, and then making a false statement
about his knowledge of the existing judgment. The Florida Bar v.
Rood, 622 So. 2d 974 (Fla. 1993).

e.

Attorney was subject to sanctions for participating in the transfer
of assets from an entity, for which he had initiated bankruptcy
proceedings, to a new entity in an attempt to protect the assets.
The Florida Bar v. Klein, 774 So. 2d 685 (Fla. 2000).

Types of Clients
1.

Client against whom a judgment has been entered
a.

Do not provide advice concerning transfers that would be
fraudulent in respect to existing creditors.

b.

Revise estate plans of parents, spouse, siblings, etc. to leave assets
passing to debtor in trust rather than outright.

c.

Convey exempt property that is owned with spouse as tenants by
the entirety to spouse or inter vivos QTIP Trust for spouse to avoid
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possibility spouse might predecease debtor resulting in loss of the
exemption.
2.

3.

Client with foreseeable future creditor
a.

Limit transfers so that they do not leave client insolvent after
taking into account the potential debt.

b.

Provide that existing claims will be satisfied by the transferee to
the extent the client is unable to do so.

Client with no foreseeable future creditors
a.

E.

The best time to do asset protection planning.

Due Diligence
1.

2.

Know your client
a.

Source of client’s wealth.

b.

Client’s business or employment.

c.

Client’s reasons for seeking asset protection advice and assistance.

d.

Who referred client.

e.

Whether client has current creditors or foreseeable future creditors.

Have the client sign a solvency statement (see Goldberg v. Rosen, 493
Fed. Appx. 11 (11th Cir. Fla. 2012) (holding that the record supported a
finding of solvency where a bankruptcy trustee sought to recover against
the attorneys who drafted asset protection documents of a debtor when the
debtor executed an Affidavit of Solvency prior to drafting)) which
includes statements of the following:
a.

No pending or threatened claims, except those specifically
identified;

b.

Not presently under any investigation by any governmental
agency;

c.

Not involved in any governmental administrative proceedings;

d.

No situation has occurred which is reasonably anticipated to
develop into a legal problem in the future;

e.

Not in default of a child support obligation;
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f.

Following any intended transfers the client will remain solvent and
able to pay the client’s reasonably anticipated debts as they
become due;

g.

None of the assets which the client may transfer were derived from
any of the “specified unlawful activities” which are set forth under
the Money Laundering Control Act of 1986; and

h.

Not contemplating filing for bankruptcy.

3.

Review the client’s circumstances.

4.

Retainer letter, signed by the prospective client, disclosing:

5.

6.

a.

What constitutes a fraudulent conveyance;

b.

Potential consequences of the making of a fraudulent conveyance;

c.

The attorney will not assist the client in any transfer which the
attorney believes might constitute a fraudulent conveyance;

d.

The attorney is necessarily relying upon full and continuing
disclosure by the client in the attorney’s assessment of whether the
transfers are, in fact, permissible; and

e.

A breach of the client’s required full and continuing disclosure will
constitute grounds for the attorney to resign.

Questionnaire completed by the prospective client:
a.

Whether the client, or any company with which the client has been
closely connected, has ever filed for relief in bankruptcy.

b.

Whether the client’s federal, state and local tax reporting is current.

c.

Whether the client is currently being audited by any tax authority.

d.

Whether the client has any direct or indirect liability for any loan.

e.

Whether the client or any company with which the client has been
closely connected has ever been convicted of a crime.

Documentation to be provided by Prospective Client:
a.

Copies of most recent personal income tax returns;

b.

Personal financial statement; and
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c.

7.

8.

If the client is closely connected with any company, copies of that
company’s most recent income tax returns and a current financial
statement of the company.

Personal References from Prospective Client’s:
a.

Primary banker;

b.

Personal attorney; and

c.

Personal accountant.

Independent Research
a.

Any lawsuit in which the client or any company with which the
client is closely connected is named as a defendant?

b.

Any judgment under which the client or any company with which
the client is closely connected is named as a judgment debtor?

c.

Any liens which have been filed against the client?

d.

Any bankruptcy filings which may have been made by the client or
any company with which the client is closely connected, at any
time?
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