
 Harcus Sinclair and Slater and Gordon are working together for the 

benefit of existing and future claimants and in order that the 

Volkswagen claim can be run efficiently and without competition 

between firms of solicitors. Harcus Sinclair’s and Slater & Gordon’s 

agreement as to their different roles are recorded in a Co-Counsel 

Agreement, which may be viewed here.  We refer to Harcus Sinclair 

and Slater and Gordon collectively as the Solicitors.  

Everyone who wishes to become a Claimant must agree to the same 

documents. These are: 

 a Litigation Management Agreement (‘LMA’);

 a Damages-Based Agreement (‘DBA’) with each of the

Solicitors;

 our joint Terms of Business; and

 an Authority Document, through which you will signal your

agreement to the documents listed above.

You can find all of the documents here. The purpose of this booklet is 

to help you understand what the documents say. The main terms are 

as follows. 

Running the case 

1. You agree to instruct us to issue a claim against the Volkswagen 

Group in the High Court.  You understand that this means

becoming a claimant in litigation, and that this is a formal and 

serious undertaking from which you cannot easily withdraw.

2. The claim is expressed formally in the Generic Particulars of Claim

drafted by Oliver Campbell QC, Adam Heppinstall and Nazeer

Chowdhury. A copy of it in draft (please note that if you are reading 

this document prior to the service of proceedings it may be 

amended prior to service) can be seen here.  Before joining the

claim, you must indicate that you authorise Damon Parker of 

Harcus Sinclair to sign a statement of truth on your behalf in

relation to: a) a Claim Form; b) the Generic Particulars of Claim; and 

c) a Schedule of Information summarising the information you 

provide to us through the Questionnaire you will complete.  We 

explain that a statement of truth is a serious statement akin to an 

oath and that you must only proceed if you are happy that the facts

to which you can speak are true.

3. The claim will be run as a group claim, meaning that many

Claimants will claim together at the same time. This brings with it a 

number of advantages for the Claimants, including costs savings

and a stronger position from which to conduct negotiations.

4. Becoming a Claimant is a commitment to us, the claim and to the 

other Claimants. There may be costs consequences for you if you 

drop out of the claim early. These costs will not be covered by

funding or insurance.

5. We will only advise you about specific claims arising from issues 

identified in any Group Litigation Order (as will be set out in due 

course in Particulars of Claim). We will not advise you about other

claims you may have against the Volkswagen Group or anyone else.

6. A claimant steering Committee will take day to day decisions about

the case on your behalf. The Committee’s duties will include 

overseeing the legal team, approving invoices, directing how the 

case should be run, and making settlement decisions on your 

behalf. 

7. We and the Committee must run the case in a cost-effective way 

for it to be successful. This extends to the way in which settlement

proceeds may be distributed. If the Committee accept a global

settlement for all of the Claimants, they / we will not look closely at

how good individual Claimants’ claims are in deciding how to divide 

the pot (because that will probably be too expensive and time-

consuming); they will distribute it as they think best. If the 

Committee is unable to agree how to distribute the claim proceeds,

they will refer the matter to be arbitrated by a retired High Court 

Judge.  The cost of distributing the claim proceeds will be paid from

the claim proceeds and will be supervised by the funder.

8. You have duties toward us and the Court. You must respond 

promptly to requests for information.  You should keep and not

destroy any documents which might be relevant to the case (for 

example, car brochures, documents relating to your purchase,

finance documents and possibly even car magazines if they were 

relevant to your decision).

Funding 

9. We will only charge you if you win the claim. This fee will be

taken directly from any settlement monies awarded.

10. Harcus Sinclair will, however, need some working capital as the

case progresses; that money will be made available by a litigation

funding company.

11. The funder will also pay for other costs, such as the discounted

fees of Slater and Gordon under its CFA, barristers and experts’

fees.  We will raise disbursement-only invoices addressed to you,

care of the Committee, which the litigation funder will pay on

your behalf and Slater and Gordon will raise invoices in respect of

its discounted fees under its CFA, which the litigation funder will

also pay.

12. If you lose the case, you will not owe any money to either Harcus

Sinclair, Slater and Gordon or the funder.

13. Usually in litigation the losing party is ordered to pay the winning

party’s costs. In this case the funder will indemnify you against

the risk of having to pay the defendants’ costs if you lose.  It will

then in turn insure its indemnity.

14. If you win the case, both Harcus Sinclair and the funder will be

entitled to recover an amount based on how much you win (or 

settle for), and Slater and Gordon will receive a success fee. The 

total amount will not collectively exceed the amount you win. In

total, it will be 30% of the amount you win (provided that any

settlement achieved is greater than four times the capital

committed by the funder, plus VAT on Harcus Sinclair’s success

fee, Slater and Gordon’s success fee and the cost of insuring the

funder’s indemnity).  As we explain elsewhere, there will be a

further cost associated with the administration of any settlement
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or award.  Slater and Gordon’s success fee under the CFA will be 

contained within this amount. 

15. The purpose of the funding and indemnity arrangements is to

prevent you from having to pay anything to participate in the

claim. However, it is possible that you may have to pay costs in 

exceptional and extremely unlikely circumstances. If so, then the

litigation management agreement provides that each claimant

will be responsible for a share of the total costs in proportion to

the number of vehicles they are claiming in respect of. For 

example, if there are 20,000 Claimants each claiming for one 

vehicle, each claimant would be required to pay 0.005%

(1/20,000) of the total.  We advise you that the risk of any

personal liability is remote.

Professional Standards 

16. We are professionally required to confirm that you are who you 

say you are.  We will check your identity electronically using

public databases (this means we do not need to ask for a copy of

your passport and utility bills).

17. The person in charge of the case at Harcus Sinclair will be 

Damon Parker.  The person in charge at Slater & Gordon will be

Jacqueline Young.

18. The Solicitors are both authorised and regulated by the Solicitors

Regulation Authority.  The rules of the Solicitors Regulations

Authority can be accessed at:

http://www.sra.org.uk/solicitors/code-of-conduct.page.

19. If you are not happy with any aspect of our work or have a

complaint, please contact us and we will try to deal with any

problem quickly through our internal complaints procedure. If, 

for any reason, at the conclusion of the complaints process you 

are not satisfied with the outcome then you can involve the

Legal Ombudsman.

Alternatives to bringing this claim 

20. Please bear in mind that you will be joining a claim that is

already running.  Your co-Claimants have already agreed to the

terms on which you will join and the only basis on which the 

Solicitors are offering potential Claimants the opportunity to join 

the claim is on the basis described under ‘Funding’ and

elsewhere in the documents to which you will agree through the 

Authority Document.  There may be alternative ways of bringing

and funding your claim through other solicitors, who may offer 

other ways of funding the claim, including: a) by allowing you to 

pay fees as you go, b) by offering you a Conditional Fee

Agreement; or c) on the basis of alternative third party funding

on different terms.  Similarly, you could consider instructing

solicitors personally.

21. You should consider that it is possible that Volkswagen may

offer a settlement outside of the litigation so that you could be

offered compensation if you do nothing and do not claim.  In our

view, this is highly unlikely.

http://www.sra.org.uk/solicitors/code-of-conduct.page


WORKED EXAMPLE 

THESE FIGURES ARE ILLUSTRATIVE ONLY AND YOU MAY RECOVER LESS. We cannot provide exact figures because they will 
depend on a number of variables (including the value of the claims and the number of claimants). Based on a claim for one car. 

If… 

The group wins or settles for this much: £60m 

And there are this many claimants, with one car each: 20,000 

Your share before costs is £3,000 

And… 

If  the funder has set aside this much for costs: £5m (‘A’) 

And the Solicitors have done this much work: £2m 

And the Solicitors have drawn down this much working capital support from 
the funder: 

£1.5m 

So that the Solicitors have received a lower amount of working capital 
support than it would have been entitled to receive as fees under a standard 
retainer by this amount: 

£0.5m (i.e., 10% of A) 

Then… 

Your share of the Funder’s fee less capital back (30% of (£60m - £2m) 
divided by 20,000) is: 

£870 

(of which the Solicitors’ share [Funder’s fee x 10%] is: £87) 

After costs, your share is £2,130 

Understanding costs: 
IF YOU LOSE: 

You pay nothing. 

We will not charge you for our time or the costs we 

have incurred on your behalf. 

Usually in litigation the winning party will be entitled 

to recover their costs from the losing party, but 

Volkswagen’s costs will be covered by the funder’s 

indemnity (which in turn will be insured). 

This is subject to the risks set out below at 

pages 4 and 5. 

IF YOU WIN: 

You should receive about 70% of your award or 

settlement, before the costs of distribution. 

The funder will take a fee. 

The fee will be either: 

 Four times what it has cost to bring the claim, or

 30% of the money that the group wins, if that is

more than  an amount equal to the Multiple plus

the cost of adverse cost insurance, plus the return 

of the  funding the funder has expended

Above a certain settlement threshold, therefore, you 

should receive about 70% of any award or settlement.  

To some extent, our ability to deliver returns at this level 

will depend on the ultimate size of the Claimant group. 

We think the fee will be 30% (after the amount of the 

funding), but it might be more than that if we recover 

less than we expect to or if the group is small and the 

funder has to spend a substantial amount of money. The 

outcome will also depend on how many people join the 

claim, the quality of the legal arguments, and the 

evidence in the case. 

If you win, the Solicitors’ success fees under the DBA will 

reduce the funder’s fee (rather than your being subject 

to a separate additional success fee).  

You will not need to pay anything if the amount you win 

is less than the fee.



Your expectations 

It is unlikely that this claim is worth more than a few thousand 

pounds to any individual claimant; it will be worth less after the 

deduction of the fees. As with most large-scale litigation against 

corporate defendants, it is likely to be aggressively defended and 

take over a year to reach a conclusion. You should also be aware 

of the risks set out below.  

However, this case raises important consumer and environmental 

issues and we are pleased to be able to offer to represent you on 

the basis of 100% funding, which means that we and the funders 

are taking significant risks in order to bring the claim. We will be 

working hard to win whilst also trying to keep the administrative 

burden on you as light as possible. We hope and expect that we 

will be able to secure some compensation for your trouble and set 

a strong precedent for Volkswagen and other large companies 

which may be tempted to cheat the system. 

Publicity 

You should be aware that if you join the case, your name and 
address will appear on a claim form and will be a matter of public 
record. If the case goes to trial, any member of the public will be 
entitled to attend court to watch the case being heard.  

Working with others 

 We are aware of several other firms which represent (or which 

may in the future represent) other claimants. We have asked the 

Court to make Harcus Sinclair ‘Lead Solicitors’ for the purposes of 

a Group Litigation Order (a method of case management which 

accounts for several differently represented parties bringing 

similar claims against the same defendant). If the Court appoints 

Harcus Sinclair Lead Solicitors, we will be responsible for the 

procedural elements of the claim and will conduct all 

correspondence with the Court on behalf of the claimants. In any 

event, you should be aware that other interested parties are an 

element of the case’s dynamic, and that where possible we will try 

to work collaboratively with these firms in your best interests. We 

should be very grateful if you would please refrain from 

registering as a client of another firm for the purposes of the VW 

litigation, as this will inevitably create confusion and lead to costs 

associated with clarifying your position. 

Confidentiality 

As your solicitors, we are obliged to keep your affairs confidential. 

However, if we are to run the case effectively, it will be necessary for us 

to disclose the facts underlying your claim to the Committee (and in 

limited circumstances to other claimants) and to the professional 

advisers (principally experts and counsel) we engage. The LMA allows us 

to do that.  

We and/or the Committee will report to you on a regular basis as the 

case progresses. It is very important that you ensure that all 

communications and documents you receive from us (including the 

LMA and the document pack) remain confidential because it could 

damage the case if they were seen by the defendants. The LMA 

requires you to keep all the information you receive during the course 

of the case confidential, even after you cease to be our client. 

About disclosure 

As a party to the legal case you have a duty to disclose (that is, tell the 

other side about) documents which might be relevant to the claim 

regardless of whether they are harmful or helpful to your own case. 

This means that whilst you are a claimant you will have to keep such 

documents safe, and be prepared to produce them if required. 

Test cases 

There is a possibility that you might be selected by the Court as a 
‘sample’ or ‘test claimant’, in which case you will have to spend time 
talking to or meeting us with a view to preparing a witness statement 
and you may be asked to attend court to give evidence. This is unlikely 
because there will be thousands of claimants and only a few will be 
selected, but if you are required to give evidence, you will be treated 
with courtesy by the Defendants and the Judge. All you would be 
required to do would be to tell the truth. 

Household insurance 

You may have legal insurance which would pay your legal costs, 

typically as part of the household insurance policy. This is known as 

‘Before The Event’ (or BTE) insurance. We regret that unfortunately 

you will not be able to use your BTE insurance for this claim; that is 

mainly because all claimants are protected equally under the funder’s 

indemnity and insurance, and we do not think that it will be 

economically viable to assist claimants with individual insurance claims.

Practical points 

About us 

Harcus Sinclair and Slater and Gordon are leading law firms 
which are focused on litigation and specialise in bringing group 
action cases on behalf of large numbers of claimants who share 
the same essential complaint. The firms have a strong track 
record of delivering successful outcomes both in the UK and 

internationally. 

Websites:  www.harcus-sinclair.co.uk and  www.slatergordon.co.uk  

Addresses: 3 Lincoln’s Inn Fields, London WC2A 3AA and  50-52 Chancery 
Lane London WC2A 1HL 

Telephone: 020 7539 2906 

Email: vw@harcus-sinclair.co.uk

http://www.harcus-sinclair.co.uk/
http://www.slatergordon.co.uk/
mailto:vw@harcus-sinclair.co.uk


Insufficient insurance cover 

One of the risks is that the defendants’ costs are higher than the 
level of the funder’s indemnity.  It is our job to make sure that the 
level of the indemnity is sufficient.  The Court’s case management 
processes mean that the defendants will be obliged to update us 
regularly about their costs, which will increase as the case progresses, 
so that we can takes steps to increase the funder’s indemnity and 
their insurance cover if it is necessary to do so.  Further, since the 
funder is potentially liable for the defendants' costs and it will be 
practically difficult to recover costs from such a large group, the 
funder may not continue to back the claim if the insurance is 
inadequate. In that case, we would have alternative options available 
to claimants (such as discontinuing) rather than running up uninsured 
costs.  

The insurer refuses to pay out 

The funder’s insurer may deny or seek to withdraw cover, either: 

(a) after the unsuccessful conclusion of the case; or 

(b) while the case is continuing. 

It is our responsibility to ensure that the insurers are fully informed 
about all aspects of the case so that it is not open to them to refuse 
to honour a claim if the case is lost.  The funder is quite literally 
invested in the case, and they will be equally anxious as you and we 
are to ensure that the insurers are fully informed and have no 
reason to refuse cover. 

The insurer goes out of business 

There is a possibility that the insurer fails so that they are unable 
to pay.  There is nothing we can do about this risk, other than to 
seek to ensure that the funder refuses offers of insurance from 
insurers whose rating is not sufficient to give us comfort that 
they will be able to pay.  

The funder goes out of business or withdraws from 
the claim 

The risk that the funder may go out of business is mitigated in 
two ways.  Funders typically commit funds to a particular case 
separately so that the funds are protected in the event that 
they fail.  No funder commits irrevocably at the outset to 
fund a case to its conclusion.  We always find out new facts as 
we progress, so it is inevitable that perceptions of risk will 
change.  In these circumstances, an agreement to fund 
litigation is always subject to the funder’s ability to withdraw 
if they no longer consider the risk to be one worth taking. 

If the funder were to withdraw from funding the claim, the 
consequence for the funder in practice would be that it would 
lose all or most of the money that it had invested, up to the 
point of its withdrawal.  The implication for you would be that 
you could then only carry on if you could find another funder 
or if collectively the claimants could fund the case themselves.  
It is, however, doubtful that you would want to take a risk that 
commercial funders did not believe in. 

The funding agreements will contain the termination provisions 
approved by the Association of Litigation Funders, which you can 
review on their website: 

http://associationoflitigationfunders.com/. 

In this case, there is an additional feature of the funding as from 
the outset it is not clear how large the group will be.  More 
funding will inevitably be required if the claim becomes very large 
but if the claim size remains relatively modest, it will not be 
necessary for the funder to provide as much funding. 

The group does not attract enough claimants 

There is also a further risk: that the case is successful but any 
recoveries for the claimants are limited. 

It is possible (but unlikely) that the group will not attract enough 
claimants.  If the total claim value is below a certain level, the 
damages that the Claimants are awarded may not be sufficient 
for there to be very much to distribute to claimants after the 
payment of the funding costs.  (Similarly, if there is a low 
settlement, the Claimants may achieve only a limited recovery.)  

The indication that the funder’s return (including payments due 
under the damages-based agreement) will be around or just over 
30% of the damages applies only if the group reaches critical 
mass.  If the funder’s return is based on a multiple of the funds 
that they have committed rather than a percentage of the 
damages awarded to the Claimants by the Court, or damages 
received in settlement, the Claimants’ recovery will be restricted.  
The funder’s risk, by the same token, is that even if the claim is 
successful, they will not recover the sums they have invested, or 
will not receive a commercial return.  

Information about risk 

Claimants who become involved in a court case put themselves 
at risk of having to pay the defendants’ costs if they lose. 

In this case, we will take a significant step to protect all of the 
claimants from that risk by obtaining an indemnity from the 
litigation funder (who will in turn obtain insurance), so that 
if the case is lost, it will be the funder or their insurers who 
will pay the other side's costs up to the level of the amount 
insured.   

In addition, we will seek an order from the Court which will 
ensure that the risk will be shared proportionately between 
the claimants. This means that if the case was not successful, 
and there was no, or insufficient, insurance in place, your 
liability will be limited to your share of the defendants’ costs. 

It is our duty to minimise the risk to you as far as possible. The 
funder’s indemnity and insurance should mean that the risk will 
be negligible. 

Nevertheless, there are some remaining risks.  We describe 
the main risks and what we will do to mitigate them here. 



2016 © HARCUS SINCLAIR UK LIMITED. All rights reserved. 

Our Advice on the Risks 

In view of what we have done and intend to do to limit the risks, it is our advice to potential 
claimants that the risk of personal liability falling on any claimant is extremely low. 

You succeed in your claim but other claimants fail in theirs 

The funder’s indemnity will be on the basis of the group claim, so that the insurance will respond only if the Claimants’ claims as a whole fail.  If 
some claimants succeed and others fail, they will pay out only to the extent that the costs payable to the defendants in respect of failed claims 
cannot be paid from the amount recovered for successful claimants. 

There is not enough value in the Volkswagen group to satisfy the claim 

It is possible that Volkswagen may not have the funds to satisfy the claim.  To mitigate this risk we will endeavour to ensure that the total 
amount claimed at the outset is not in excess of the value we know to be retained in the group.  We will carefully monitor Volkswagen’s 
publicly available information as the claim progresses. 

Volkswagen make a global offer to all owners of affected vehicles 

Volkswagen may offer financial compensation to everyone who bought an affected vehicle. The risk that this entails for you is that you may not 
be able to participate in that offer until the group claim has been resolved (whether by settlement or final decision of the Court). You will 
probably not be able to take the full benefit of that offer in the same way as a non-claimant, as your offer is likely to be subject to some 
deduction for our fees and the litigation funder’s fees. Whilst we have no control over whether the defendants decide to make a global offer, 
in our view this risk is justifiable on the basis that in the absence of any legal pressure the defendants are very unlikely to make a financial offer 
of any sort: we think that claimants are better off claiming than not, on the basis that it is better to get something than nothing. 

For more information about the case and the background to the emissions scandal, you may wish to use the 

following resources. 

Case website homepage: www.vwemissionsaction.com 

News and articles: www.vwemissionsaction.com/news 

Legislation 

The Construction and Use Regulations 1986. (The 1986 Regulations). 

The Road Traffic Act 1988. 

The Vehicle Excise and Registration Act 1994. 

Directive 2007/46/EC The Framework Directive. 

EC Regulation 715/2007 The Emissions Regulations. 

Commission Regulation EC 692/2008. The Testing Regulations. 

The Road Vehicles (Approval) Regulations 2009 (The 2009 Regulations). 

https://protect-eu.mimecast.com/s/LLXABtAzRVik
https://protect-eu.mimecast.com/s/LLXABtAzRVik
http://www.legislation.gov.uk/uksi/1986/1078/contents/made
http://www.legislation.gov.uk/ukpga/1988/52/contents
http://www.legislation.gov.uk/ukpga/1994/22/schedule/2
https://ec.europa.eu/growth/sectors/automotive/legislation/motor-vehicles-trailers/directive-2007-46-ec_en
http://www.eea.europa.eu/policy-documents/regulation-ec-no-715-2007
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008R0692
http://www.legislation.gov.uk/uksi/2009/717/pdfs/uksi_20090717_en.pdf



