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IN THE SUPREME COURT  
OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA 

 
 
In the matter of a Reference 
under Article 129 of the 
Constitution 

 
SC Reference 01/2014 

Dr. PaikiasothySaravanamuttu 
03, Ascot Avenue, Colombo 5 

 
Intervenient Petitioner 

 
 
 

TO HIS LORDSHIP THE CHIEF JUSTICE AND THEIR LORDSHIPS THE OTHER 
HONOURABLE JUDGES OF THE SUPREME COURT OF THE DEMOCRATIC 
SOCIALIST REPUBLIC OF SRI LANKA: 

 
WRITTEN SUBMISSIONS ON BEHALF OF THE INTERVENIENT PETITIONER 

 
BACKGROUND  

1. The Intervenient Petitioner became aware that His Excellency the President  

purporting to act under Article 129(1) of the Constitution, has purported to refer the 

following questions and sought the opinion of the Supreme Court thereon: 

(a) Whether in terms of Article 31 (3A)(a)(i) of the Constitution, as amended by 

the 18th Amendment, I, as the incumbent President, serving my second term 

of office as President, have any impediment, after  the expiration of four years 

from the date of commencement of my second term of office as President on 

19th November 2010, to declare by Proclamation my intention of appealing to 

the People for a mandate to hold office as President by election, for a further 

term? 

And 
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(b) Whether in terms of the provisions of the Constitution, as amended by the 

18th Amendment, I, as the incumbent President, serving my second term of 

office as President, and was functioning as such on the date the 18th 

Amendment was enacted, have any impediment to be elected for a further 

term of office? 

 

 

CONSULTATIVE JURISDICTION OF THE SUPREME COURT 

2. Article 129 of the Constitution provides that: 

(1) If at any time it appears to the President of the Republic that a question of law or 

fact has arisen or is likely to arise which is of such nature and of such public 

importance that it is expedient to obtain the opinion of the Supreme Court upon 

it, he may refer that question to that Court for consideration and the Court may, 

after such hearing as it thinks fit, within the period specified in such reference 

or within such time as may be extended by the President, report to the 

President its opinion thereon. 

… 

… 

(4) Every proceeding under paragraph (1)of this Article shall be held in private 

unless the Court for special reasons otherwise directs. 

 

3. It is respectfully submitted that the consultative jurisdiction under Article 129 of the 

Constitution can ONLY be invoked, where there is a question of law or fact … …of 

such public importance that it is expedient to obtain the opinion of the Supreme 

Court upon it 

 

4. In the event that such a question is submitted to the Supreme Court, the Court 

may,……report to the President its opinion thereon 
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5. For the reasons morefully setout hereinafter it will be respectfully submitted that: 

a) The purported reference does NOT disclose any question of law or fact …of 

such public importance that it is expedient to obtain the opinion of the Supreme 

Court upon it; 

b) In any event the purported questions of law referred are vague and imprecise 

and cannot be answered by Your Lordships’ Court; 

c) However, in the event the Reference is entertained by Your Lordships’ Court, any 

opinion given thereon would have far reaching consequences for the public, and 

to such extent the instant proceedings are of public importance, necessitating the 

intervention by the instant Petition; 

d) In all the circumstances, Your Lordships’ Court will be pleased to answer the 

questions referred indicating that the incumbent President is NOT entitled to be 

elected for a further term of office and / or declining to answer the questions in 

view of (a) and (b) above (and in view of the provisions of Article 129(1) which do 

not compel Your Lordships’ Court to report an opinion to His Excellency the 

President, the operative words being the Court may,… …report to the President 

its opinion thereon). 

 

 

PURPORTED QUESTION (a) 

6. The purported question (a) is as follows:  

Whether in terms of Article 31 (3A)(a)(i) of the Constitution, as amended by the 

18th Amendment, I, as the incumbent President, serving my second term of office as 

President, have any impediment, after  the expiration of four years from the date of 

commencement of my second term of office as President on 19th November 2010, 

to declare by Proclamation my intention of appealing to the People for a mandate to 

hold office as President by election, for a further term? 
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7. The question (a) relates to the incumbent President in his private status, as a 

prospective candidate and for his own private consideration.  

 

8. If the question (a) was one of public importance it should, at minimum, dealt NOT 

with the incumbent, but with a CLASS of citizens – e.g. those who have held office 

as President under the 1978 Constitution prior to the 18th Amendment… 

 

9. The question (a) does not relate to a matter of public importance, but only of 

PRIVATE importance. It is a matter of private importance to the President – not qua 

President, but in his capacity as a prospective candidate, and has been referred to 

the Supreme Court for his own personal considerations. 

 

10. As such it is most respectfully submitted that Your Lordships’ Court will decline to 

exercise jurisdiction under Article 129, since the Supreme Court is not the personal 

advisor of the private citizen who is the holder of the office of President, but only 

expected to advise in matters in which the opinion is genuinely sought by the 

President qua President. 

 

11. Without prejudice to the aforesaid it is further respectfully submitted that, the 

purported question (a) does not refer to any particular impediment, and as such Your 

Lordships’ Court would not be in a position to answer the said question. 

 

12. Further, Article 31(3A)(a)(i) of the Constitution does not refer to any impediments 

therein. 
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13. Article 31(3A)(a)(i) of the Constitution (as it presently stands) reads: 

Notwithstanding anything to the contrary in the preceding provisions of this Chapter, 

the President may, at any time after the expiration of four years from the 

commencement of his current term of office, by Proclamation, declare his intention 

of appealing to the People for a mandate to hold office, by election, for a further 

term: 

Provided that, where the President is elected in terms of this Article for a further term 

of office, the provisions of this Article shall mutatis mutandis apply in respect of any 

subsequent term of office to which he may be so elected. 

 

14. As such it is manifest that Article 31(3A)(a)(i) does not deal with impediments. 

Impediments are contained in other provisions of the Constitution. As such the 

purported question is misconceived and cannot be answered, since it seeks to query 

whether there is an impediment in terms of the said Article. 

 

 

PURPORTED QUESTION (b) 

15. The purported question (b) reads: 

Whether in terms of the provisions of the Constitution, as amended by the 18th 

Amendment, I, as the incumbent President, serving my second term of office as 

President, and was functioning as such on the date the 18th Amendment was 

enacted, have any impediment to be elected for a further term of office? 

 

16. At the outset it is curious as to why the incumbent President has sought to refer two 

separate questions, while not referring specifically to the impediment which he fears 

may exist to his seeking reelection. 
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17. Further, as with the purported question (a), the purported question (b) relates to the 

incumbent President in his private status, as a prospective candidate. As such there 

is no ‘public importance’ attached to the question, which has been referred to the 

Supreme Court by the incumbent President, upon personal considerations. 

 

18. If the question was one of public importance it should, at minimum, dealt NOT with 

the incumbent, but with a CLASS of citizens – e.g. those who have held office as 

President under the 1978 Constitution prior to the 18th Amendment… 

 

19. The question does not relate to a matter of public importance, but only of PRIVATE 

importance. It is a matter of private importance to the President – not qua President, 

but in his capacity as a prospective candidate, and has been referred to the 

Supreme Court for personal considerations. 

 

20. As such it is most respectfully submitted that Your Lordships’ Court will decline to 

exercise jurisdiction under Article 129, since the Court is not the personal advisor of 

the private citizen who is the holder of the office of President, but only expected to 

advise in matters in which the opinion is genuinely sought by the President qua 

President. 

 

21. Without prejudice to the aforesaid it is further respectfully submitted that, the 

purported question (b) does not refer to any particular impediment, and as such Your 

Lordships’ Court would not be in a position to answer the said question. 

 

22. Further, there may be impediments to the incumbent President seeking reelection, 

but which are only known to himself and a few others, but NOT KNOWN to Your 

Lordships’ Court. Thus, for this reasons as well, Your Lordships would not be in a 

position to answer the question. 



Page 7 of 14 
 

 

FURTHER SUBMISSIONS 

23. The following submissions deal with both the purported questions, with regard to one 

particular impediment, which the Petitioner submits, would prohibit the incumbent 

President from seeking reelection. 

 

24. As submitted before, however, in view of the fact that the purported questions / 

reference have not been raised due to a genuine concern or with the genuine 

intention of raising matters of public importance and / or being vague and imprecise, 

it is respectfully submitted that Your Lordships’ Court would be pleased to decline to 

submit any opinion thereon. 

 

25. However, should Your Lordships’ Court be of the view that an opinion ought to be 

submitted by Your Lordships’ Court to His Excellency the President, in such event 

the outcome / opinion would have serious repercussions / consequences for the 

Citizens of Sri Lanka, and as such would constitute a matter of public importance, in 

view of which the instant Petitioner has sought to intervene in these proceedings. 

 

26. In such event, it is respectfully submitted that (for the reasons set out hereinafter) 

Your Lordships will be pleased to opine that there exists an impediment to the 

incumbent President seeking reelection to the office of President.  

 

27. It is submitted that: 

a) On or about 17th November 2005 the incumbent President was elected (his first 

term) as the President of Sri Lanka; 

b) On or about 26th January 2010, the incumbent President was elected to a second 

term to the office of President of Sri Lanka.  
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28. It is thus submitted that when the incumbent President was elected to a second term 

of office, in 2010, the citizen MahindaRajapaksebecame disqualified, by virtue of the 

then prevailing provisions of the Constitution (and in particular Articles 31(2) and 

92(c)) from being a candidate at any future election of the President.  

 

29. Articles 31(2) and 92(c) of the Constitution as they then existed, provided that: 

 

Article 31(2) 

No person who has been twice elected to the office of President by the People shall 

be qualified thereafter to be elected to such office by the People. 

 

Article 92(c) 

Every person who is qualified to be an elector shall be qualified to be elected to the 

office of the President unless he is subject to any of the following disqualifications …  

(c) if he has been twice elected to the office of President by the People. 

 

30. The said disqualification(s) attached to the citizen MahindaRajapakse qua PERSON 

/ INDIVIDUAL, and not qua President 

 

31. Subsequently, in or around September 2010, the Eighteenth Amendment to the 

Constitution was enacted into law. 

 

32. One of the stated objects of this Amendment was to remove the disqualification of a 

twice elected President from seeking election to further terms of office as President, 

and towards this aim Articles 31(2) and 92(c) were repealed. 
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33. However, the 18th Amendment does not expressly state whether it was the 

legislative intention to remove disqualification of FUTURE Presidents who are twice 

elected from seeking reelection for further terms, OR whether it was intended to 

apply to incumbent and past Presidents as well. 

 

34. HOWEVER, ex facie the 18th Amendment, it is manifest that it was only intended to 

remove the disqualification (if at all) in respect of future Presidents. 

 

35. IN ANY EVENTIF the SUPPOSED INTENTION was to secure the aforesaid for the 

benefit of the incumbent (although no such intention is apparent on a reading of the 

18th Amendment), the Amendment has failed to do so, most probably due to the 

indecent hurry (resulting in careless omissions) in which same was sought to be 

enacted into law. 

 

36. Your Lordships will appreciate that the 18th Amendment DID NOT repeal Articles 

31(2) or 92(c) with retrospective effect and / or seek to retrospectively remove 

impediments / disqualifications which have already attached. 

 

 

RETROSPECTIVE REPEAL / CANCELLATION OF DISQUALIFICATIONS 

37. Article 168(1) of the Constitution provides that: 

Unless Parliament otherwise provides, all laws, written laws and unwritten laws, in 

force immediately before the commencement of the Constitution, shall, mutatis 

mutandis and except as otherwise expressly provided in the Constitution, continue in 

force. 
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38. Section 6(3) of the Interpretation Ordinance provides that: 

Whenever any written law repealing either in whole or part a former written law, such 

repeal shall not, in the absence of any express provision to that effect, affect or be 

deemed to have affected – 

(a) the past operation of anything duly done or suffered under the repealed 
written law; 

(b) any offence committed, any right, liberty, or penalty acquired or incurred, under 

the repealed written law;  

(c) any action, proceeding or thing pending or incomplete when the repealing written 

law comes into operation, but every such action, thing or proceeding may be carried 

on and completed as if there had been no such repeal. 

 

39. As Prof. SuriRatnapala has argued: 

Section 6(3) applies to written law. The 1978 Constitution is written law. 

 

Section 2(kk) of the Interpretation Ordinance states: 

2. In this Ordinance and in every written law, whether made before or after the 

commencement enactment of this Ordinance, unless there be something repugnant 

in the subject or context - 

(kk) "written law" shall mean and include all Ordinances, Laws and Acts of the 

Legislature of Ceylon or Sri Lanka and all orders, proclamations, rules, by-laws, 

regulations, warrants and process of every kind made or issued by any body or 

person having authority under any statutory or other enactment to make or issue the 

same in and for Ceylon or Sri Lanka or any part thereof, the Minutes on Pensions, 

and the Ceylon (Parliamentary Elections) Order in Council 1946; 

 

The 1978 Constitution was enacted as a Law of the National State Assembly 
constituted under the Constitution of the Socialist Republic of Sri Lanka 1972.  
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There is nothing repugnant in the context for regarding the 1978 Constitution as a 

Law within the meaning of 2(kk). The 1978 Constitution is therefore ‘written law’ 

within the meaning of the Interpretation Ordinance.  

 

If there remains any doubt, it is eliminated by s.2(f) of the Ordinance. Section 2(kk), 

includes within ‘written law’, subordinate legislation made under ‘any statutory or 

other enactment’. Hence, an ‘enactment’ is clearly ‘written law’ within the meaning of 

the Ordinance. Section 2(f) declares the 1978 Constitution to be an enactment. 

Therefore, the 1978 Constitution is clearly written law within the meaning of the 

Ordinance. 

 

2. In this Ordinance and in every written law, whether made before or after the 

commencement enactment of this Ordinance, unless there be something repugnant 

in the subject or context - 

(f) "enactment" shall mean any Ordinance, Law or Act enacted by the Legislature of 

Ceylon or Sri Lanka, as the case may be, and shall include 

(i) the Constitution of the Democratic Socialist Republic of Sri Lanka, 1978; 

 

40. As submitted previously, the 18th Amendment DID NOT retrospectively reverse any 

impediments / disqualifications which had already attached by virtue of the past 

operation of Articles 31(2) and 92(c) of the Constitution, and as such those 

impediments / disqualifications which had attached prior to the enactment of the 18th 

Amendment to the Constitution, would remain. 
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41. It is further respectfully submitted that the Supreme Court will not act against the 

express provisions of the Constitution read with the Interpretation Ordinance, 

towards enabling the achieving of any imagined or supposed legislative intention to 

retrospectively remove disqualifications / impediments already attached, especially 

where the text of the 18th Amendment does not disclose any such intention. 

 

42. Thus, since the disqualification / impediment from seeking reelection to the office of 

President attached to the individual / person of MahindaRajapakse on 26th January 

2010 (prior to the enactment of the 18th Amendment), it would not be possible for 

him to seek reelection for a further term of office. 

 

43. This is also supported by the presumption against retrospective effect of a statute as 

stated byLindley LJ in Lauri v Renad [1892] 3 Ch 402, 421 

It is a fundamental rule of English law that no statute shall be construed as to 

have a retrospective operation, unless its language is such as plainly to 

require such a construction. And the same rule involves another and subordinate 

rule, to the effect that a statute is not to be construed so as to have a greater 

retrospective operation than its language renders necessary. 

 

44. Similarly Maxwell on the Interpretation of Statutes, 12th Ed, 215-216 states: 

“Upon the presumption that the legislature does not intend what is unjust rests the 

leaning against giving certain statutes a retrospective operation. They are construed 

as operating only in cases or on facts which come into existence after the statutes 

were passed unless a retrospective effect is clearly intended. It is a fundamental rule 

of English law that no statute shall be construed to have a retrospective operation 

unless such a construction appears very clearly in the terms of the Act, or arises by 

necessary and distinct implication (citing West v Gwynne [1911] 2 Ch.1 per 

Kennedy L.J.]. 
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The statement of the law contained in the preceding paragraph has been ‘so 

frequently quoted with approval that it now itself enjoys almost judicial authority; 

(citing Carson  v. Carson [1964] 1 W.L.R. 511 per Scarman L.J. at p.516]” 

 

PROCEDURE RELATING TO THE HEARING OF THE INSTANT REFERENCE 

45. In view of the national significance of this matter and due to the fact there is no 

urgency in this matter as the incumbent President has over two years left of his term 

of office, it is respectfully submitted that Your Lordships will be pleased (if Your 

Lordships’ Court thinks fit to submit an opinion) enable the instant Petitioner, and all 

other concerned citizens to make oral and written submissions to Your Lordships’ 

Court, as has been the practice of this Court. In a matter that is likely to impact the 

rights of all citizens in Sri Lanka, it is paramount that there is transparency and the 

opportunity to participate in the process / hearing.  

 

46. Further to the Motion dated 7th November 2014 already submitted on behalf of the 

instant Intervenient Petitioner, it is respectfully submitted that although a time limit is 

imposed on Your Lordships’ Court in view of Article 129(1), read together with the 

purported reference to Your Lordships’ Court, the said Article also provides for the 

possibility of obtaining an extension of time. 

 

47. In view of the fact that the opinion (if Your Lordships’ Court thinks fit to submit one) 

would have serious repercussions / impact on the rights of the citizenry, it is 

submitted that such an extension should be obtained so as to enable the instant 

Petitioner, and all other concerned citizens to make oral and written submissions to 

Your Lordships’ Court, as has been the practice of this Court, in terms of Article 

129(1) which provides that the Court may, after such hearing as it thinks fit, within 

the period specified in such reference or within such time as may be extended by 

the President, report to the President its opinion thereon. 
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48. If such an extension (so as to enable an oral hearing) is not granted by the 

incumbent President, it is respectfully submitted that Your Lordships’ Court would be 

pleased to decline to issue an opinion. 

 

49. In this regard it is further respectfully submitted that: 

a) the incumbent President of Republic has over two years left of his term of office,  

b) there is no urgency in this matter, and certainly no urgency such as would require 

refusal of a limited extension of time. 

 

 

CONCLUSION 

50. For the aforesaid reasons it is respectfully submitted that Your Lordships’ Court will 

be pleased to: 

a) Decline to exercise the Constitutional jurisdiction under Article 129 and / or 

refrain from expressing an opinion, in view of the personal nature of the 

questions posed and / or in view of the vague and imprecise nature of the 

purported questions; OR 

b) Opine that (for the reasons set out herein) there exists an impediment to the 

incumbent President of the Republic seeking reelection to a further term of office 

as President of the Republic. 

On this 7th day of November 2014 

 
Attorney-at-Law for the Intervenient Petitioner 

Settled by: 
Suren Fernando  
Attorney-at-Law 


