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dith Windsor, 84, has won. 
For 40 years she loved Thea 
Spyer, and got to legally marry 
her in Canada, just two years 

before Spyer died. Despite her own ill 
health, despite being advised that she’d lose, 
Windsor pursued a lawsuit, United States 
v. Windsor, alleging that under the federal 
Defense of Marriage Act (DOMA) the 
government was discriminating against 
married same-sex couples. Now her name 
will always be attached to the historic 
Supreme Court decision that declares part 
of DOMA unconstitutional.  

The right of same-sex couples to marry is 
a matter of fairness—and dollars. The June 
26 decision will help more than 70,000 
married lesbian and gay couples gain access 
to more than 1,000 valuable federal ben-
efits for spouses. But if you live in a state 
that doesn’t recognize your marriage, you’re 
in for delays and some frustration. It’s also 
unclear how the feds will treat civil unions 
and domestic partnerships, whether those 
involved will have the same access to vari-
ous benefits.  But new possibilities have 

emerged, potentially saving same-sex cou-
ples a lot of headaches and money.

WHO’S MARRIED?
In 1996, when Congress passed DOMA, 
no state permitted same-sex couples to 
marry. As of June, or soon, you can marry 
your lesbian love in 12 states and the Dis-
trict of Columbia, although until recently, 
none of those marriages counted under 
federal law. 

In striking down Section 3 of DOMA, 
the 5-4 majority barred the federal govern-
ment from discriminating against same-
sex couples who are married in states that 
recognize same-sex marriage. But the jus-
tices permitted another section to stand—
allowing states’ rights to prevail in some 
circumstances: Any state can still ban 
same-sex marriage and ignore the rights 
conferred on a same-sex couple if they 
were married in another state. 

Things remain murky if you were mar-
ried elsewhere and now live in unfriendly 
territory. Kat Morgan and Daena Petersen 
were married in Vermont in 2010, after 

entering into a civil union in 2001. But the 
tight job market pushed Petersen, a doctor, 
to consider residencies around the coun-
try, and the couple wound up moving to 
Charleston, S.C., where an amendment to 
the state constitution bans gay marriage. 

South Carolina doesn’t have to recognize 
the Morgan-Petersen marriage. But what 
about the U.S. Internal Revenue Service? 
Or the U.S. Social Security Administration? 
“In the days to come, we will learn about all 
the nuances, loopholes and exceptions,” says 
Morgan, an organizational development 
consultant. Both agencies now determine 
eligibility for spousal benefits based on the 
marriage laws in the state where you live. 
(The IRS has more potential flexibility.)  
Similarly, if you apply for a leave under the 
Family and Medical Leave Act, currently 
you need to be married where you reside. 

The patchwork of conflicting state laws 
has long made life harder for same-sex 
couples. Karen Mateer, a Pasadena-based 
tax, trust and estate attorney, advised a 
gay couple who moved from California to 
Arizona at mid-year. “Their taxes were 
a mess, because the rules were completely 
different in the two states,” she says. In Cali-
fornia, they were married; in Arizona, they 
weren’t. It remains to be seen whether, post-
Windsor, they will be married in the eyes of 
the IRS.

With Obama’s support, White House 
officials have said that they’re already 
analyzing the many laws and statutes at 
issue. “Given the president’s stance, it is 
likely that the federal government will take 
action to ensure that same-sex couples have 
access to most, if not all, federal benefits,” 
says Lisa Linsky, a partner at McDermott 
Will & Emery, who specializes in LGBT 
issues. The ideal solution, she says, would 
be an across-the-board federal policy that 
recognizes your marriage as legal based on 
where it was “celebrated,”—the legal term—
regardless of where you currently live. 

But it may take time. “Unless President 
Obama issues an executive order,” says 
Larry Jacobs, a Rockville, Md., estate and 
trust attorney, “we’ll be sorting this out 
for a while.” Changes in state law are also 
possible. “The decision may inspire states 
that don’t recognize same-sex marriages to 
reconsider,” says Linsky, who suggests that 
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it’s a good idea to pull together your paper-
work and consult lawyers and accountants 
as changes set in. In the meantime, Lambda 
Legal’s fact-sheets provide some guidance. 

WHO’S DIVORCED?
While breaking up is always hard, the new 
ruling will help. Consider the case of a les-
bian couple who were joined in a civil union 
in New Jersey. After they separated, a judge 
ordered the higher-earning partner to pay 
spousal support. If the couple had been 
married under federal law, the partner pay-
ing the spousal support could have deducted 
those payments from her federal taxes, saving 
her thousands of dollars a year. The new 
ruling may change that—if the IRS consid-
ers civil unions as marriage. 

Another wrinkle: The partner paying 
spousal support in New Jersey expects that 
a judge will also require her to give her ex 
a chunk of her 401(k). Because federal law 
governs these retirement plans, she hasn’t 
known whether her company would make 
the distribution. A hetero ex-spouse can 
roll the 401(k) payment into a retirement 
account, thereby avoiding taxes. Will a 
lesbian ex-spouse have that benefit, post-
Windsor? We shall see. 

INCOME TAXES
Life under the new regime may be simpler 
but not necessarily cheaper. Gay married 
couples typically have had to prepare four 
tax returns: two federal returns, as though 
they were single; a joint state return; and, 
because the state return requires certain 
federal numbers, a federal joint return, too. 
Now they can file one joint state and federal 
return, as most hetero couples do. 

If one spouse makes a lot more mon-
ey than the other, a joint return in effect 
lowers the couple’s taxes by combining 
their income. But when two high-earners 
file jointly, they may pay more than they 
would if they were single—incurring the 
famous “marriage penalty.” 

If you stand to save money by filing 
jointly, you should be able to refile for the tax 
years 2010, 2011 and 2012. But this stuff is 
complicated so check with the professionals 
first to make sure you are making the right 
decisions. Windsor got hit with an estate 
tax bill of $363, 000 after Spyer died, just as 
though a total stranger had left her money. 
But now, married same-sex survivors should 
be free of estate tax. This also means that 
you can give your spouse money while you’re 
both alive without worrying about taxes.   

SOCIAL SECURITY
Your lesbian widow could now be eligible 
for the Social Security “widow’s benefit.” 
Although you may not be in luck if you live 
in a state that doesn’t recognize your mar-
riage, the agency’s rules suggest that bene-
fits would extend to some couples in civil 
unions and domestic partnerships. Your 
widow may be entitled to benefits from any 
pension covered by federal rules. And you 
can’t name someone else as a beneficiary of 
your retirement plan without your spouse’s 
consent—another protection that now 
should extend to many same-sex couples. 
None of this means that you can skip do-
ing some financial planning. “People may be 
lulled into a false sense of security,” Jacobs 
worries. You’ll still need wills to clarify what 
each of you will inherit. 

EMPLOYEE BENEFITS
Within hours of the decision, Defense 
Secretary Chuck Hagel announced that 
the Pentagon would give gay service mem-
bers nearly 100 perks that were off-limits 
under DOMA. Federal employees gener-
ally should see broad benefits. But it’s less 
clear what other employers will do.  

HEALTH INSURANCE
Under federal law, employer health insur-
ance plans must allow you to include your 
spouse, but gay people living in states that 
don’t recognize their marriages may run into 
problems. Linsky expects to see court cases 
challenging the policies of private employ-
ers who don’t grant either health or pen-
sion benefits to spouses, if the employers’ 
plans rely on a definition of marriage based 
on DOMA. If you paid extra federal taxes 
on health insurance coverage because your 
marriage wasn’t federally recognized, talk to 
your employer about adjusting the amount 
of your 2013 withholding.

IMMIGRATION
Under federal law, an American can marry 
a non-citizen of the opposite sex and help 
them obtain a green card and eventually 
become a citizen. That hasn’t been true for 
same-sex couples. Jacobs works with a gay 
man who is married under D.C. law to a 
non-citizen: “They’ve been living under the 
threat of deportation hanging over him like 
a sword for years,” he says. Now, according to 
Immigration Equality, a gay-rights group, 
you can apply for a green card if you are 
legally married—even if you now live in a 
state that doesn’t recognize your marriage. 

However, it’s not clear whether civil unions 
or domestic partnerships will count. 

WHERE WE STAND
The Windsor decision is a big moment—
but, as Morgan puts it, “We didn’t get to full 
marriage equality. It is certainly coming fast-
er than I ever expected, but every day we wait 
there are real consequences and costs. Every 
day our marriage isn’t recognized, we are 
vulnerable. Because of this, for many of us, 
[the DOMA] victory was quite bittersweet.” 
Cases challenging state bans like the one in 
South Carolina are in the pipeline. You can 
also expect to see more marriages among the 
estimated 650,000 same-sex couples who 
are living together nationally—those federal 
benefits can be persuasive.

In a recent survey of LGBT Americans 
by the Pew Research Center, more than half 
of the unmarried gay men and lesbians said 
they’d like to marry someday, and 4 percent 
of gay men and 6 percent of lesbians said 
they were currently married. Lesbian mar-
riages, Pew reports, outnumber gay men’s 
marriages everywhere except in New York 
City. So, if you haven’t done it yet, now may 
be the time to take the plunge! 

HOW TO POP THE QUESTION
Now that DOMA has gone the way of the  
dinosaurs, how do you pop the question? Who 
better to ask about “The New Etiquette of the 
Rainbow” than same-sex jewelry LVOE designer 
Rony Tennenbaum. 

1. Be prepared.  “I have had so many girl 
couples tell me when the moment came, they 
thought they were prepared, but ended up 
saying nothing like what they expected.”
2. Intimate proposal or grand gesture?  
“Don’t limit yourself, but be true to who you are 
and your partner. For those who want to make 
a splash, I say go for the grand gesture!” 
3. Who proposes to whom? “There is some-
thing very powerful in each of the couple being 
able to ask the question: ‘Will you Marry Me?’ 
and having the satisfaction of hearing: ‘Yes!’ ”
4. Save the edibles for the after party. 
“When a ring leaves my hands in its beautiful 
ring box, it has been polished to its brightest, 
cleaned and sparkling. Don’t ruin that beautiful 
look with cake crumbs and sugary syrup.” If 
you’re looking for a unique way to reveal a ring, 
he suggests putting the ring box on a napkin in 
the middle of the plate. —Hassina Obaidy


