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Thai Union Frozen Products is facing a rigorous antitrust review as it attempts to
acquire Bumble Bee Foods thanks to its high market share, a strict regulatory climate
and the consolidated nature of the canned tuna industry, lawyers told Undercurrent
News on Tuesday.

The Department of Justice (DOJ) has likely already begun reviewing the implications of
a tie-up between Bumble Bee and Thai Union-owned Chicken of the Sea. A well-
placed tuna industry source told Undercurrent the DOJ has contacted the company to
discuss the deal.
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The combined Bumble Bee-Chicken of the Sea entity's market share -- estimated at
48% -- would be high “enough that the enforcement agency handling the matter will
investigate it thoroughly,” Morris Bloom, an attorney at antitrust firm Axinn Veltrop &
Harkrider, told Undercurrent.

Together, the two would overtake Starkist, owned by South Korean seafood giant
Dongwon Enterprise, as the largest player in shelf stable tuna in the US market.
Bumble Bee is already the biggest shelf stable company in North America.

Jeffrey Jacobovitz, a litigation partner at Arnall Golden Gregory and the co-chair of the
firm’s antitrust group, agreed the deal is likely to face a tough review, if for no other
reason than the current regulatory climate.

“In terms of the overall competitive outlook of the FTC [Federal Trade Commission],
they have been more aggressive,” he said.

The FTC’s filing to block the Sysco-US Foods deal for antitrust reasons -- which Sysco
is challenging -- heightened awareness of increasing regulatory strictness surrounding
deals, investors told the Wall Street Journal recently.

The FTC's aggressive approach is no different from the climate at the nation's other
antitrust enforcement agency, the DOJ.

“The DOJ under Bill Baer [DOJ assistant attorney general] has been aggressive as
well," Jacobovitz said.

In fact, Baer himself emphasized the importance of being “trial-ready” in a speech at
the Feb. 6 Global Competition Review’s fourth annual Antitrust Law Leaders Forum.

“We need always to be prepared to vindicate at trial the great charters of economic
freedom and protect the free markets the antitrust laws were meant to encourage,” he
said.

He also emphasized the need to be ready to examine international mergers, stating
“Engagement and coordination no longer end at our shores. That is quite an
understatement. Each day, the world economy becomes more tightly integrated…
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Engagement and coordination with other enforcement agencies within the federal
government is crucial."

Trouble at the top

The canned tuna industry market share of Thai Union if the deal goes through is already
widely understood by simply looking at the retail shelf.

The top players in US canned tuna are Starkist, with 30% market share; Bumble Bee
with 28% and Thai Union subsidiary Chicken of the Sea with 20%, according to a June
2014 report from Bualuang Securities. These numbers would bring Thai Union’s market
share to 48% with the pending Bumble Bee buy.

A report from UBS, published at the same time as Bualuang's, estimated Bumble Bee’s
share of the US market at 25%, behind Starkist’s 36%, but ahead of Chicken of the
Sea’s at 20%.

These are both different from the assessment of the WSJ, which has them at 36%,
25% and 13% respectively, bringing the total for the merged entity to 36%.

Chicken of the Sea is bigger in light meat tuna, while Bumble Bee is the main player in
albacore. A way to deal with antitrust issues could come in the form of Chicken of the
Sea being used only for light meat, while Bumble Bee would focus on albacore,
Youssef Abboud, the UBS analyst, wrote, last year.

Regulators will subpoena sales information nation-wide in order to make its own market
share determinations, but the exact percentages are less important than the fact that
the market share of the merged entity -- and, also notably, its major competitor -- is
high, said Bloom, whose 25 years working for the FTC culminated in 2011, when he
was deputy assistant director.

High market share “can send alarm bells to antitrust regulators that the prices could go
up post-merger", said Bloom.

“Courts have found problems in a number of instances in mergers where the market
goes from three major competitors to two," he said.



In July of 2000, the FTC filed an injunction to stop the merger of baby food companies
Beech Nut and Heinz. Even though the a merged Beech Nut-Heinz would only have
controlled about 28% of the market, the combined market share of them and their
largest competitor – Gerber, which controlled 70% -- would have totaled 98%, raising a
red flag for the FTC that the merger would “create a duopoly", the FTC said at the time.

Even though the FTC lost its injunction, the merger did not go forward.

Mergers in markets with just three major competitors can result in several negative
price scenarios, Bloom said.

In perhaps the most obvious scenario, the merged entity can raise prices unilaterally
knowing that consumers view the merged brands as close substitutes, or that the two
remaining competitors coordinate higher pricing through market signals knowing that
the smaller competitors are not large enough to keep prices in check, he said.

The DOJ has also flexed its muscles in recent years over cases when two of the top
three brands in a market have attempted to merge.

In January of 2013, the merging of the top one and three beer brands prompted the
DOJ to sue Anheuser Busch InBev, ultimately pushing the company to agree to divest
the entire US business of the company it was acquiring, Corona brewer Grupo Modelo,
DOJ's head, Baer, said during his recent speech.

Taking notes from Europe

The US tuna market, however, is unusual compared to mature tuna markets in Europe
for its inclusion of three strong brands along with the private label category. Other such
markets have two main big brands. In the UK, those are Thai Union-owned John West;
while in France they are Petit Navire and Saupiquet.

Chris Lischewski, CEO of Bumble Bee, addressed this, in a interview with Undercurrent
from 2013.

“Is the US a three-brand market? In the perfect world, you would have two brands and
private label,” he said, at the time.
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At the start of this year, however, Lischewski told Undercurrent he now does not see
any situation where either brand would cease to exist. "Both have strengths and
weaknesses that can be combined to create a stronger business,” he said, in
the interview from January.

“I feel we can operate both brands in different segments of the market, but we have to
do a deeper dive into that after the deal is completed," he said.

If Thai Union is allowed to keep both brands, it can go into a retailer and use one brand
as a true price brand and one more of a profit-driving brand, said one US tuna sales
veteran, not wishing to be quoted by name.

“It would give them a lot of flexibility to negotiate things with customers. Most retailers
still carry all three brands, plus private label, so I don't think it will impact Starkist from a
distribution standpoint,” he told Undercurrent.

“But, in retailers that do only stock two brands plus private label, Thai Union would
have a good story on being a single supplier for the two branded offerings,” he said.

Successful remedy in divestitures?

Jacobovitz said the DOJ, in past cases such as these, has required sell-offs either
locally or regionally in order to approve that deal.

“Frequently the government when resolving mergers will seek divestitures of certain
assets in certain markets,” Jacobovitz said. “And that could resolve certain competitive
issues.”

In certain cities, for instance, a brand might be required to sell its product to another
company, he said.

He likened the remedy to American Airlines, which settled with the DOJ in November
2013 by agreeing to divest of slots at gates in key constrained airports across the
country in order to gain merger clearance to merge with US Airways.
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In the more recent and more closely-related case of Sysco and US Foods, it should be
noted, Sysco's agreement to sell 11 facilities to Performance Food Group was
not successful in preventing the FTC's attempt to block the deal, although the final
verdict is yet to come this summer with administrative review.

Analysts covering Thai Union and industry sources feel something has to give with the
deal. "They will have to give up something," said one analyst, not wishing to be quoted
by name.

Sources feel the deal presents a double-edged sword for Dongwon and Starkist. On
one hand, a combined Thai Union and Bumble Bee would present a much stronger
competitor. On the other hand, if the DOJ makes Thai Union sell some assets, it could
present an opening for Starkist.

“If they're [Thai Union] allowed to keep both brands, it will definitely have an impact on
Starkist. It would totally change the dynamic with many customers,” he said. “This
wouldn't come into play in areas where Starkist is strong.  But, in areas like the Pacific
Northwest and the Northeast, it could be an issue.”

Although Dongwon is likely to feel threatened by the deal, another source, a former
executive with Starkist, said he feels it is unlikely there will be any kind of knee-jerk
reaction, particularly in the market place.

“Don't forget Starkist had a great year last year and expect this [year] to follow suit, due
to low raw material pricing. They remain number one in the US market -- if you don't
combine Chicken [of the Sea] and Bumble Bee -- and they will probably feel it is up to
Thai Union to play the first card,” said the source, source C, also not wishing to be
named.

For Starkist and Dongwon, the government forcing Thai Union to sell off parts of the
business would present a chance for opportunistic deals, sources told Undercurrent.

“If Thai Union has to sell off some brands or segments, then there won't be much of a
change in the market. They [Starkist] will still have to fight both brands, just owned by
different companies,” said source B.
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“Additionally, if they have to sell off some of the non-tuna canned seafood items, it
actually presents an opportunity for Starkist to get into that area, which they definitely
need to do,” he said. Dongwon and Starkist have already started to do this, with a deal
for a 12.5% stake in Alaska salmon processor Silver Bay Seafoods, which plans to get
into canning.

This can then feed into Starkist and also Dongwon F&B, the Dongwon group's
domestic shelf stable seafood and food group, which is the largest player in South
Korea in canned tuna and is also expanding in salmon.

The DOJ did not return a request for comment from Undercurrent on the investigation,
and an FTC spokesperson declined to comment on who was investigating the deal but
said the agencies are barred from confirming any investigations unless the companies
themselves do so first.

Thai Union spokeswoman Sasinan Allmand told Undercurrent the company plans to
“strictly limit” its comments in regards to the deal until it receives antitrust approval.

Yet even Thai Union revealed expectations of a lengthy antitrust review, as it said when
it announced the deal in December it did not expect it to clear antitrust review until the
second half of 2015.

The high level of scrutiny is not necessarily a negative sign, as Baer is aiming to
encourage the DOJ to keep a balanced view.

"Another basic principle we need to remember is that competition is not neat,
organized, or pretty," he said in his speech this month.  "There will be big winners and
big losers in many markets – and big temptation to stifle these new competitive
dynamics. We see that most often when a new business model disrupts the old way of
doing things and threatens profits incumbents may see as an entitlement."
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