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I haven’t been around for all of those 
transfers, but I do recall a good number 
of them – and the subsequent changes 
in tax legislation. Although estate tax 
roots in the United States go back to 
1789, it wasn’t until 1976, during the Ford 
administration, that comprehensive 
legislation included the federal estate, 
gift, and generation-skipping taxes. In 
2001, during the Bush administration, 
transfer taxes were reduced over nine 
years, and the estate and generation-
skipping taxes were repealed in the 
tenth year, with an automatic restoration 
to 2001 rules and taxes in 2011. (George 
Steinbrenner, who rarely missed an 
opportunity as the owner of the New 
York Yankees, died of a heart attack in 
2010, passing his $1 billion plus estate to 
his heirs free of estate tax.) Our current 
laws, which came into effect in 2011, will 
also be relegated to the history books, 
possibly quite soon, and then – well, 
it’s anyone’s guess. 

The scope and timing of these tax 
changes, along with so much of our new 
president’s plans, are uncertain. We have 
no sense of his governing philosophy. 
In my lifetime, there has only been 

without any prior political experience 

– and Dwight Eisenhower’s military 
background was arguably more analogous 
to government than Donald Trump’s real 
estate and media businesses. Unlike Ike, 
many of Mr. Trump’s senior advisors 
also lack political experience. That is 
both shocking and intriguing.

How will businesspeople perceive our 
government? What will happen if the 
lines between the Beltway and the 
rest of the United States start to blur? 
How will the markets react? No one 
knows, of course, but I am confident 
that our approach to assessing both 
the risks and opportunities associated 
with this changing environment is 
sound. In this issue of Independent 
Thinking, as in everything that we 
do, we consider the issues from an 
investment and a strategic wealth and 
fiduciary planning perspective. 

John Apruzzese, our Chief Investment 
Officer, looks at the market reaction 
since the election and discusses our 
long-term asset allocation, while Chris 
Zander, our Chief Wealth & Fiduciary 
Advisor, weighs some of the planning 
considerations. Colleagues from 
these and other wealth management 
disciplines also share their views, as 

does one of our carefully selected 
external managers; in this case on 
real estate. 

As we enter our ninth year, with 
$6.5 billion in client assets under 
management, we take pride in our 
performance on behalf of our clients 
and in the close relationships that 
we have built, with our clients and 
among each other, as a national team. 
We are excited to continue building 

new standard in wealth management. 

As always, please feel free to 
contact any of us at Evercore Wealth 
Management to discuss the topics in 
this issue of Independent Thinking,
or with any other questions or 
comments you may have. There 
will be a lot to talk about this year, 
and we look forward to continuing 
the conversation.

A Message from the CEO
This season started with a bang. Shock in the markets on 

election evening gave way almost immediately to awe at the 

prospects for economic growth under the new administration. 

Shock in our broader society has been slower to dissipate, 

although we should all be a little in awe that the country 

has emerged from such a divisive election to manage, for 

the 45th consecutive time, a peaceful transfer of power.

Jeff Maurer
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Investment Outlook: 
Cautious Optimism
By John Apruzzese

Global Investment Management

We all struggle to predict the outcome of specific events, let alone the future in 

general. Once a result is known, whether it is the performance of the markets this year 

or the votes last year for Brexit and Donald Trump, it is human nature to believe in the 

aftermath that the result was likely, or even inevitable – and to tell anyone who will 

listen that we saw it coming. However, attempts to predict the economy and financial 

markets mean addressing issues that aren’t subject to statistical analysis. In other words, 

not only is the outcome unknowable, but the odds of the outcome are also unknowable. 

The term economists use to describe 
this type of exposure, as opposed to 
the more manageable world of risk, is 
radical uncertainty. As investors, we 
should strive to distinguish between 
the known and the unknowable – and 
to manage our portfolios accordingly. 
Investing requires subjecting current 
wealth to radical uncertainty in an 
attempt to preserve and enhance future 
purchasing power. We address this 
dilemma by employing well thought-out, 
time-tested investment principles. 

The first and most powerful principle 
is diversification. Because investment 
returns are radically uncertain, it is of 
paramount importance to expose capital 
to a range of risks that are as unrelated 
to each other as possible. That’s why 

we allocate assets across a range of 
investment classes defined by their risk, 
return and liquidity characteristics, as 
appropriate to meet each investor’s 
goals. (See the box on page 4 to view our 
asset allocation and a brief summary of 
our current thinking on each class.)

Our second most important principle is 
to commit as much of each investment 
portfolio as possible, given the risk 
tolerance of each individual or family 
investor, to growth investments in 

well-established, profitable businesses 
without excessive leverage, operating 
in a reasonably regulated free market 
economy with relatively low corruption. 

In addition to publicly traded stocks, this 
allocation can include private equity to 
the extent that the associated illiquidity 
is tolerable. Very selective allocations 
to additional alternative investments 
can further diversify the portfolio. 
(See our interview with one of our 
external managers, Jon-Paul Momsen 
at Harbert Management, on page 12. 
While investments in real estate may 
seem counterintuitive as interest rates 
are rising, we like the opportunistic 
approach of investing in properties 
in smaller markets where they can 
add value.) Cash equivalents and 

The first and most  
powerful investment 
principle is diversification 
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high-quality bonds are added to the 
portfolio to help a portfolio ride out a 
financial crisis, as well as run-of-the-mill 
equity bear markets. 

The events of 2008 demonstrated that 
a major financial crisis significantly 

reduces the power of diversification. 
It’s worth remembering that, as Mervyn 
King, the governor of the Bank of 
England from 2003 to 2013, wrote in 
his inspired book, The End of Alchemy: 
Money, Banking and the Future of the 
Global Economy, the basic money and 
banking system employed by all the 
developed economies is flawed, prone 
to crisis, and in need of reform. 

The best defense for investors against a 
financial crisis is the right combination 
of diversification and liquidity – and  

the fortitude, or inherent optimism,  
to not panic. Indeed, we would argue 
that this blend constitutes the third 
principle in the management of  
robust portfolios.

So, why are we cautiously optimistic?  
We are optimistic in large part because  
we know that our approach in trying to 
achieve the best possible risk-adjusted 
returns, net of fees, taxes, and inflation, 
along with our close relationships  
with our clients and their families, has 
stood us in good stead.

The best defense is 
diversification and  
liquidity – and fortitude
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Allocation Asset Class Our Current View

Defensive Assets

Designed to preserve capital 
and provide current income.

•   Core Municipal Bonds

•   Core Taxable Bonds

•   Mortgage and Asset 
Backed Securities

Interest rates are likely to rise as growth steadies and inflation increases, partially due to 
Trump policies. But longer-term deflationary forces, such as technological advancement, 
aging demographics, and historically high levels of national debt, could keep rates from 
moving too high. We are maintaining a position in high-quality municipal and corporate bond 
portfolios with intermediate duration of between four and five years. High-quality bonds also 
offer diversification in the case of a Trump mistake that upsets equity markets or the economy 
more broadly.

Credit Strategies

Developed to enhance total 
returns through credit risk 
exposure while minimizing  
interest rate risk.

We retain selected outside 
managers of liquid alternative 
fund strategies that invest in 
a range of non-investment 
grade credit instruments.

•   Floating Rate Bonds 
and Loans

•   Alternative Lending 
(small businesses  
and consumers)

•   High-Yield Bonds

We invest in credit assets that take on credit risk but very little interest rate risk. These 
strategies could become even more attractive if the incoming administration lowers 
individual tax rates for the highest earners. We recommend investments in a mutual fund 
strategy that purchases U.S.-dollar denominated liquid credit assets around the globe.  
This strategy aims to reduce downside risk while maintaining an attractive total return 
through the cycle. Additionally, we invest client assets in a mutual fund that focuses on 
purchasing small business, consumer and student loans globally. This strategy takes on very 
little interest rate risk, as the loans have very short maturities in most cases. We also invest 
in a credit strategy within our illiquid asset category. This combination of diversification of 
credit risks and low interest rate risk seems to us prudent in the current environment.

Diversified Market Strategies

Designed to offset risks to 
which traditional allocations 
of bonds and diversified stock 
portfolios are vulnerable.

We retain outside managers 
and select securities that 
have low correlations to 
traditional equities and fixed 
income investments.

•  TIPS

•   Gold and Commodities

•   Foreign Bonds

•   Liquid Alternatives

•   Multi-Strategy  
Hedge Funds

In this economic environment, it makes sense to invest in uncorrelated return streams.
These strategies are also typically tax inefficient, so the potential individual tax cuts 
would also benefit this asset class. Our Diversified Market Strategies asset class is 
designed with two purposes in mind: to provide a negative correlation to equities and 
bonds; and to generate a positive return through a full market cycle, typically defined as 
five to seven years. Ideally, the individual strategies within this asset class should also be 
uncorrelated to each other. We also prefer simplicity, low fees, and good liquidity. 

Growth Assets

Incorporate all  
growth-oriented assets.

We manage a core  
mid-large cap portfolio of 
predominantly  
U.S. stocks.

We additionally retain 
outside passive and active 
managers for large cap, small 
cap, international developed 
and emerging markets.

•   Core U.S. Equity

•   Small Cap U.S. Equity

•   International Equity

•   International Small 
Cap Equity

•   Emerging  
Markets Equity

•   Long/Short  
Hedge Funds

We remain overweight U.S. equities, and hold underweight exposure to both developed 
international and emerging market equities. While not cheap, we continue to overweight 
the U.S. equity market due to its higher expected economic and earnings growth relative 
to other developed markets, and its superior rule of low, lower corruption and greater 
transparency than emerging markets. In the U.S. after seven consecutive negative quarters, 
the third-quarter operating earnings grew 3% and estimates for 2017 continue to rise. We 
believe some of Trump’s fiscal policies, particularly corporate tax cuts and deregulation,  
are not priced into earnings estimates and could bolster U.S. earnings further.

Illiquid Assets

Allocated to investments with 
potential for high-growth 
returns that are evaluated 
in the context of risk, tax 
consequences, liquidity needs 
and time horizon.

•   Private Equity

•   Venture Capital

•   Illiquid Real Estate 
Investments 

•   Private Credit

Illiquid assets, due to their illiquidity and ability to take advantage of longer-term opportunities, 
are able to earn a premium of approximately 3%-5% over public securities with a similar risk profile 
over the course of an investment cycle. We currently recommend a middle market lending fund 
that has historically produced high and consistent cash flow while investing in a high-quality 
portfolio of floating rate loans to small and medium-size businesses. We also recommend  
a private real estate fund (detailed in the interview with a Harbert Portfolio Manager on  
page 12). While not reliant on potential policy changes, pro-growth changes to fiscal policy 
in the U.S. would offer some of the same potential benefits to illiquid assets as they do to their 
public counterparts. Over the course of 2017, we will continue to invest across the illiquid 
spectrum, which includes private equity, venture capital, private real estate and private credit. 

Our investment classes are defined by their risk, return and liquidity characteristics.
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three years, which is saying something, 
since we are eight years removed from 
the last downturn. While we remain 
guarded against excessive optimism in 
the aftermath of the election results 
that everyone (actually, just about no 
one) saw coming, it’s important to note 
that bullish sentiment is not as accurate 
a signal of a market top as bearish 
sentiment is a signal of a market bottom. 
Optimism and its underlying drivers have 
a tendency to last far longer than fear 
and contraction.

We are cautious because, as discussed, 
we recognize that our money and 
banking system is flawed and prone to 
crisis. Of course, we are also cautious 
because the Trump presidency has no 
precedent. Would anyone really be 
surprised if it ended in tears? However, 
it’s important to remind investors that 
the U.S. economy and markets are 
more robust than observers of Beltway 
machinations may fear. 

We remain overweight the United 
States in our portfolios. The European 
Union continues to struggle with high 
unemployment and serious internal 
imbalances. Japan’s population 
continues to shrink, and the country, 
which has been unable to reinflate even 
though it has outdone the United States 
in relative monetary expansion, now 
appears to be aggressively devaluing 
the Yen. China, still the growth engine 
of the world, is struggling to keep its 
economic growth rate above 6% through 
unsustainably high debt growth. And 
India, which looked so hopeful just 
a year or so ago, has since inflicted 
serious self-harm in meddling with its 

We are also optimistic because we 
believe a relatively lightly regulated 
free market economic system in the 
United States will generate a healthy, 
growing economy and positive real 
returns over the long run. Consumers, 
small business owners, and CEOs all 
registered increased optimism after 
the election, and there is now a broadly 
held expectation of substantial policy 
changes friendly to businesses and 
investors. The most likely of these 
will be reform of corporate taxes and 
lower rates; deregulation of businesses, 
especially in the banking and energy 
sectors; and reform of individual income 
taxes and lower rates. To us, it seems 
unlikely that the potentially damaging 
policy changes concerning free trade 
and immigration will materialize in 
anything like the forms proposed during 
the election. 
 
All these potential policy changes are 
inflationary, so market expectations 
of inflation have been boosted. At 
this point, the move in the stock 
market to relatively high valuation 
levels and a substantial increase in 
long-term interest rates, along with 
the expectation for two to three rate 
increases from the Federal Reserve  
this year, are largely priced into the 
markets. Still in the cards, however, 
is the possible revival of what John 
Maynard Keynes famously called  
animal spirits. In other words, sustained 
optimism can be self-fulfilling, causing  
an increase in demand and additional 
long-term investments – and each 
reinforces the other in a virtuous cycle. 

It is therefore quite possible that we 
will have increased economic growth 
and no recession for the next two or 

There is now an expectation 
of substantial policy changes

Our portfolios are  
designed to benefit from  
U.S. expansion

5evercorewealthmanagement.com

own currency. There are opportunities, 
notably still in the rising consumer 
class in China, but we remain extremely 
selective in our overseas exposures.

In short, our balanced portfolios are 
designed to benefit from a continuation 
of the U.S. expansion, while limiting the 
associated risks as much as possible, 
mindful that we cannot know what we 
don’t know. We will continue to adhere 
to our established asset allocations and 
work hard to ascertain the winners and 
losers within each asset class as policies 
and circumstances change.

John Apruzzese is the Chief Investment Officer 

at Evercore Wealth Management. He can be 

contacted at apruzzese@evercore.com.

Global Investment Management
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It is not, however, the time to unwind or 
even suspend wealth transfer strategies 
that could mean exposure to unacceptable 
risk. Strategic wealth planning, as it 
should be practiced, will remain at least 
as complex and as meaningful as ever in 
protecting and growing family wealth in 
this new environment. 

As always, the devil will be in the details. 
A repeal of the estate tax, for example, 
is likely to coincide with higher income 
taxes on appreciated assets at, or 
even after, death, on a carryover basis. 
Without proper planning, the result could 
be at least as detrimental to a family’s 
total wealth as the estate tax, and 
possibly even more so. 

Let’s consider what we know so far and 
what we can reasonably expect in this 
year. While it does seem likely that 
headline income tax rates will be lower, 
there are several aspects of the proposed 
changes that require careful analysis 
specific to each individual’s tax situation. 
For instance, while the Trump plan 
eliminates the 3.8% Medicare surtax on 
investment income, the top tax rate of  
20% on capital gains kicks in at $225,000 
of income, not the $415,050 previously,  
for married filers. While the top marginal 
tax rate would be reduced to 33%, the 
various proposals offer limitations on 
itemized deductions either with a hard 
dollar cap (e.g., $200,000 for married 
taxpayers) or limitations on the type, such  

as charitable contributions, state and 
local income taxes or mortgage interest. 

The Alternative Minimum Tax, or AMT, 
which specifically impacts higher and 
median income earners in states with  
high state and local income taxes  
(or who have significant deductions  
that are disallowed for AMT purposes) 
may be repealed. Sole proprietorships 
and pass-through entities may benefit 
from significantly lower income tax. 
But state and local governments may 
very well increase taxes. That could 
really hurt, especially in New York, 
Connecticut, New Jersey, California, and 
other already high tax communities. 

Income tax planning becomes extremely 
important in this new tax regime. 
Maximizing annual charitable deductions 
and avoiding or deferring capital gains 
taxes are still essential. Long-term 
tax deferral and compounding, while 
eventually taxed, will still drive long-
term asset growth, even though current 
tax rates may be lower. If deductions 
such as mortgage interest, charitable 
donations, property taxes, and state 
income taxes are curtailed or eliminated, 
individuals could find themselves 
paying as much tax as before, and tax 
deferral strategies will remain critical 

Everyone has a plan, as Mike Tyson famously said, until 

they get punched in the mouth. For many advisors, the 

surprise election of Donald Trump, with his promises  

of big tax cuts and the repeal of the estate legislation, 

forced a rethink. This is the time to reconsider wealth 

planning, to make sure that families know what to 

expect in the new administration, as plans become policy 

– and after the real impact of taxes, fees, and inflation.

Round One in the  
New Administration
 By Chris Zander

Strategic Wealth Planning
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Topic Current Law Trump Tax Plan
Republican:  
A Better Way Tax Plan

Individual Income  
Tax Rates

Married filing jointly (For 2017):

10% (Taxable income not over $18,650)
15% (Over $18,650 but not over $75,900)
25% (Over $75,900 but not over $153,100)
28% (Over $153,100 but not over $233,350)
33% (Over $233,350 but not over $416,700)
35% (Over $416,700 but not over $470,700)
39.6% (Over $470,700)

Married Filing Jointly:

12% (Not over $75,000)
25%  (Over $75,000 

but not over $225,000)
33% (Over $225,000)

0% / 12%
25%
33%

AMT (Individual) The sum of—
26% of so much of the taxable excess as does not 
exceed $187,800 (for 2017), plus 28% of so much of 
the taxable excess as exceeds $187,800 (for 2017).

Repeal. Repeal.

Net Investment  
Income Tax

3.8% tax of net investment income. Applies to 
taxpayers with modified adjusted gross income 
above (1) $250,000 for married filing jointly and 
surviving spouses, (2) $125,000 for married filing 
separately, and (3) $200,000 for all other taxpayers, 
including trusts and estates.

Repeal. Repeal.

Carried Interest Generally taxed at capital gains rates. Tax at ordinary income rates. No mention.

Savings and  
Investment Income 
(Capital Gains,  
Dividends and Interest)

Long-term capital gain and qualified dividends taxed 
at rates of 0%, 15% and 20%. (Top rate plus NIIT equals 
23.8%.) Short-term capital gain, interest income and 
nonqualified dividends taxed at ordinary rates.

Maximum rate of 20%. Deduction for 50% of net capital 
gains, dividends and interest 
income, leading to rates of 6%, 
12.5% and 16.5%.

Corporate Tax Rates Graduated rate schedule with maximum 
rate of 35%.

15% flat rate on income for profits 
retained within the business.

20% flat rate.

Tax Rate on  
Pass-through Entities

Income earned through partnerships and 
S corporations passed-through to partner/
shareholder and taxed at ordinary income rates.

15% flat rate of income for profits 
retained within the business.

Maximum rate of 25% on income 
earned from sole proprietorships and 
pass-throughs. Deduction allowed 
for reasonable compensation paid 
to owner-operator.

Estate Tax For 2017, rate is 40% with unified credit exclusion 
amount of $5,490,000.

Repeal. Capital gains held until death 
and valued over $10 million subject 
to tax. Disallow contributions of 
appreciated property into a private 
charity established by the decedent or 
the decedent’s relatives.

Repeal.

Some Modest Proposals

Source: Bloomberg. BNA
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in preserving wealth and promoting 
legacies. Charitable remainder trusts 
are an example of a strategy that, 
depending on individual circumstances, 
could be utilized in conjunction with 
a highly appreciated stock position to 
create a tax-efficient, long-term income 
stream while providing a benefit to 
charity in future years. 

As for an estate tax repeal, it may 
not be quite the windfall that many 
wealthy individuals and their families 
expect. Indeed, if repealed, the estate 
tax will likely be replaced with an 
eventual income tax on appreciated 
property by removing the current  
step-up in basis on assets at death. 
Under the Trump plan, there is a 
proposal to tax capital gains at death, 
with an exemption of $5 million for 
individuals and $10 million for married 
taxpayers. Other proposals call for  
the capital gains tax to be levied once 
the beneficiaries sell the asset.

At the same time, there has been little 
to no mention of any gift tax repeal. 
We will therefore need to see how the 
eventual tax legislation addresses the 
ability of individuals and couples to 
make additional gifts to heirs. If the 
gift tax remains at same level, families 
will still want to transition property 
carefully, to protect against a return of 
the estate tax in future administrations 
(or in the event that any tax legislation 
is forced to sunset in 10 years if certain 
corresponding revenue isn’t sufficiently 
generated to pay for it). Again, we will 
also have to see how state governments 
react. Currently, 19 states have estate 
or inheritance taxes. With no federal 

important vehicles for high net worth 
families. Taking advantage of wealth 
transfer opportunities will require 
trusts to provide governance and 
asset protection around those assets 
for generations. Without a crystal 
ball, grantors will still want trusts 
to carry out their intentions under 
myriad economic and tax scenarios, 
and as family circumstances change 
and individuals live longer. The 
importance of establishing trusts 
with flexible terms in situses that 
offer the ability to decant a trust or 
otherwise modify it to allow trustees 
and trust protectors to address future 
legislation or changes in family 
circumstances has never been higher. 

At Evercore Wealth Management and 
Evercore Trust Company, we remain 
on guard, working to ensure that 
our clients are ready for the coming 
changes – and staying on course to 
meet their goals. 

Strategic Wealth Planning

estate tax, states may look to either 
institute or increase their own form of 
a so-called death tax. 

Limitations on gifts and bequests to 
charitable entities are also in play, 
either through the elimination or 
limitation of itemized deductions, 
or through further limitations 
on bequests to family-controlled 
charitable entities (there was a vague 
reference to this in the Trump proposal). 
The potential loss or diminution of 
the option to avoid capital gains on 
appreciated stock gifts to charity and 
also lower death tax costs may require 
forward-thinking strategies well ahead 
of final tax legislation. 

Families considering wealth transfer 
planning should still take advantage 
of gifts that utilize their remaining 
gift tax exemption, as well as those 
that benefit from low interest rates to 
remove future appreciation from their 
estates. These include so-called freeze 
transactions such as grantor retained 
annuity trusts, or GRATs, sales to 
intentionally defective grantor trusts 
and intra-family loans, since all of 
these would avoid any material out-of-
pocket gift tax costs. We would caution 
against any strategies that incur a gift 
tax until future tax legislation is more 
clearly defined. 

Finally, while the potential repeal of 
the estate tax may raise the questions 
about setting up trusts or leaving 
assets in trusts, these will still remain 

Chris Zander is the Chief Wealth & Fiduciary 

Advisor at Evercore Wealth Management 

and the President and CEO of Evercore Trust 

Company of Delaware. He can be contacted  

at zander@evercore.com.

$10MILLION

proposed capital gains tax exemption  

(for married couples)

Income tax planning  
becomes extremely important 
in this new tax regime
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Impact Investing  
with Municipal Bonds
 By Iain Silverthorne 

Municipal bonds, by their very definition, 
have the capability to fund programs 
and infrastructure to serve the public 
good. Indeed, they must serve the public 
good to retain their tax-exempt status1. 
Both state and local governments  
are increasingly focused on debt 
issues, to address additions to federal 
regulations without commensurate 
federal funding. While these regulatory 
burdens may ease under the new 
presidential administration, it is possible 

In past issues of Independent Thinking, we have written extensively about  

private investors’ increasing interest in incorporating their Environmental,  

Social or Governance, or ESG, preferences into at least part of their equity 

investing mandates. Can these same ESG preferences be accommodated  

in allocations to defensive assets without sacrificing return or liquidity?  

We believe the answer is a resounding yes. 

1  Internal Revenue Service Publication 4079, 
“Tax-Exempt Governmental Bonds”

Our ESG investment  
process is largely the same  
as for traditional bonds
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and anti-pollution projects for water, 
wastewater and public power systems. 

As the managers of tax-exempt 
municipal bond portfolios, our 
investment process for ESG mandates is 
largely the same as it is for traditional 
bonds. We want to understand the 
fundamental credit profile of each 
qualified issuer and the likelihood that 
it will pay bondholders on time and in 
full, based on economic, administrative, 
financial, and debt factors. In short, we 
are focused on risk-adjusted returns.  
We also consider the use of bond proceeds 
to fund programs and infrastructure 
projects to serve the public good and, 

that demand from investors anxious  
to protect the environment and effect 
social and governance change will  
grow correspondingly. 

In the interim, investors have plenty  
of choice. Capital projects that now  
meet ESG criteria for municipalities 
or non-profit organizations include 
programs as diverse as affordable 
housing, mass transit, public education, 

in doing so, meet each client’s specific 
goals in the context of his or her appetite 
for risk. 

Investors in Oregon debt, for example,  
need to know just how the Portland Water 
Bureau supports its claim to fame, “From 
forest to faucet, we deliver the best drinking 
water in the world.” It does so through a 
continued willingness to regularly increase 
user rates to support debt and operations 
(although rates remain in line with its 
regional peers). The city is on track to 
meet its 2020 Environmental Protection 
Agency water storage facilities compliance 
deadline and to accommodate its expanding 
economy while maintaining its Aaa-rating. 

A virtuous circle: ESG 
demands both economic  
and social returns 

Some municipal sectors naturally lend themselves to bond issuance and social impact investing. While many of the  
goals and requirements are driven by Washington legislation and departmental regulations, state and local governments 
are inevitably responsible for implementation. Under the new Trump administration, there are expected questions about 
changes in all sorts of federal regulations that have driven many of these socially responsible investment initiatives  
and the amount of federal monies available to address them. Initial proposals from the Trump team have also indicated 
a growing interest in using the private sector; specifically, Public-Private Partnerships, or P3s, to address the nation’s 
infrastructure needs. We will address any related investment opportunities in future editions of Independent Thinking. 

Waterworks, Sanitary Sewer & Drainage Utility Systems: 
Examples of debt for these essential public health services 
are utility revenue bonds issued by a city or utility board, 
retail raw-water service providers such as irrigation 
districts, and a regional authority that provides primarily 
retail water and sewer service. 

Electric and Gas Systems: The strength of a utility’s 
operational profile and cost competitiveness is rooted in 
its portfolio of power and fuel supply resources. Successful 
resource planning, most often accomplished through 
fuel source diversity, is fundamental to the utility’s future 
health, given the objective to provide low-cost, safe, and 
reliable power supply to its customers.  
 
The continuing challenge of managing environmental 
regulations related to clean air and renewable standards 
underscores the importance of maintaining a variety of 

power and fuel resources. Public power electric utilities 
with limited diversification or that are heavily reliant on 
a single type of generation and fuel source (including 
coal) are typically subject to generation risk exposure. 
However, we generally view debt issued to diversify the 
generation base and mitigate this reliance favorably.

State Housing Finance Agencies: HFAs are established 
by state or local law to provide financing for affordable 
housing and, as such, play an important role in the 
housing market. They are generally self-supporting 
entities, primarily paying bond debt service and 
expenses from revenue generated by the loans they 
finance. Interestingly, some HFAs are also involved in 
other activities, such as issuing bonds for economic 
development, infrastructure, or privatized military 
housing, and administering housing programs funded by 
the state or federal government. 

Muni Bonds and ESG: Plenty of Options
By Howard Cure
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Other recent examples of this virtuous 
circle – in which ESG demands both  
economic and social returns – 
include bonds issues designed to 
expand mass transit options, provide 
affordable housing options to lower 
the homelessness rate, and improve 
public school infrastructure, notably in 
energy efficiency, to create long-term 
financial and environmental benefits. 
It’s worth mentioning that all projects 
of this type also support the local 
construction trade and expand other 
employment opportunities. 

It’s also important to note that not all 
environmentally or socially beneficial 

use of proceeds can be considered 
an acceptable bond investment if the 
ultimate security for the debt runs 
counter to an investor’s ESG goals. 
For example, tobacco bonds issued 
by a state to fund various education 
projects but ultimately secured by 
tobacco company payments from the 
Master Settlement Agreement would  
be excluded from our ESG framework. 

However, most of the credit-worthy 
issuers that we follow in the municipal 
bond market qualify for our ESG  
tax-exempt investing framework  
(see the box below). Interested investors 
may find that they can express their 

values without making substantial 
changes to their portfolios. For taxable 
investors, these municipal bonds can 
play a critical asset allocation role 
in providing tax-efficient income, 
along with the diversification and 
risk reduction benefits traditionally 
associated with defensive assets.

Iain Silverthorne is a Partner and  

Wealth & Fiduciary Advisor at Evercore 

Wealth Management. He can be contacted  

at silverthorne@evercore.com.

Not-for-Profit Healthcare: Hospitals face the challenge 
of balancing spending to support the mission, clinical 
services and capital reinvestment with sustaining long-
term financial viability. Concentration of government 
revenue sources adds pressure to operating performance. 
The size and breadth, or scope of operations, of a hospital 
is a general gauge of its significance in its region. A 
greater scope of operations typically indicates stability, 
diversification of product lines and revenue sources, and 
the ability to take advantage of economies of scale and 
generate sufficient cash flow for capital investment. We 
rarely invest in the debt of hospitals where the institution 
does not have a significant market share. 

Mass Transit Enterprises: The mass transit sector covers 
several modes of transportation, including bus, rail, light 
rail, and ferry. This sector enjoys unique strengths, including 
high essentiality, enduring demand through economic 
cycles, little or no competition, predictable revenues, and 
relatively low carbon footprints for users. These systems are 
capital intensive, including pressure to fund capital projects 
and high maintenance costs from available system revenues 
after the payment of debt and operating expenses. 

Community College Revenue and Tax Backed Bonds: 
Community colleges play a vital role in U.S. higher education, 

serving approximately 40% of all undergraduate students in 
the country. As access-oriented, low-cost institutions, they are 
often an entry point to higher education. 

Green Bonds: Green Bonds, as a subset of Socially Responsible 
Fixed Income Investing, or SRFI, allow us to expand the 
number of sectors included in our ESG enterprise universe. 
Besides sectors that lend themselves to SRFI, such as mass 
transit, public housing, and community colleges, bonds with 
proceeds that have beneficial environmental aims can also be 
part of an ESG investing framework. 

Moody’s Investors Service has begun issuing separate Green 
Bond Assessments, or GBA, to help investors determine if 
Green Bond proceeds are being used to achieve positive 
environmental outcomes. To date, Green Bonds are either 
GB1 or GB2, at the top of a Moody’s five-point scale. Issuance 
estimates for Green Bonds in the municipal markets in 2016 
are between $6.3 and $7.2 billion, a meaningful step up from 
$4.1 billion in 2015 and $2.4 billion in 2014.1

1  S&P Global Ratings: What’s Next for U.S. Municipal Green Bonds

Howard Cure is the Director of Municipal Bond Research at Evercore 

Wealth Management. He can be contacted at cure@evercore.com.
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Q:  Please describe your approach. What does Harbert mean by 
the value-add side of the market?

A:  We create value through the enhancement of cash flow 
streams. We look to improve the quality, quantity, and 
duration of cash flows through physical repositioning and/
or increasing occupancy of the property. Enhancing the 
cash flow streams in turn leads to value creation that is 
not dependent on market growth. Our success as a real 
estate investment firm has its roots in the successful 
owner, operator, and developer experiences of Harbert 
Corporation. Our operational experience as a fully 
integrated development and leasing firm allows us to feel 
very confident in the value-add end of the market. 

Q:  What is the outlook for value-add properties now?

A:  Given where we are in the cycle, the general price recovery 
for all sectors of the market has run its course, and cash 
flow yield is being priced at a premium. We want to be 
where others aren’t. We look for assets where cash flows are 
impaired, but where there is an opportunity to enhance them 
and the pricing makes sense. The potential for improved 
cash flows is higher for value-add assets, and we continue  
to see opportunities across product types and market.

Q:  How about by geography and asset class within the  
value-add sector? 

A:  The multifamily real estate sector has seen the most capital 
inflow. There are still opportunities, but they are fewer 
and farther between. We are finding good opportunities in 
office, and retail is generally improving. As a rule, though, 
we tend to be more defensive. In the current market, we are 
more likely to avoid high growth recovery markets (like 
Phoenix) in favor of markets that might be more stable in 
the downturn (like San Diego).

Q:  How will real estate perform in a rising interest rate 
environment? How could rising inflation expectations impact 
the real estate market? 

A:  In our view, rising inflation will lead to rent growth, a 
positive for the revenue performance of our portfolio. 
Obviously, rising inflation includes some amount of 
economic growth, too. On the other hand, the negative side 
is that cap rates will likely expand, pushing property values 
down. This is probably worse for core real estate managers 
than for us. In the value-add space, we are creating value 
by enhancing cash flow streams, which mitigates downside 
risks, and allows us to underwrite cap rate expansion in  
our base case returns. So, rising inflation is a net positive.

Q:  What are your thoughts on the new administration, as it 
might impact your fund? 

A:  Based on his statements so far, the new president will 
propose and Congress will pass stimulus based on tax cuts, 
infrastructure spending, or both. This fiscal stimulus will 
certainly generate growth in the medium term, although 
the Federal Reserve will continue to pull back on its 
monetary stimulus at the same time. The long-term impact 
on deficits, of course, is another story. A potential wild 
card in all this would be getting into a trade war that might 
impact domestic economic growth.

Jon-Paul Momsen

Editor’s note: Evercore Wealth Management 
supplements its core investment capabilities with 
carefully selected outside funds across the range of the 
firm’s asset classes. The firm now has the opportunity 
to invest in a diverse portfolio of mid-size multifamily, 
office, industrial and retail real estate investments 
through Harbert Management’s United States Real 
Estate Fund VI. Here, we interview Jon-Paul Momsen, 
co-chair of Harbert’s real estate platform.

Q &A with Harbert Management

Q & 
  with Harbert Management

IT-WNTR17_mech_g.indd   12 1/12/17   12:03 PM



13evercorewealthmanagement.com

Q:  The partners of Harbert have a history of investing 
significant amounts of personal capital alongside their 
investors. How does that shape your risk tolerance?  
Does this change your investment focus? 

A:  We believe that the capital we commit to our own funds aligns 
our interests with other limited partners. As an investment 
team, we have always thought from a principal’s perspective, 
not as an asset aggregator. For us, the investment decision is 
all about the risk-return profile. We don’t chase returns, and 
we are cognizant of risk and capital preservation.

Q:  Private real estate is a long-term investment, sometimes 
more than five to seven years. Over that time period, 
economic cycles can change significantly. How do you invest 
throughout the cycle? What sort of assumptions do you make 
about economic growth and/or recovery when evaluating 
opportunities? 

A:  First, when we underwrite, we don’t underwrite underlying 
broad market return growth to drive our business plans. 
Whatever the market does, it shouldn’t materially change 
our return profiles. If the market is robust, that’s gravy. If the 

market struggles, it shouldn’t matter, as we don’t underwrite 
growth to drive our business plans in the first place. Second, 
we want to mitigate the exit risk of cap rate movements. If 
cap rates stay low or compress, property values rise, which 
is a windfall to the fund. If cap rates expand, we’ve already 
mitigated that right from the outset in our underwriting.  
 
Furthermore, we always underwrite long enough duration on 
our business plan to make sure it can hold its head up over 
a longer periods. In a good cycle, we may take advantage of 
it through earlier-than-planned exits. We have consistently 
underwritten expansionary cap rates. Assets in Fund VI 
already have cap rate expansion priced in, and we will 
moderate our investing pace based on where we are in the 
market. The way we underwrite means we will invest less 
going into the peak. Finally, we don’t put too much debt on  
our properties, so we are never forced by our lenders to act.

For questions about the Harbert fund and about the  

Evercore Wealth Management Efficient Architecture 

investment platform, please contact Stephanie Hackett  

at stephanie.hackett@evercore.com.

Real Estate Terms You Need to Know
Commercial real estate property types/sectors: 

•  Commercial office

•  Multifamily apartments, student or senior housing facilities

•  Industrial

•  Storage

•  Retail

•  Hospitality, lodging or hotel

Real estate investment strategies:

•  Core and Core-Plus: Stabilized, fully leased, secure properties in 

major core markets. Includes properties with long-term leases 

in place to high-quality tenants and Class A buildings in highly 

desirable locations. Properties are generally well-kept and require 

little to no capital improvements. Considered to be the least risky 

segment, with predicable cash flows but less capital appreciation.

•  Value-Add: Properties that have some existing cash flows, but a 

discounted valuation due to lower occupancy rates, neglect or lack 

of capital investment, and/or fatigued ownership. Potential for 

increased cash flows over time by making capital improvements 

or repositioning the property. This could include making physical 

improvements to the property that will allow it to command higher 

rents, increasing occupancy to higher-quality tenants, or improving 

the management of the property. Projects often use medium to high 

leverage to finance. Higher risk, but potential for higher returns. 

•  Opportunistic: Properties that have little or no cash flows, are 

often overleveraged, and need significant capital investment or 

repositioning in order to realize their potential. Properties are often 

fully vacant or still in development. Projects often require high 

leverage and are subject to less favorable debt terms and higher 

interest rates than more stabilized properties. Highest risk strategy, 

but potential to generate substantial appreciation in value. 

Capitalization Rates (or cap rates): 

The rate of return on a real estate investment property based on the 

income that the property is expected to generate. The cap rate is the ratio 

of the Net Operating Income (or NOI) to the property’s value, and is often 

used to estimate the investor’s potential return on her or his investment. 

Cap rates and price/earnings multiples are inversely related. To put 

it another way, as cap rates go up, the valuation multiple goes down. 

Therefore, if cap rates are compressing, that means the property values 

are being bid up and the market is heating up. If cap rates are expanding 

due to rising interest rates, property values are being pushed down. 

– Stephanie Hackett
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U.S. residents, like U.S. citizens living 
around the globe, are taxed on their 
worldwide income. These individuals are 
also entitled to an indexed exemption 
from estate and gift tax of $5,490,000 
(up from $5,450,000 in 2016). In contrast, 
a non-domiciled U.S. resident (someone 
who lives in the United States without  
the intention to remain) has an estate  
tax exemption of just $60,000. Even  
non-resident aliens may find their estates 
subject to U.S. estate tax if they own 
tangible property located in the  
U.S. at the time of their death. Also,  
non-resident alien parent or grandparent 
who wishes to make gifts to family 
members in the United States can create 
tax issues for the U.S. beneficiaries.

A Delaware Dynasty Trust is an attractive 
solution for multinational families, as  
a non-resident alien grantor can create 

A U.S. non-grantor trust suits families 
who would not mind giving up all rights, 
title and interest in the trust principal. 
For example, a British subject with 
two children settled in the New York 
area can transfer $5 million to a U.S. 
non-grantor trust, and the trust can 
grow estate, gift and GST tax-free in 
perpetuity and provide for generations 
of U.S. domiciled family members. A 
domestic non-grantor trust is treated 
as a separate entity, and the trust will 
be subject to U.S. income tax on its 

and fund a perpetual trust for the benefit  
of current and future generations of  
U.S. resident family members, while 
mitigating or even avoiding associated 
tax issues. These trusts can be drafted 
to be exempt from estate, gift and 
generation-skipping taxes while 
incorporating advisor provisions, 
providing flexibility to accommodate  
the changing needs of the beneficiaries. 
There is no Delaware income tax 
imposed, unless the beneficiaries  
actually reside in Delaware. 

There are essentially three trust options 
for non-resident alien grantors interested 
in establishing a Delaware Dynasty Trust: 
a U.S. non-grantor trust, a foreign grantor 
trust, and a foreign non-grantor trust. 
Deciding among them will depend  
on each family’s specific circumstances 
and goals. 

Lost in much of the rhetoric on immigration is the fact that thousands of  

high net worth families send authorized family members to the United States 

each year, to further education, join or start a business, or simply reunite  

with their families. While aspects of moving to the United States may soon 

become more challenging, proper trust and tax planning can go a long way  

in easing their path to U.S. residency.

Coming to America:  
Funding a U.S. Trust
 By Darlene Marchesani

Trust & Family Wealth Services 

$60,000
the indexed exemption from estate tax

for non-domiciled U.S. residents

S. non-grantor tru
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Darlene Marchesani is the Chief Trust Officer of 

Evercore Trust Company of Delaware. She can be 

contacted at darlene.marchesani@evercore.com.

worldwide income and capital gains, 
subject to a deduction for distributions 
of the trust’s distributable net income to 
its beneficiaries. 

A foreign grantor trust is a foreign 
trust for tax purposes using domestic 
law, such as Delaware law.  This type 
of trust is not treated as a separate 
entity. Instead, all of the income and 
deductions are attributable to the 
grantor, who is usually not subject to U.S. 
taxation. There are two ways to create a 
foreign grantor trust: a revocable trust, 
and a non-revocable trust where only 
the grantor and the grantor’s spouse 
are beneficiaries during the grantor’s 
lifetime. Once the grantor dies, the trust 
converts to a non-grantor trust and 
becomes a separate taxpayer for U.S. 
income tax purposes.  

Non-resident alien grantors may make 
gifts of intangible property (bank 
deposits and treasury bills) as well as 
gifts of stock of U.S. corporations to a 
Delaware Dynasty Trust, as such assets 
are not taxable for U.S. asset gift tax 
purposes. However, he or she will be 
subject to U.S. gift tax on transfers of 
U.S.-sitused property, such as real estate 
in the United States or tangibles located 
in the United States.  

A foreign non-grantor trust best suits 
families who hold foreign assets, but 
who want to transfer wealth to U.S. 
beneficiaries. Foreign grantor trusts 
and foreign non-grantor trusts are only 
subject to U.S. income tax on certain 
types of U.S. source income. The biggest 
concern with foreign non-grantor trusts 
is the treatment of income that has 
been accumulated in the trust and then 
distributed to a U.S. beneficiary in a later 
year. Unlike domestic trusts, foreign 
trusts that pay out accumulated income 
distributions cause the U.S. beneficiaries 
to face negative tax implications, 
including interest due on the tax liability 

from the time the income would have 
been distributed.  

There are a number of important 
features in these trusts. The grantor can 
name a trust protector, an investment 
advisor, and a distribution advisor 
to manage the various functions of 
the trust. (For practical purposes, a 
U.S. citizen or resident acting as an 
investment advisor will qualify the 
trust as a domestic trust.) A properly 
drafted trust in a flexible jurisdiction 
like Delaware, with qualified trustees 
and competent trust protectors, 
investment advisors, and distribution 
advisors, can easily react to a changing 
environment under the new presidential 
administration and possible changing 
tax regimes. It’s also important to note 
that trust modifications, including 
decantings, mergers and non-judicial 
settlement agreements, are available 
under the Delaware law. 

Delaware offers a number of attractive 
solutions to multinational families and 
to those who are moving here. (We will 
address planning for prospective high 
net worth immigrants to the United 
States in the next edition of Independent 
Thinking.) Families who are interested in 
creating a Delaware trust for the purpose 
of transferring wealth to family members 
in the United States should contact their 
Wealth Advisor and their attorney.
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There’s always someone richer, or thinner, or – as is increasingly the case – 

younger. And there’s always someone smarter. Some investment managers, 

somewhere, must have increased their equity exposure ahead of the  

U.S. election, especially in financial and defensive stocks. 

Sustaining  
Investment Portfolios
 By Jeff Maurer

Perspectives on Wealth

Very few saw the  
election results coming 
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Jeff Maurer is the CEO of Evercore Wealth 

Management and the Chairman of Evercore 

Trust Company. He can be contacted at 

maurer@evercore.com.

Are we disappointed that we weren’t 
among them, given how things turned 
out? We are always disappointed 
when we fail to make the appropriate 
investment decisions for our clients.  
But this election cycle was not one of 
those times. 

Most market observers believed that 
a Clinton victory would produce slow 
and measured financial growth and 
a continuation of the current market 
environment. Those same market 
soothsayers believed a Trump victory 
would produce a volatile market with  
a negative shock.

Most of our clients, reasonably enough, 
believed the polls and thought a 
Clinton victory likely, although some 
were worried that Trump could win and 
sought our advice on how to protect their 
portfolios. We examined hedging tools 
and determined it would cost 4%-5% of 
the equity value of a portfolio to protect 
that portfolio against a market drop 
greater than 4%. We advised those clients 
that the cost to hedge was far too great. 

On the evening of the election when 
markets determined Trump was going to 
be our next president, the Dow futures 
fell nearly 900 points. No surprises there. 
On the next day, Wednesday, the Dow 
soared 257 points, or 1.4%, to brush up 
against an all-time high. (The S&P 500 
and the Nasdaq also rose, albeit by not 
as much.) Very few saw it coming, and the 
ones who did are probably also very rich, 
very thin, and very young. 

In short, our approach paid off. Not 
because we had a crystal ball – most of us 
expected Clinton to win too – but because 
thoughtful asset allocation is the best 
tool any investor has to meet their goals. 

At Evercore Wealth Management, we 
evaluate each asset class based on their 
likely returns over the next 10 years (their 

return characteristics), on their riskiness 
(volatility), on how they fit together with 
other assets (correlation), and on how 
easily can they be sold (liquidity) and how 
they are taxed. Once we fully understand 
our clients’ goals and match them with a 
long-term asset allocation, we generally 
are slow to make changes to that asset 
allocation. We know that it is unlikely  
that we – or just about anyone else – will 
make the correct decision to sell an asset 
class right before it goes down and  
to purchase it right before it goes up.  
Most of our clients are individuals, and  
we also have to take into account the  
tax consequences of a sale.

Do we totally ignore markets? Of course 
not. We are always looking at relative 
valuations and economic conditions, 
and questioning our own capital market 
assumptions. But we try to have our  
clients fully invested in the appropriate 
asset allocation for their goals and  
risk tolerance, and to produce the best 
risk-adjusted and tax-efficient returns over 
time. (See the list of our current asset 
classes on page 4 and the accompanying 
article by our CIO on page 2 of this issue 
of Independent Thinking.) 

Drawdowns, such as those that occurred 
when the technology bubble burst and 
during the Great Recession, illustrated in 
the chart above, are unavoidable. Although 
we attempt to fine-tune our exposure, 
our clients’ portfolios will survive them. 
Indeed, if the allocations are kept intact, on 
average they should be ahead of the game 
again within 36 months of the drawdown.

As of this writing, we appear to be hovering 
around a peak or at least heading in that 
direction. Our clients, most of whom have 
a least 50% of their portfolios invested in 
growth assets, are enjoying the fruits of this 
post-election rally. And, as we discuss in 
several articles in this issue of Independent 
Thinking, it’s possible that the markets will 
stay elevated for some time. We are ready 
for that – and for the inevitable troughs. 

Our world is far too complicated for  
us to imagine that we will always get it 
right. Appropriate asset allocation is how 
we deal with it. 

100% Bonds 50/50 Bonds/
Stocks 100% Stocks

9/2000 – 9/2002 +23.4% -16.3% -44.7%

10/2007 – 2/2009 +6.1% -27.1% -50.9%

Peak-to-trough returns for a simple mix of stocks and bonds

It is possible that the  
markets will stay elevated  
for some time
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Instead of summarily terminating access after 
death, the new laws provide a three-tiered 
approach to determine a fiduciary’s access to 
digital data: 

•  An individual’s direction to access to a 
fiduciary will prevail after his or her death as 
long as the tool provided the individual with 
the ability to modify or delete. Facebook  
and Google currently offer this tool. 

•  Absent an online tool, or use of that tool, the 
direction established in a will or trust, power 
of attorney or other record will be respected. 

•  In the absence of the above, the rights 
established in a terms of service 
agreement will determine a fiduciary’s 
rights to the digital data. 

Individuals who decide to disclose digital 
assets to their fiduciary rightly wonder how 
much information to disclose. 

Limited, or catalog, disclosure provides 
information that identifies each person with 
whom the individual has had electronic 
communication, the time and date of the 
communication, and the electronic address 
of the person or entity. This information is 
helpful to the fiduciary in determining the 
entities, such as Amazon and eBay, with  
which the person had transacted business. 

Full content provides the complete 
substance of the digital asset. Effectively, 
the fiduciary will be able to see the 
substance of an email, or the actual digital 
photo in a cloud server. Many financial 
institutions give individuals the option  
to opt out of paper statements, allowing  
a fiduciary full content disclosure that  
can help uncover assets.

As this area of law and best practice evolves, 
individuals should avail themselves of 
online tools that grant or restrict authority, 
whenever it is offered. Consult your estate 
planning advisor about the laws in your 
state and to ensure that a directive is made 
in the appropriate documents to eliminate 
any confusion regarding your intention of 
partial or full access to digital data. 

Hey! You! Get Off  
of My (Digital) Cloud
 By Julio Castro

Julio Castro is a Partner and Wealth & Fiduciary 

Advisor at Evercore Wealth Management. He 

can be contacted at julio.castro@evercore.com. 1  Pew Research, 2015.

It’s unlikely that Mick Jagger and Keith 
Richards of the Rolling Stones were thinking 
about Internet privacy laws when they wrote 
their famous lyrics over 50 years ago. But for 
many of us, the sentiment is all too apt. 

Our lives are increasingly transacted online. 
Over 85% of adults now use the Internet, and 
72% are using some form of social media.1 
In the months since we last wrote about 
this issue (Independent Thinking, Spring 
2016), states including New York, California, 
Minnesota and Florida have enacted 
legislation specifically addressing access 
to digital assets. Understanding these laws 
helps individuals and families preserve their 
personal and financial information. 

Historically, digital custodians have denied 
families access to manage the contents of  
a deceased individual’s digital assets and 
even the legal right to the digital information. 
These rights are typically governed by  
a terms of service, also referred to as an 
end licensing agreement, which controls 
the relationship between the individual  
and the digital custodian. The newly 
enacted statutes, which vary by state, 
generally provide workable solutions to 
effectuate the disclosure. 

72%
of adults are now using social media
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Each state has its own intestacy rules, 
and these rules can lead to unintended 
consequences for a decedent’s family. 
In some states, a surviving spouse won’t 
inherit everything unless the decedent  
has no children or other blood relatives. 
Most states do not regard stepchildren  
as legal heirs, unless the stepparent  
has actually adopted the stepchild 
during his or her lifetime. Non-married 
couples are not generally regarded as 
spouses for inheritance purposes. Also, 
states differ in the process of appointing  
a legal guardian for an orphaned child. 

Very few people want to leave it to the 
courts to decide who inherits, who is 
excluded, and who should be a child’s 
primary caregiver. In failing to plan, 
however, that’s what many people do.

While every estate must go through 
the administrative process known as 
probate, with proper estate planning  

the process can be much faster, simpler, 
and private. Absent a properly executed 
will, courts will not consider charities  
and religious organizations that 
individuals may wish to support through 
their estate. Also, potential estate 
litigation can be avoided by including  
a no-contest clause in a will.

What Does a Will Do?

Generally, a will serves a few key 
purposes:

A will appoints an executor. An executor, 
called a personal representative  
in some states, administers an estate.  
The executor must determine what 
property exists, pay any debts owed 
by the estate, including tax liabilities, 
and distribute assets to the appropriate 
heirs. An executor can be an individual, 
such a family member or trusted advisor, 
or a corporate executor such as a trust 

company. In the absence of a will, the 
courts will appoint an executor. 

A will appoints a guardian. For parents 
of minor children, this is perhaps the 
single most important function of a 
will. A guardian is the person given 
responsibility for minor children in the 
event of the parents’ death. Parents  
can decide who they would want to 
serve in this capacity and memorialize 
this decision in their will. However,  
when a person dies intestate, this 
decision is left to the court, which  
will make its own determination of  
who will serve as guardian.

A will also sets out instructions on the 
distribution of assets at death. Most 
states have rules against completely 
disinheriting a spouse, but beyond  
that, individuals may generally dispose  
of their property at death as they  
see fit. They may choose to include 
people who would not otherwise  

It is a common misconception among Millennials  

that a person without a will does not have an estate 

plan. Everyone has an estate plan, because the law 

regards a person who dies without a will – 55% of all 

Americans, according to the American Bar Association –  

as having chosen state laws of intestacy to govern the 

administration of his or her estate. 

The Ways of a Will
 By Carly McKeeman

55%
of American die without a will
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receive their property under the state 
laws of intestacy, such as stepchildren,  
an unmarried partner, friends, or 
charitable causes. Often, a will creates 
one or more trusts or leaves property  
to pre-existing trusts, to provide for 
loved ones and for charities. 

What Doesn’t a Will Do?

A will, by itself, does not avoid the probate 
process. However, a comprehensive 
estate plan that includes additional 
documents such as a revocable trust 
(called a living trust in some states), 
along with retitling of assets, can 
effectively remove property from 
the probate estate, saving the time 
and expense associated with a court’s 
oversight of an estate. An effective estate 
plan can also preserve privacy, since any 
property passing via intestacy must be 
accounted for in court-filed documents.

A will does not govern retirement 
plans, including IRAs and 401(k)s, or 
life insurance policies. These assets 

distribute directly to the beneficiary 
named on the policy. 

If an estate is subject to state or federal 
estate tax, any tax due will be paid first, 
before property is distributed to the 
beneficiaries named in the will. Wealth 
planning strategies for minimizing 
the tax due, such as lifetime giving, or 
incorporating charitable giving in a will 
can help minimize these taxes. 

Additional Basic Estate 
Planning Documents

In addition to a will, a basic estate 
plan will include an Advance Health 
Care Directive and Power of Attorney 
documents. These documents set 
forth an individual’s wishes regarding 
healthcare decisions and financial 
arrangements in case of emergency, and 
establish who is able to make decisions 
on the person’s behalf in the event of 
death or disability. In addition, the Power 
of Attorney gives another individual the 
authority to access financial accounts, 

which may be necessary to pay for 
medical bills or other expenses in case 
of disability. (See Julio Castro’s article on 
Internet security on page 18.)

Other Considerations

Keep in mind that as circumstances 
change over time, so, too, should an 
estate plan. A move, the birth or adoption 
of a child, the purchase of real estate or 
other significant property, and changes  
in net worth are all key times to revisit  
a will. So is, as Chris Zander writes on  
page 6, a change in government.
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