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In the absence – yet – of 
new tax legislation, families 
face continued uncertainty 
regarding the future of the 
estate and gift tax systems. 
Washington could remain 
in deadlock on this issue, 
of course, but tax changes 
could also be back on the 
agenda soon, along with the 
possibility that they could  
be made retroactive to  
the beginning of the  
year. As it is, the current 
inflation-adjusted exemption 
of $12.06 million is set to 
recede to about $6.5 million 
in 2026.  

A Formula for Maximizing 
Gift Exemptions
 By Alex Lyden-Horn
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2004-2005 $1,500,000 48-47%

2006-2008 $2,000,000 46-45%

2009 $3,500,000 45%

2010-2011 $5,000,000 35%

2012 $5,120,000 35%

2013 $5,250,000 40%

2014 $5,340,000 40%

2015 $5,430,000 40%

2016 $5,450,000 40%

2017 $5,490,000 40%

2018 $11,180,000 40%

2019 $11,400,000 40%

2020 $11,580,000 40%

2021 $11,700,000 40%

2022 $12,060,000 40%

Source: https://www.irs.gov/businesses/small-businesses-self-employed/estate-tax.

Historical Estate Tax Exemption 
Amounts and Rates Per Person:

$12.06MILLION

The current estate and  
gift tax exemption per person
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That’s no reason to rush in, of 
course. Significant wealth transfer 
should always be informed by 
substantive discussions among 
family members, and with the 
family’s wealth and fiduciary 
advisors and other trusted 
members of their team. As 
Jeff Maurer writes on page 20, 
the starting point should be a 
thorough analysis of whether 
the donors can maintain their 
lifestyle after the gift is made. But 
for families who have done the 
planning work and are prepared to 
make gifts, there may be several 
non-tax benefits to be gained by 
gifting sooner rather than later  
(or not at all). 

First, gifting now removes future 
appreciation from the estate. 
Second, it provides current 
creditor protection. Third, it may 
enable the estate to avoid state 
estate or inheritance taxes on the 
gifted assets. 

As for the tax advantages, there 
is a considerable incentive to 
give as much, if not all, of the 
current exemption amount in this 
environment. Look at it this way: 
If you were to make a gift that 
used $5 million of the current 
$12.06 million exemption, and the 
exemption were to be reduced 
to $6 million, your remaining 
exemption at that time would be 

$1 million, putting you in no better 
place than if you had waited. If you 
used the full current exemption, 
the amount over $6 million and less 
than $12.06 million would not be 
subject to any clawback gift tax or 
estate taxation on your death if the 
exemption were later reduced.
 

There are also risks. One danger with 
gifting the entire exemption amount 
is that it leaves little margin of error 
should the IRS adjust the value of the 
gift – any increase in the valuation 
will be subject to an immediate 40% 
gift tax. 

An IRS adjustment is generally not 
an issue with easy-to-value assets, 
such as cash, marketable securities, 
or U.S. treasuries; there are very 
clear valuation guidelines for those 
assets (for example, publicly traded 
securities are simply valued at the 
average of opening and closing 
values on date of gift), which leaves 
little room for an IRS challenge.

Assets without a readily available 
market price must comply with 
the amorphous “willing buyer and 
willing seller” test. Even with a 
comprehensive appraisal performed 
by an experienced appraiser, there 
is always a risk that the IRS will 
challenge the valuation, particularly 
if discounts for lack of marketability 
or control are being used. Also, if the 
gift fully utilizes the exemption, then 
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the gift in the gift tax return so that 
there is no ambiguity.

In the current environment of 
historically high estate and gift 
tax exemptions combined with 
the constant threat of dramatic 
reductions thereto, there is strong 
incentive to make gifts as close as 
possible to the current maximum 
exemption amount. While cash and 
marketable securities can be gifted 
in definite dollar amounts, gifts of 
hard-to-value assets carry the risk 
that the IRS will seek to revalue 
those assets, potentially triggering 
a gift tax liability. In this regard, the 
“defined value” or “formula” gifting 
approach offers an interesting 
mechanism to maximize the use 
of the current exemption amount 
while providing a hedge against IRS 
valuation challenges.
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the IRS has the added incentive of an 
immediate payday if it is successful in 
challenging the valuation.

The easiest solution to the problem 
of revaluation would be to gift only 
easy-to-value liquid assets. However, 
transferring closely held businesses, 
real estate or art often provides the 
best opportunities for valuations that 
allow the donor to take advantage of 
common discount techniques and also 
allow liquid assets to be earmarked 
for living expenses. 

The best way to deal with this 
dilemma is to use the “defined value” 
or “formula” gift approach, which 
allows the taxpayer to maximize 
usage of the available exemption 
while providing safeguards against 
revaluation. Formulas have been 
commonplace in estate planning 
documents for as long as there has 
been an estate tax exemption; for 
example, to calculate the proper 
funding of marital and credit shelter 
trusts. Historically, courts placed 
strict limitations on the formula 
approach for gifting that limited its 
utility. That started changing about 
10 years ago, when a series of court 
cases upheld the use of defined value 
clauses and laid a framework for  
their successful use. It’s important 
to note that, while this approach has 
become more commonplace, it may 
still be subject to IRS scrutiny.

There are two primary approaches 
to formula gifting. The first, more 

conservative approach is to direct 
any excess valuation to a beneficiary 
that would not trigger gift tax. The 
safest option would be a charitable 
beneficiary, as that strategy has 
been approved by the courts and 
is supported by the general public 
policy toward charitable giving. 
However, if donors don’t have the 
requisite charitable intent and a 
specific charity in mind, then this 
approach may generate less in 
benefits than simply paying the 
gift tax. In the absence of a specific 
charitable intent, another option 
would be to have the excess pass  
to a marital trust or an incomplete 
gift trust. That strategy has not been 
fully tested by the courts.

The second, more aggressive 
approach simply ties the transferred 
percentage of the gifted assets to the 
dollar value of such interest as finally 
determined for gift tax purposes. 
This is considered somewhat 
aggressive because the IRS chose not 
to acquiesce to the court decisions 
approving this structure. Still, it is the 
most efficient approach, as it does 
not require use of an alternate for 
any excess valuation, meaning that 
the assets go exactly where you want 
them to go, with no waste.

In either case, it is important 
that the gift instrument clearly 
articulates the specific intent and 
ties the value of the gift directly 
to the value “as finally determined 
for gift tax purposes.” An IRS 
revaluation for gift tax purposes 
does not automatically trigger 
an adjustment under the gift 
documents if that specific language 
is not included. It is also important 
that the characterization of the gift 
as representing a dollar value rather 
than a percentage of interest be 
carried through to the description of 

There is a strong incentive  
to make gifts as close to 
possible to the maximum 
exemption amount.

It is important that  
the gift instrument  
clearly articulates your 
specific intent.

Trust & Family Office Services



Evercore Wealth Management, LLC (“EWM”) is an investment adviser registered with the U.S. Securities and Exchange Commission under the Investment Advisers 
Act of 1940. EWM prepared this material for informational purposes only and it should not be viewed as advice or recommendations with respect to asset allocation 
or any particular investment. It is not our intention to state or imply in any manner that past results are an indication of future performance. Future results cannot be 
guaranteed and a loss of principal may occur. This material does not constitute financial, investment, accounting, tax or legal advice. It does not constitute an offer 
to buy or sell or a solicitation of any offer to buy or sell any security/instrument, or to participate in any trading strategy. The securities/instruments discussed in 
this material may not be suitable for all investors. The appropriateness of a particular investment or strategy will depend on an investor’s individual circumstances 
and objectives. Specific needs of a client must be reviewed and assessed before determining the proper investment objective and asset allocation, which may be 
adjusted to market circumstances. EWM may make investment decisions for its clients that are different from or inconsistent with the analysis in this report. EWM 
clients may invest in categories of securities or other instruments not covered in this report. Descriptions provided in this material are not substitutes for disclosure 
in offering documents for particular investment products. Any specific holdings discussed do not represent all of the securities purchased, sold or recommended 
by EWM, and the reader should not assume that investments in the companies identified and discussed were or will be profitable. Upon request, we will furnish a 
list of all securities recommended to clients during the past year. Performance results for individual accounts may vary due to the timing of investments, additions/
withdrawals, length of relationship, and size of positions, among other reasons. Prospective investors should perform their own investigation and evaluation of 
investment options, should ask EWM for additional information if needed, and should consult their own attorney and other advisors. The S&P 500 is a market-
capitalization weighted index that includes the 500 most widely held companies chosen with respect to market size, liquidity, and industry. Indices are unmanaged 
and do not reflect fees or transaction expenses. You cannot invest directly in an index. References to benchmarks or indices are provided for information only. The 
securities discussed herein were holdings during the quarter. They will not always be the highest performing securities in the portfolio, but rather will have some 
characteristic of significance relevant to the article (e.g., reported news or event, a new contract, acquisition/divestiture, financing/refinancing, revenue or earnings, 
changes to management, change in relative valuation, plant strike, product recall, court ruling). EWM obtained this information from multiple sources believed to be 
reliable as of the date of publication; EWM, however, makes no representations as to the accuracy or completeness of such third party information. Unless otherwise 
noted, any recommendations, opinions and analysis herein reflect our judgment at the date of this report and are subject to change. EWM has no obligation 
to update, modify or amend this information or to otherwise notify a reader thereof in the event that any such information becomes outdated, inaccurate, or 
incomplete. EWM’s Privacy Policy is available upon request. EWM is compensated for the investment advisory services it provides, generally based on a percentage 
of assets under management. In addition to the investment management fees charged, clients may be responsible for additional expenses, such as brokerage 
fees, custody fees, and fees and expenses charged by third-party mutual funds, pooled investment vehicles, and third-party managers that may be recommended 
to clients. A complete description of EWM’s advisory fees is available in Part 2A of EWM’s Form ADV. Trust and custody services are provided by Evercore Trust 
Company, N.A., a national trust bank regulated by the Office of the Comptroller of the Currency and an affiliate of EWM. The use of any word or phrase contained 
herein that could be considered superlative is not intended to imply that EWM is the only firm capable of providing adequate advisory services. This document is 
prepared for the use of EWM clients and prospective clients and may not be redistributed, retransmitted or disclosed, in whole or in part, or in any form or manner, 
without the express written consent of EWM. This document includes projections or other forward-looking statements regarding future events, targets, intentions 
or expectations. Due to various risks and uncertainties, actual events or results may differ materially from those reflected or contemplated in such forward-looking 
statements. There is no guarantee that projected returns or risk assumptions will be realized or that an investment strategy will be successful.

EWM and its affiliates engage in a wide range of activities for their own account, and for their clients and the accounts of their clients, including corporate finance, 
mergers and acquisitions, equity sales, trading and research, private equity, and asset management and related activities. The observations and views expressed 
herein have been prepared by the individual author and, unless otherwise specifically stated, are solely those of the individual author and not EWM or any of its 
affiliates or any of their respective personnel. Other professionals of EWM and its affiliates may provide oral or written advice, services, market commentary, 
trading strategies and other material to clients that reflect observations and views that are contrary to those expressed herein. The author of this material may have 
discussed the information contained herein with others within or outside EWM and the author, EWM and/or such other persons may have already acted on the basis 
of this information (including by communicating the information contained herein to other customers of EWM and its affiliates). Any references made to awards or 
rankings are not an endorsement by any third party to invest with EWM and are not indicative of future performance. Current or prospective clients should not rely 
on awards or rankings for any purpose and should conduct their own review prior to investing.

© 2022 Evercore Wealth Management LLC. All rights reserved. All other marks are the property of their respective owners.

NEW YORK
55 East 52nd Street
New York, NY 10055
212.822.7620

Jay Springer
Partner
212.822.7621
springer@evercore.com

MINNEAPOLIS
150 S. Fifth Street, Suite 1330
Minneapolis, MN 55402
612.656.2820

Martha Pomerantz
Partner
612.656.2821
martha.pomerantz@evercore.com

TAMPA
4030 Boy Scout Boulevard, Suite 475
Tampa, FL 33607
813.313.1190

Julio Castro
Partner
813.313.1192
julio.castro@evercore.com

SAN FRANCISCO
425 California Street 
Suite 1500
San Francisco, CA 94104
415.288.3000

Keith McWilliams
Partner
415.288.3010
keith.mcwilliams@evercore.com

WILMINGTON
Evercore Trust Company, N.A.  
300 Delaware Avenue, Suite 1225
Wilmington, DE 19801
302.304.7362

Alexander Lyden-Horn  
Director of Delaware Trust Services 
and Trust Counsel
302.304.7369
alexander.lydenhorn@evercore.com

EDITORIAL AND MEDIA
Aline Sullivan 
Editor
203.918.3389
aline.sullivan@evercore.com

PALM BEACH
515 North Flagler Drive, Suite 702
West Palm Beach, FL 33401
561.812.1010

Michael Cozene
Partner
561.812.1010
michael.cozene@evercore.com




