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Objectives

1. Provide a basis of Florida malpractice legislation

2. Provide recommendations for NPs to reduce their risk of exposure 

to a lawsuit

3. Identify circumstances by which NPs have been sued

4. Identify key risk management tools NPs can incorporate into their 

practice to help improve patient safety, enhance quality of care, 

and reduce risk and error



Who is                         ?

▪ Provider of Medical Malpractice Insurance (Professional 

Liability)

▪ 500,000+ RN, CNA, LPN/LVN, NP, CNS, & CRNAs

▪ Serving nursing professionals for 40+ years

▪ Sister organization, HPSO, insures 350,000 other allied 

healthcare professionals. i.e., Acupuncture to X-ray Tech

▪ ~25,000 healthcare businesses, practices & schools
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Key Terms

Claim – An incident that has been reported to the insurance company, which may or may not 

lead to a complaint or lawsuit

Closed Claims – In terms of this discussion, complaints or lawsuits that have ended 

(judgement, settlement, closed without action)

Complaint – a complaint to the ruling body against a healthcare practitioners license

Negligence - is a failure to exercise the care that a reasonably prudent person would exercise 

in like circumstances. In tort law, negligence applies to harm caused by carelessness, not 

intentional harm. 

Indemnity - monies paid on behalf on a NSO/CNA insured nurse in the settlement or 

judgment of a claim. 

Expenses - refers to the monies used to manage the claim (attorney fees, expert witness, 

etc.).



Trivia Question

Which day of the week are you 

most likely to have an ‘incident’ 

that results in a malpractice 

lawsuit?

.



Most Frequent Date of Loss

Professional Liability Closed Claims

.

Data 2011 to 2013 as of Nov 2013

Saturday

Friday

Thursday

Wednesday

Tuesday

Monday

Sunday



Best Practices to Prevent Malpractice 

Lawsuits

• Quality documentation

• Compliance with state Practice Act

• Compliance with policies and procedures 

• Excellent communication

• Appropriate incident reporting

• Confidentiality



Trivia Question

What is the statute of limitations 
for filing a malpractice lawsuit?



Trivia Question

Statute of limitations for Florida
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Nurse Practitioner Claim Report: 4th Edition
Focus on medication-related claims

– Within the NSO and CNA 4th edition claims analysis for nurse 

practitioners, medication-related claims represented 29.4% of closed 

claims. 

– The overall frequency of medication-related allegations in the current 

report (29.4 percent) has nearly doubled since the 2012 report (16.5 

percent). 

– By highlighting closed nurse practitioner medicated-related events that 

resulted in financial loss or expenses, we highlight the types of 

situations most likely to have serious adverse outcomes for patients 

and create liability exposures for nurse practitioners. 
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Case Study
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Medical 
Malpractice

Duty
Nurse-patient 
relationship 
must exist

Breach
Standard of 
care was not 

met

Cause
Injury  was 

caused by the 
nurse's error

Harm
Injury resulted 
in significant 

damages



Case Study

• An insured nurse practitioner, working at a college infirmary, was 

asked by a maintenance employee at the clinic for a terbinafine 

prescription for fungal toe infection. 

• The nurse practitioner advised him to see his primary care provider 

for the prescription, but the employee explained that his primary 

care provider would not see him because of money owed. 

• The nurse practitioner reluctantly agreed to a one-time 

prescription, but informed the employee that he would need to 

arrange with his regular practitioner for any further treatment. 

15



Case Study

• Later that day, the pharmacy contacted the nurse practitioner 

about changing the prescription from terbinafine ($400) to 

ketoconazole ($40). 

• The nurse practitioner agreed to the medication change, but told 

the pharmacist that the employee would need bloodwork prior to 

beginning the prescription. 

• The following day the nurse practitioner ordered baseline serum 

liver enzymes, which were normal. 

• She then verbally instructed the employee to avoid alcohol and 

contact his primary care provider for monitoring and follow-up. 

16



Case Study

• A month later, the nurse practitioner left her employment at the 

college and had no further contact with the employee, who never 

followed up with his primary provider. 

• As a result, he suffered liver failure and needed an organ 

transplant due to acute hepatotoxicity. 

• When the lawsuit was filed against the nurse practitioner, she 

stated she never thought of the employee as a patient and had 

only prescribed him the medication as a favor. 
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Case Study

• Our insured testified that she approved the one-time refill of the 

prescription, which the employee filled. 

• No liver functions were performed before or after the refill and the 

only time he sought medical attention when was he was in liver 

failure. 

• The employee was never able to work after his liver transplant and 

had three minor children living at home. 
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Do You Think The NP Was Negligent?

• Do you believe that the nurse practitioner was negligent?

• Do you believe that any other practitioners or parties were 

negligent?

• Do you believe that an indemnity and/or expense payment was 

made on behalf of the nurse practitioner?

• If yes, how much? 
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Allegations

▪ Failure to secure an adequate history

▪ Failure to secure a thorough examination on a patient

▪ Failure to warn and advise a patient of risk involved in the use of 

medications

▪ Failure to properly monitor a patient on a medication that can cause 

organ failure 
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The Resolution

▪ After six years of defending the claim, the claim settled with 

indemnity and legal fees totaling more than $850,000.

Figures represent only the payments made on behalf of our 

nurse practitioner and do not include any payments that may 

have been made by the NP’s employer or payments from any 

co-defendants. Amounts paid on behalf of the multiple co-

defendants named in the case are not available.
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Risk Control Recommendations

▪ Discuss with the patient the need to be compliant of medical 

treatment and appropriate follow-up.  Use language (spoken, 

written) the patient can understand. 

▪ Use caution when prescribing medications with known toxicity side 

effects, if a patient has difficulty being medically adherent.

▪ Order and follow up with all indicated monitoring tests and 

document results in the patient healthcare information record. 

▪ Consult with a pharmacist as needed, documenting all 

communication.

▪ Remain current regarding clinical practice, medications, biologics 

and equipment related to the diagnosis and treatment of illnesses and 

conditions encountered in one’s specialty.
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Risk Control Recommendations

▪ Be cautious about treating or providing care to family, friends or 

co-workers. While it is not always easy to say no to requests from 

relatives and friends, the situation may cloud professional judgment 

and lead to ethical lapses. 

▪ Politely decline any suggestions or recommendations from a 

patient that could jeopardize their safety or lead to later questions 

about one’s clinical expertise and/or judgment.

▪ Refrain from personal relationship outside of the care setting with 

patients and their family members.
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NP

CLAIM METRICS
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All Claims at a glance
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Severity by Allegation
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Severity by Allegation
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Coverage TIP

Named Insured on Employers 

Policy



You started a new job. Are you still covered 

by your old employer for:

Lawsuits brought after you left?

… Maybe

.



What Type of Coverage Does Your Employer Have?

▪ “Occurrence” Policy

– Covers claims that occurred during the policy term. 

▪ “Claims-Made” Policy

– Covers claims that occur and are filed during the term 

of the policy.

.



Claims-Made Policy Coverage Example

▪ Coverage thru your employer ends the day you leave unless you or the practice purchases “Tail” 

coverage.

▪ Tail coverage extends coverage after the policy has ended.

If employed, has your facility agreed/stated they will purchase tail coverage to cover you should you ever leave?

.

Start job

Leave 

employer/start 

new job

January 

2016
January 

2020

An 

incident 

occurs

If lawsuit is brought 

forth prior to leaving 

- covered

If lawsuit brought 

after leaving –

Not Covered



True or False?

▪ You need to have provided care to a patient to be sued.

▪ False



Case Study
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Case Study

• A 55-year-old female presented to an urgent care facility for 

treatment of a sinus infection and upper respiratory problem that 

had been ongoing for over two weeks. 

• The patient was treated by a nurse practitioner, who diagnosed 

bronchitis and ordered ceftriaxone and steroid intramuscular (IM) 

injection. 
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Case Study

• The patient’s health information record noted an allergy to 

cephalosporin. The insured NP recalled questioning the allergy 

during the assessment and the patient replied that she suffered a 

rash several years ago, but the last two times she had taken a 

cephalosporin antibiotic she did not have any problems. 

• Unfortunately, the insured NP failed to document this discussion 

with the patient.  The patient received the two IM injections and 

without being monitored for any length of time left the facility. 

35



Case Study

• The patient then walked to a restaurant across the street and, 

while ordering her meal, went into respiratory distress. 

• The restaurant called 911, summoning an emergency 

management team, which gave the patient 0.5 mg of epinephrine 

IM. 

• Upon arrival at the hospital the patient was intubated, became 

unresponsive and died soon after. The cause of death was ruled 

as anaphylaxis. 

• Once the insured NP learned of the patient’s response to the 

medication, she went back into the electronic healthcare record 

and documented that the nurse failed to monitor the patient per 

facility protocol.
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Do You Think The NP Was Negligent?

• Do you believe that the nurse practitioner was negligent?

• Do you believe that any other practitioners or parties were 

negligent?

• Do you believe that an indemnity and/or expense payment was 

made on behalf of the nurse practitioner?

• If yes, how much? 
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Allegations

▪ Failure to secure an adequate history

▪ Failure to perform a thorough examination on a patient

▪ Failure to warn and advise a patient of risk involved in the use of 

medications

▪ Failure to properly monitor a patient on a medication that can cause 

organ failure 
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The Resolution

▪ Mediation was completed and a settlement included indemnity and 

legal fees totaling $1,018,148.

Figures represent only the payments made on behalf of our 

nurse practitioner and do not include any payments that may 

have been made by the NP’s employer or payments from any 

co-defendants. Amounts paid on behalf of the multiple co-

defendants named in the case are not available.
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Risk Management Comments

▪ The claim was difficult to defend for many different reasons.  

▪ Defense counsel had problems finding an expert that would defend the 

antibiotic ordered by the NP. One expert felt that he could defend the 

insured NP’s decision of prescribing that particular antibiotic in an 

emergency situation where the patient would be monitored.  However, 

in an outpatient (non-urgent) setting, there are many other antibiotics 

that would have been sufficient to treat bronchitis.  

▪ The expert was also concerned that the insured NP’s self-serving 

documentation was unnecessary and gave the appearance of being 

defensive.  

▪ During deposition, a nurse employed by the urgent care center blamed 

the NP for the incident and mentioned several other medication-related 

near-misses. 

▪ The NP blamed the nurse that administered the injection for not having 

the patient wait in the office 20 minutes per the urgent care’s policy 

requirements. 
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Risk Control Recommendations

▪ The Institute for Safe Medication Practices (ISMP) lists the 

following risk strategies regarding “Allergy Never Events” for 

business owners and prescribing practitioners.  Additional 

information on ‘Allergy Never Events’ can be found at 

https://www.ismp-

canada.org/download/safetyBulletins/2016/ISMPCSB2016-10-

AllergyNeverEvents.pdf

▪ Confirm and update each patient’s medication allergy record 

whenever a medical history is obtained and at each transition in 

care. Because allergies can develop at any time and patient recall may 

be unreliable, confirm medication allergies and reactions using a 

standardized process. This helps to ensure that each patient’s record 

is current and complete. 
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Trivia Question

What is the average 
length of time for a 
malpractice case?
(From initial Summons to 

resolution)

3 years



The Resolution

▪ Thanks to the successful legal defense,

– No indemnity payment was made on behalf of the 

nurse practitioner

– However, expenses to defend the case exceeded 

$350,000 over the nine years of litigation.

Figures represent only the payments made on behalf of our nurse 

practitioner and do not include any payments that may have been made by 

the NP’s employer or payments from any co-defendants. Amounts paid on 

behalf of the multiple co-defendants named in the case are not available.



Risk Control Recommendations

▪ The following measures can help enhance both patient compliance and 

legal defensibility in the event of a claim:

– Document all patient-related discussions, consultations, clinical 

information, treatment orders made and other actions taken, including 

the supporting rationale and decisionmaking process.

– Adhere to relevant documentation standards, including state and 

local regulations, professional organization guidelines and employer 

protocols. If these differ, follow the stricter requirements.

– Review the recommended care plan with patients and have them 

confirm in writing that they agree to the plan and understand their 

responsibilities.

– Discuss potential barriers to compliance with treatment 

recommendations, including financial/insurance concerns and 

logistical issues.



Risk Control Recommendations

▪ Talk to patients about the importance of compliance, and document this 

discussion in the healthcare record.

▪ If noncompliance continues, provide a written description of the potential 

harmful consequences. Ask patients to sign the document, then give them a 

copy and place the original in the healthcare information record.

▪ Assess the risk involved in continuing to provide care to chronically 

noncompliant patients. In some cases, it may be necessary to suspend or 

terminate the practitioner-patient relationship, in accordance with written 

practice policies.

▪ If patients are noncompliant for financial reasons, discuss available options, 

including manufacturer drug-provision arrangements, state and local 

agencies, and federal assistance programs.



Risk Control Recommendations

▪ A complete and accurate health information record is the best legal defense. If 

a patient is chronically noncompliant, providers should protect themselves 

against potential liability by documenting these behaviors and demonstrating 

the patient’s pattern of resisting medical advice.



Trending

Malpractice Lawsuits from Opioid addiction



.

Claim Scenario



Case Study

• A 15-year-old male patient came into an after-hours pediatric clinic 

with reports of an itchy rash on his abdomen, legs and feet. 

• The patient was evaluated by a primary care certified nurse 

practitioner (insured). 

• The nurse practitioner diagnosed the patient with allergic contact 

dermatitis from poison oak and prescribed Triamcinolone 

acetonide 0.1 percent cream to affected area twice a day and 

Benadryl 25 mg by mouth, twice-a-day. The cream prescription 

was sent electronically to a local pharmacy. 
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Case Study

• According to the patient’s mother, as she and the patient were 

leaving the clinic she remembered that Benadryl made the 

patient’s heart race.  

• She asked the front desk clerk if the nurse practitioner could 

prescribe something different for the patient.  

• The nurse practitioner was in a room with another patient when the 

clerk asked about changing the prescription. 
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Case Study

• When the clerk returned, she informed the mother that the nurse 

practitioner agreed to change the prescription and that the new 

medication would be sent to the pharmacy. 

• The mother asked the clerk what medication the nurse practitioner 

prescribed. She stated that she didn’t remember, but it started with 

an “H”. 
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Case Study

• The clinic used scribes to document examinations, treatments, and 
prescriptions. 

• The healthcare record reflected a scribe changed the Benadryl 25 
mg medication order mistakenly to Hydralazine 25 mg (an 
antihypertensive) twice-daily for two-weeks (30 tablets), instead of 
Hydroxyzine 25 mg as the nurse practitioner requested. 

• The medication error went undetected until the mother called the 
clinic a few months later. 

• The patient’s mother advised the clinic’s office manager that the 
patient had suffered from severe episodes of hypotension, vertigo, 
and light-headedness that required hospitalization. 

• A few months later, the patient filed a lawsuit against the nurse 
practitioner, the clinic, and the pharmacy that filled the medication. 
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Do You Think The NP Was Negligent?

• Do you believe that the nurse practitioner was negligent?

• Do you believe that any other practitioners or parties were 

negligent?

• Do you believe that an indemnity and/or expense payment was 

made on behalf of the nurse practitioner?

• If yes, how much? 

53



Risk Management Comments

• At the time the lawsuit was filed, the nurse practitioner no longer 

worked for the clinic. He did not feel that the clinic would represent 

his best interest as his professional relationship with the office 

manager was contentious.

• The nurse practitioner did not remember the patient. However, his 

name appeared on the patient’s healthcare record for the date of 

the incident. 

• The scribe’s name was not identified on the healthcare record and 

the clinic did not require that the scribes sign the healthcare 

record. Because of this, it was unclear which scribe mistakenly 

entered the wrong medication as there were several working at the 

clinic at the time of the incident.
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Risk Management Comments

• A defense expert asked to review the claim agreed with the care 
provided by the NP.  However, the expert could not fully defend the 
NP’s practice of not reviewing and verifying the scribe’s entries.  

• The expert felt that if the NP had reviewed the information the 
scribed entered, he would have learned of the prescribing error and 
notified the pharmacy and/or warned the patient not to take the 
medication.  

• The expert testified that both the pharmacy and the clinic shared 
responsibility for the incident. He stated that the pharmacy should 
have confirmed the medication order with the NP prior to filling, as 
Hydralazine is not a medication typically used in pediatric patients. 
He confirmed that the use of medical scribes is acceptable, but the 
clinic hired scribes with no experience and the training they received 
once hired did not prepare them for the clinic’s pediatric patient 
population. 
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Allegations

• Failure to properly evaluate the patient

• Failure to properly treat the patient

• Failure to properly prescribe medication to the patient

• Failure to convey appropriate information to patient

• Failure to have proper procedures in place to avoid mistakes 

and/or improper prescribing practices

• Failure to contact the patient in a reasonable time to advise of the 

improper prescription 
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The Resolution

▪ After a year of defending the claim, there was a joint settlement 

between the nurse practitioner, the clinic, and the pharmacy. While 

the pharmacy’s and clinic’s settlement amounts are not known, 

Indemnity and legal fees for the NP totaled more than $35,000.

Figures represent only the payments made on behalf of our 

nurse practitioner and do not include any payments that may 

have been made by the NP’s employer or payments from any 

co-defendants. Amounts paid on behalf of the multiple co-

defendants named in the case are not available.
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Risk Control Recommendations

▪ Prescribe the right drug, for the right patient, in the right dosage, the 

right route, at the right times, for the right duration and for the right 

indication. The following strategies can help reduce the likelihood of drug-

related error:

– Include the purpose of the medication on the prescription.

– If an electronic order entry system is in use, double-check the selected 

drug and dosage, as error is always one click away.

– Comply with established standard for educating and informing patients 

and families about prescriptions, including the brand names and 

generic names, the purpose of the medication, realistic expectations 

regarding drug efficacy, potential side effects, and indications for 

contacting the prescriber or seeking emergency assistance.
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Risk Control Recommendations

▪ Follow documentation standards established by professional 

organizations. 

▪ Document all patient-related discussions, consultations, clinical 

information and actions taken including any treatment orders provided.

▪ Authenticate any documentation written by ‘scribes’.  

▪ Monitor the patient care environment to ensure privacy and safety. If 

there are safety concerns, act as the patient’s advocate in ensuring patient 

safety and the quality of care received.
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Thank you!

www.nso.com/NPclaimreport

Questions?
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Disclaimer

• The purpose of this presentation is to provide general information, rather than advice or opinion. It 

is accurate to the best of the speakers’ knowledge as of the date of the presentation. Accordingly, 

this presentation should not be viewed as a substitute for the guidance and recommendations of a 

retained professional and legal counsel. In addition, Aon,  Affinity Insurance Services, Inc. (AIS), 

Nurses Service Organization (NSO) or Healthcare Providers Service Organization (HPSO) do not 

endorse any coverage, systems, processes or protocols addressed herein unless they are 

produced or created by AON, AIS, NSO, or HPSO, nor do they assume any liability for how this 

information is applied in practice or for the accuracy of this information.

• Any references to non-Aon, AIS, NSO, HPSO websites are provided solely for convenience, and 

AON, AIS, NSO and HPSO disclaims any responsibility with respect to such websites.  To the 

extent this presentation contains any descriptions of CNA products, please note that all products 

and services may not be available in all states and may be subject to change without notice. Actual 

terms, coverage, amounts, conditions and exclusions are governed and controlled by the terms 

and conditions of the relevant insurance policies. The CNA Professional Liability insurance policy 

for Nurses and Allied Healthcare Providers is underwritten by American Casualty Company of 

Reading, Pennsylvania, a CNA Company.  CNA is a registered  trademark of CNA Financial 

Corporation. © CNA Financial Corporation, 2018.

• NSO and HPSO are registered trade names of Affinity Insurance Services, Inc., a unit of Aon 

Corporation.  Copyright © 2018, by Affinity Insurance Services, Inc. All rights reserved.
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