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LIABILITIES OF DIRECTORS 
 
Q 216. WHEN MAY A DIRECTOR BE HELD LIABLE FOR A 

DEBTS 
 
A.  

1. A company is a legal entity separate from its directors and 
shareholders and the directors and shareholders are not held liable 
for the debts of the company, unless it is a personal liability 
company. 

 
2. However, there are provisions in the Tax Administration Act of 2011 

where personal liability may arise. 
 

3. Every company has a representative taxpayer, and that is the 
person who is responsible for paying tax acts as an agent on behalf 
of the company. The representative taxpayer of a company is the 
public officer who is designated in the IT77C form completed by the 
company when it registers as a taxpayer and is most likely to be a 
director of the company. A representative taxpayer becomes 

remains unpaid, the representative taxpayer: 
 

3.1. alienates, charges or disposes of amounts in respect of 
which the tax is chargeable; or 

 
3.2. parts with funds in his possession which could have been 

used to pay the tax. 
 

4. Another instance of personal liability arises where a person, which 
may include a director or shareholder, knowingly assists in 
dissipating the assets of the company in order to obstruct the 
collection of a tax debt due by the company. In such circumstances 
that person becomes liable, along with the company, for the tax 

available to pay the tax debt. 
 

5. A person who controls, or is regularly involved in, the management 
of the overall financial affairs of a taxpayer is personally liable if that 
person was negligent or fraudulent in the payment of the tax debts 
of the taxpayer. Thus, if a company is placed in voluntary 
liquidation, circumstances may arise where the shareholders 
become liable for an outstanding tax debt, if within 1 year of the 
winding-up of a company, the shareholders received assets of the 
company in their capacity as shareholders, while the tax debt 
existed at the time they received such assets. In this case, 
shareholders may be liable to pay the tax debt. 
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Q 217. WHAT PROTECTION DOES THE 2008 COMPANIES ACT PROVIDE 
FOR COMPANIES AND DIRECTORS? 

 
A.  

1. Indemnification 
2. Insurance 
3. Restitution 
4. Relief / absolution by court 
5. Ratification by shareholders 
6. Business judgment rule 
7. Whistle blower protection 

 
Source:  Sections 20(2), 76(4) and (5), 77, 78 and 159 of the  
  Companies Act, Act 71 of 2008 

 
 
Q 218. WHAT ARE THE LIABILITIES OF DIRECTORS?  
 
A. DELICTUAL LIABILITIES 
 

1. According to the Act, directors may be held liable for any loss, 
damages or costs sustained by the company as a consequence of 
any breach of any provisions of the Act and any provision of the 

 
 

2. What is important for directors of profit and non-profit companies to 
know is the provisions of section 77(3), whereby a director will be 
liable for any loss, damage or costs sustained by the company if 
he: 

 
2.1.  was acting in the name of the company knowing that he 

lacked the authority to do so; 
 

2.2.  
is being conducted in a manner prohibited by section 22(1), 

with gross negligence; with the intent to defraud any 
person; for any fraudulent purpose; or unable to pay the 

normal course of business; 
 

2.3.  is a party to an act or omission by the company despite 
knowing that the act or omission was calculated to defraud 
a creditor, employee or member of the company, or, had 
another fraudulent purpose; 

 
2.4.  signed, consented to, or authorised the publication of any 

financial statements that were false or misleading in a 
material respect. 

 
3. Where more than one director was party to any of the above, all 

such persons will be held liable provided it is for the same 
contravention. 
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4. Provided there was no wilful misconduct, or, a wilful breach of trust, 

a court may on any terms relieve a director from these liabilities if 
he: 

 
4.1. acted honest and reasonably; or 

 
4.2. it would be fair to excuse the director given the 

circumstances. 
 

 CRIMINAL SANCTION 
 

1. One of the stated objectives of the 2008 Companies Act was to 
decriminalise company law. The Companies Act, 1973 had 
numerous provisions providing for criminal liability. The 2008 
Companies Act provides for far fewer offences and the main 
offences provided in the Act are the following: 

 
1.1. Section 26(9): Request for Access to Any Record in 

terms of Section 31 
 

It is an offence for a company to fail to accommodate any 
reasonable request for access, or to unreasonably refuse 
access, to any record that a person has a right to inspect or 
copy in terms of section 26 or section 31, or to otherwise 
impede, interfere with, or attempt to frustrate, the 
reasonable exercise by any person of the rights set out in 
section 26 or section 31 - section 29(6). 

 
1.2. Section 28(3): Accounting Records 

 
 It is an offence for: 

 
1.2.1 any person  

records - section 28(3)(b); 
 

1.2.2 a company with the intention to deceive or  
mislead any person, 

 
1.2.2.1 to fail to keep accurate or complete 

accounting records  
- section 28(3)(a)(i)(aa); 

 
1.2.2.2 to keep records other than in the 

prescribed manner and form, if any 
- section 28(3)(a)(i)(bb); 

 
1.2.2.3 to falsify any of its accounting records, 

or permit any person to do so  
- section 28(3)(a)(ii). 

 
The Commission may issue a compliance notice, as 
contemplated in section 171, to a company in respect of 
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any failure by the company to comply with the requirements 
of section 28, irrespective whether that failure constitutes 
an offence in terms of section 28(3). 

 
1.3. Section 29(6): Financial Statements  

 
 A person is guilty of an offence if the person is a party to 
the preparation, approval, dissemination or publication of: 

 
1.3.1 any financial statements, including any annual 

financial statements contemplated in section 30, 
knowing that those statements fail in a material way 
to comply with the requirements of section 29(1), or 
are materially false or misleading, as contemplated 
in section 29(2) - section 29(6)(a)(i) and (ii); or 

 
1.3.2 a summary of any financial statements, knowing 

that the statements that it summarises do not 
comply with the requirements of section 29(1), or 
are materially false or misleading, as contemplated 
in section 29(2), or the summary does not comply 
with the requirements of section 29(3), or is 
materially false or misleading - section 29(6)(b)(i) 
and (ii). 

 
For the purposes of section 29(6) a person is a party to the 
preparation of a document contemplated in section 29(6), if 
the document includes or is otherwise based on a scheme, 
structure or form of words or numbers devised, prepared or 
recommended by that person, and the scheme, structure or 
form of words is of such a nature that the person knew, or 
ought reasonably to have known, that its inclusion or other 
use in connection with the preparation of the document 
would cause it to be false or misleading - section 214(2)(a) 
and (b). 

 
1.4. Section 31(4): Access to Financial Statements and 

Related Information  
 

 It is an offence for a company to fail to accommodate any 
reasonable request for access, or to unreasonably refuse 
access, to any record that a person has a right to inspect or 
copy in terms of section 31 or otherwise impede, interfere 
with, or attempt to frustrate the reasonable exercise by any 
person of the rights set out in section 31 - section 31(4). 

 
1.5. Section 32(5): Use of Company Name and Registration 

Number  
 

1.5.1 In terms of section 32(1), a company or external 
company must provide its full registered name or 
registration number to any person on demand, and 
not misstate its name or registration number in a 
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manner likely to mislead or deceive any person. 
Contravention of section 32(1) is an offence. 

 
1.5.2 In terms of section 32(2), if the Commission has 

issued to a company a registration certificate with 
an interim name, as contemplated in section 
14(2)(b), the company must use its interim name, 
until its name has been amended. Contravention of 
section 32(2) is an offence. 

 
1.5.3 In terms of section 32(3), a person must not use 

the name or registration number of a company in a 
manner likely to convey an impression that the 
person is acting or communicating on behalf of that 
company, unless the company has authorised that 
person to do so, or use a form of name for any 
purpose if, in the circumstances, the use of that 
form of name is likely to convey a false impression 
that the name is the name of a company. 
Contravention of section 32(3) is an offence. 

 
1.5.4 In terms of section 32(4), every company must 

have its name and registration number mentioned 
in legible characters in all notices and other official 
publications of the company, including such notices 
and publications in electronic format as 
contemplated in the Electronic Communications 
and Transactions Act, and in all bills of exchange, 
promissory notes, cheques and orders for money 
or goods and in all letters, delivery notes, invoices, 
receipts and letters of credit of the company. 
Contravention of section 32(4) is an offence. 

 
1.6. Section 213: Breach of Confidence 

 
1.6.1 It is an offence to disclose any confidential 

information concerning the affairs of any person 
obtained in carrying out any function in terms of the 
Act, or as a result of initiating a complaint, or 
participating in any proceedings in terms of the Act. 

 
1.6.2 Section 213(1) does not apply to information 

disclosed: 
 

1.6.2.1 as contemplated in section 206(2)(e)(i) 
or (ii) or 212(5) to (7) - 
section 213(2)(a); 

 
1.6.2.2 for the purpose of the proper 

administration or enforcement of the 
Act - section 213(2)(b); 
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1.6.2.3 for the purpose of the administration of 
justice - section 213(2)(c); 

 
1.6.2.4 at the request of the Commission, the 

Panel, an inspector or investigator, the 
Companies Tribunal, or a court entitled 
to receive the information - 
section 213(2)(d); 

 
1.6.2.5 when required to do so by any court or 

under any law - section 213(2)(e). 
 

1.7. Section 214(1): Falsification of Accounting Records of 
Company  

 
1.7.1 In terms of section 214(1)(a), a person is guilty of 

an offence if the person is a party to the falsification 
of any accounting records of a company. 

 
1.7.2 In terms of section 214(1)(b), a person is guilty of 

an offence if the person with a fraudulent purpose, 
knowingly provided false or misleading information 
in any circumstances in which the Act requires the 
person to provide information or give notice to 
another person. 

 
1.7.3 In terms of section 214(1)(c), a person is guilty of 

an offence if the person was knowingly a party to 
an act or omission by a company calculated to 
defraud a creditor or employee of the company, or 
a holder of the 
another fraudulent purpose. 

 
1.7.4 In terms of section 214(1)(d), a person is guilty of 

an offence if the person is a party to the 
preparation, approval, dissemination or publication 
of a prospectus or a written statement 
contemplated in section 101, that contains an 

section 95. 
 

 In terms of section 
a statement that is misleading in the form and 
context in which it is made, subject to sections 
95(3) and 95(4). 

 
 Section 95(3) provides that an untrue statement is 

regarded to have been included in a prospectus, 
written statement, or summary directing a person to 
either a prospectus or written statement, if it is 
contained in any report or memorandum, that 
appears on the face of the prospectus, written 
statement, or summary, or that is incorporated by 
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reference within, or is attached to or accompanies, 
the prospectus, written statement or summary. 

 
 Section 95(4) provides that an omission from a 

prospectus or written statement of any matter that, 
in the context, is calculated to mislead by omission 
constitutes the making of an untrue statement in 
that prospectus or written statement, irrespective of 
whether the Act requires that matter to be included 
in the prospectus or written statement. 

 
1.7.5 For the purposes of section 214(1)(d), a person is a 

party to the preparation of a document 
contemplated in section 214(1)(d), if the document 
includes or is otherwise based on a scheme, 
structure or form of words or numbers devised, 
prepared or recommended by that person, and the 
scheme, structure or form of words is of such a 
nature that the person knew, or ought reasonably 
to have known, that its inclusion or other use in 
connection with the preparation of the document 
would cause it to be false or misleading. 

 
1.8. Section 214(3): Compliance Notice 

 
It is an offence to fail to satisfy a compliance notice issued 
in terms of the Act, but no person may be prosecuted for 
such an offence in respect of a particular compliance notice 
if the Commission or Panel, has applied to a court in terms 
of section 171(7)(a) for the imposition of an administrative 
fine in respect of t  comply with that 
notice - section 214(3). 

 
1.9. Section 214(4): Contravention of Section 99: General 

Restrictions on Offers to Public 
 

Section 214(4) provides that a person who contravenes 
section 99 (1), (2), (3), (4), (5), (8) or (9) and, if that person 
is a company, every director or prescribed officer of the 
company who knowingly was a party to the contravention, 
is guilty of an offence, and liable to any other person for 
any losses sustained as a consequence of that 
contravention. 

 
 

1.9.1 In terms of section 99(1), a person must not offer to 
the public any securities of any person unless that 
second person is a company, and in the case of a 
foreign company, a copy of its Memorandum of 
Incorporation or comparable governing document, 
and a list of the names and addresses of its 
directors, has been filed within 90 (ninety) business 
days before the offer to the public is made. 
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1.9.2 In terms of section 99(2), a person must not make 

an initial public offering unless that offer is 
accompanied by a registered prospectus. 

 
1.9.3 In terms of section 99(3), except with respect to 

securities that are the 
public offering, a person must not make a: 

 
1.9.3.1 primary offer to the public of any listed 

securities of a company, otherwise than in 
accordance with the requirements of the 
relevant exchange, or unlisted securities of 
a company, unless the offer is 
accompanied by a registered prospectus 
that satisfies the requirements of section 
100; or 

 
1.9.3.2 secondary offer to the public of any 

securities of a company, unless the offer 
satisfies the requirements of section 101. 

 
1.9.4 In terms of section 99(4), a person must not issue, 

distribute, deliver or cause to be issued, distributed 
or delivered a letter of allocation unless it is 
accompanied by all documents that are required, 
and have been filed, in the case of unlisted 
securities, or approved by the relevant exchange, 
in the case of listed securities. 

 
1.9.5 In terms of section 99(5), a person must not issue, 

distribute or deliver or cause to be issued, 
distributed or delivered, any form of application in 
respect of securities of a company, unless the form 
is accompanied by a registered prospectus in the 
case of a primary offering, or a written statement 
that satisfies the requirements of section 101, in the 
case of a secondary offering, and bears on the face 
of it the date on which the prospectus in respect of 
those securities was filed. 

 
 The abovesaid does not apply if the form of 

application was issued either in connection with a 
genuine invitation to enter into an underwriting 
agreement with respect to the securities, or in 
relation to securities that were not offered to the 
public. 

 
1.9.6 In terms of section 99(8) and (9), a person must not 

issue a prospectus or a document that purports to 
be a prospectus, or a document that may 
reasonably be misapprehended to be intended as a 
prospectus, unless it is a registered prospectus. 
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 A prospectus may not be registered unless the 

requirements of the Act have been complied with 
and it has been filed for registration, together with 
any prescribed documents, within 10 business days 
after the date of that prospectus. 

 
 
 
Q 219. WHAT IS THE APPROACH TAKEN BY THE 2008 COMPANIES ACT 

WITH REGARDS TO DIRECTORS  LIABILITY? 
 
A.  

1. The Act reflects a trend towards personal liability for directors, and 
the requirement of a high standard of conduct. The Act sets out 
qualifications and disqualifications of directors in terms of section 
69. 

 
2. Director  

 
2.1.  Director in section 1 means a member of the board of a 

company, as contemplated in section 66, or an alternate 
director of a company and includes any person occupying 
the position of a director or alternate director, by whatever 
name designated. 

 
2.2.  Director in section 75 includes an alternate director, a 

prescribed officer and a person who is a member of a 
board committee, irrespective of whether the person is also 

 
 

2.3.  Director in section 76 includes an alternate director and a 
prescribed officer or a person who is a member of a 
committee of a board of a company, or of the audit 
committee of a company, irrespective of whether or not the 

 
 

2.4.  Director in section 77 includes an alternate director and a 
prescribed officer or a person who is a member of a 
committee of a board of a company, or of the audit 
committee of a company, irrespective of whether or not the 

 
 

2.5.  Director in section 78 includes a former director and an 
alternate director, and a prescribed officer or a person who 
is a member of a committee of a board of a company, or of 
the audit committee of a company, irrespective of whether 

 
 

3. Furthermore, section 69 specifically states that a company may in 
its Memorandum of Incorporation impose additional grounds of 
ineligibility or disqualification on its directors, and set out minimum 
qualifications to be met by directors of that company.  
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4. A person who becomes ineligible or disqualified while serving as a 

director ceases immediately to be a director. A person is ineligible if 
the person is: 

 
4.1. a juristic person; 

 
4.2. an unemancipated minor or under similar legal disability; or 

 
4.3. does not satisfy any qualification set out in the 

Memorandum of Incorporation. 
 

5. The Act sets out disqualifications as follows: 
 

5.1.  Ineligibility  
 

5.1.1. A person is ineligible to be a director of a company 
if the person:  

 
5.1.1.1. is a juristic person;  

 
5.1.1.2. is an unemancipated minor, or is under 

a similar disability; or  
 

5.1.1.3. does not satisfy any qualification set 

Incorporation.  
 

5.2.   Disqualification  
 

5.2.1. A person is disqualified to be a director of a 
company if:  

 
5.2.1.1. a court has prohibited that person to be 

a director, or declared the person to be 
delinquent in terms of section 162, or in 
terms of section 47 of the Close 
Corporations Act, 1984 (Act 69 of 
1984); or  

 
5.2.1.2. subject to sections 69(9) to 69(11), the 

person: 
 

5.2.1.2.1. is an unrehabilitated 
insolvent;  
 

5.2.1.2.2. is prohibited in terms of any 
public regulation to be a 
director of the company; 
 

5.2.1.2.3. has been removed from an 
office of trust, on the 
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grounds of misconduct 
involving dishonesty; or  
 

5.2.1.2.4. has been convicted, in the 
Republic or elsewhere, and 
imprisoned without the 
option of a fine, or fined 
more than the prescribed 
amount, for theft, fraud, 
forgery, perjury or an 
offence:  

 
a) involving fraud, 

misrepresentation or 
dishonesty;  
 

b) in connection with the 
promotion, formation or 
management of a 
company, or in 
connection with any act 
contemplated in 
section 69(2) or section 
69(5) or  
 

c) under the Companies 
Act, the Insolvency Act, 
the Close Corporations 
Act, the Competition 
Act, the Financial 
Intelligence Centre Act, 
the Financial Markets 
Act, or Chapter 2 of the 
Prevention and 
Combating of 
Corruption Activities 
Act, as contemplated in 
section 69(8)(a) and 
(b).  

 
5.3.      No Appointment or Election as Directors of the 

Company  
 

5.3.1. In terms of section 69(2), a person who is ineligible 
or disqualified, as set out in section 69 must not be 
appointed or elected as a director of a company, or 
consent to being appointed or elected as a director 
or act as a director of a company.  

 
5.3.2. In terms of section 69(3), a company must not 

knowingly permit an ineligible or disqualified person 
to serve or act as a director. 
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5.3.3. In terms of section 69(4), a person who becomes 
ineligible or disqualified while serving as a director 
of a company ceases to be entitled to continue to 
act as a director immediately, subject to section 
70(2).  

 
5.3.4. In terms of section 69(5) a person who has been 

placed under probation by a court in terms of 
section 162, or in terms of section 47 of the Close 
Corporations Act, 1984 (Act 69 of 1984), must not 
serve as a director except to the extent permitted 
by the order of probation.  

 
5.3.5. In terms of section 69(11), a court may exempt a 

person from the application of any provision of 
section 69(8)(b), as set out hereabove.  

 
Source: Section 77 of the Companies Act, Act 71 of 2008 

 
 
 
Q 220. MAY A DIRECTOR OF A COMPANY BE CHARGED FOR DOUBLE 

LIABILITY SIMULTANEOUSLY FOR THE SAME OFFENCE? 
 
A. Yes. Because of the agency principle of governance (i.e. directors act 

as agents on behalf of the owners of the business), directors are 
accountable to the shareholders for their actions. At the same time, the 
company is a separate legal entity and the directors are officers, 
trustees and employees of the company. 

 
This puts the directors in a position of double liability. First, any acts of 
misconduct, fraud and negligence on their part are on behalf of the 
company in terms of their trustee position  here the company is liable. 
At the same time, in terms of their custodianship and fiduciary duties to 
shareholders, they are personally liable for their own fraud and 
negligence, because they have failed to look after the interests of the 
shareholders. In this regard, they are unable to hide behind the 
corporate veil. This second relationship ensures that directors who act 
fraudulently and negligently are dealt with and receive their just rewards 
on an independent basis. This intervention is particularly necessary, as 
in most cases the company is controlled by the directors, who are 
unlikely to bring any actions against themselves. Nothing is stopping 
third parties that have been defrauded, including shareholders and 
stakeholders, from bringing actions against both the company and the 
directors. 
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Q 221. WHAT ARE THE THREE DEFENCES FOR A DIRECTOR? 
 
A.  

(1) Section 76(4)  Business Judgment Rule 
 

1. In respect of any particular matter arising in the exercise of the 
powers or the performance of the function of director, a particular 
director of a company will have satisfied the obligation to exercise 
the powers and perform the function of a director in the best 
interests of the company and with the degree of care, skill and 
diligence that may reasonably be expected of a person carrying out 
the same function in relation to the company as those carried out 
by that director, and having the general knowledge, skill and 
experience of that director if the director:  

 
1.1.  has taken reasonably diligence steps to become informed 

about the matter either:  
 

1.1.1. the director had no material personal financial 
intrest in the subject matter of the decision, and 
had no reasonable basis to know that any related 
person had a personal financial interest in the 
matter; or  
 

1.1.2. the director complied with the requirements of 
section 75 with respect to any interest 
contemplated in section 76(4); and  

 
1.2.   has made a decision, or supported the decision of a 

committee or the board with regard to that matter, and the 
director had a rational basis for believing, and did believe, 
that the decision was in the best interests of the company.  

 
2. The director is entitled to rely on the performance of:  

 
2.1.  one or more employees of the company whom the director 

reasonably believes to be reliable and competent in the 
functions performed or the information, opinions, reports or 
statements provided;  
  

2.2. legal counsel, accountants, or other professional persons 
retained by the company, the board or a committee as to 
matters involving skills or expertise that the director 
reasonably believes are matters within the particular 

the particular person merits confidence; or  
  

2.3. a committee of the board of which the director is not a 
member, unless the director has reason to believe that the 
action of the committee do not merit confidence.  
  

2.4. any of the persons to whom the board may reasonably 
have delegated, formally or informally by course of conduct, 
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functions that are delegable under applicable law; and any 
information, opinions, recommendations, reports or 
statements, including financial statements and other 
financial data, prepared or presented by any of the persons 
specified in paragraphs 2.1  2.3 hereabove.      

 
(2) Section 77(9)  Court Order 

 
3. In any proceedings against a director, other than for wilful 

misconduct or wilful breach of trust, the court may relieve the 
director, either wholly or partly, from any liability set out in this 
section, on any terms the court considers just if it appears to the 
court that: 

 
1.1 the director is or may be liable, but has acted honestly and 

reasonably; or 
 
1.2 having regard to all the circumstances of the case, 

including those connected with the appointment of the 
director, it would be fair to excuse the director. 

 
(3) Section 78(7) -  

 
2. Except to the extent that the Memorandum of Incorporation of a 

company provides otherwise, a company may purchase insurance 
to protect: 

 
2.1 a director against any liability or expenses for which the 

company is permitted to indemnify a director; or 
 

2.2 the company against any contingency including, but not 
limited to: 

 
2.2.1 any expenses that the company is permitted to 

advance or for which the company is permitted to 
indemnify a director; or 

 
2.2.2 any liability for which the company is permitted to 

indemnify a director. 
 

Source:  Sections 76, 77 and 78 of the Companies Act, Act 71 of  
  2008 
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Q 222. MAY A PRIVATE COMPANY OR PERSONAL LIABILITY COMPANY 
PAY A FINE WHICH IS IMPOSED ON THE DIRECTOR OF THAT 
COMPANY, IF THAT DIRECTOR IS THE SOLE DIRECTOR OF THE 
COMPANY AND SOLE SHAREHOLDER OF THE COMPANY? 

 
A. Yes. A company may not directly or indirectly pay any fine that is 

imposed on the director of that company; or on a director of a related 
company. There is one exception to this. The prohibition does not apply 
to a private company or personal liability company if a single natural 
person is the sole director and the sole shareholder of that company, 
and if two or more related natural persons are the only shareholders 
and only directors of the company. 

 
Source:  Section 77 of the Companies Act, Act 71 of 2008 

 
 
 
Q 223. HOW ARE THE DISCLOSURES OF PERSONAL FINANCIAL 

INTERESTS OF DIRECTORS DEALT WITH DIFFERENTLY IN THE 
2008 COMPANIES ACT COMPARED TO THE 1973 COMPANIES 
ACT? 

 
A. A director (including one appointed as a member of a board 

committee), is required to disclose his personal financial interest in 
respect of a matter to be considered at a meeting of the board (this is 
also applicable to a related person to him). He must disclose his 
interest before it is considered by a meeting of the board and recuse 
himself by leaving the meeting, without taking part in the discussion. 
The Companies Act, 1973 did not require the director to recuse himself. 

 
Source:  Section 75 of the Companies Act, Act 71 of 2008 

  
 
 
Q 224. WHAT HAPPENS IN A CASE WHERE THE COMPANY HAS TAKEN 

INSURANCE FOR ITS DIRECTORS TO COVER ITSELF AGAINST 
LIABILITY? 

 
A. A company may not indemnify a director for willful misconduct or 

breach of trust, or for a director acting without proper authority from the 
company, or undertaking a prohibited act (reckless or insolvent trading), 
or for perpetuating a fraudulent act. 

 
 hibits the 

company from purchasing insurance, a company may purchase 
insurance to protect its directors against any liability or expenses for 
which the company is permitted to indemnify its directors or a company 
may purchase insurance to protect the company against any 
contingency including any expenses that the company is permitted to 
advance, or for which the company is permitted to indemnify a director 
or any liability for which the company is permitted to indemnify a 
director. A company is entitled to claim restitution from a director of a 
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company or of a related company for any money paid directly or 
indirectly by the company to, or on behalf of that director. 

 
Source:  Section 78 of the Companies Act, Act 71 of 2008 

 
 
Q 225. WHAT DOES LIABILITY ARISING  MEAN? 
 
A.  

1. Except to the extent that the Memorandum of Incorporation of a 
company provides otherwise, a company may indemnify a director 
in respect of any liability arising other than as contemplated in 
section 78(6). 

 
2. A company is prohibited from indeminifying a director in 

respect of the following instances:  
 

2.1. any liability arising from the wilful misconduct or wilful 
breach of trust on the part of the director;  

 
2.2. any fine that may be imposed on a director of the company, 

or on a director of a related company, as a consequence 
having been convicted of an offence, unless the conviction 
was based on strict liability; 

 
2.3. any liability arising from a direct or indirect consequence of 

the director having  
 

2.3.1. acted in the name of the company, signed anything 
on behalf of the company, or puported to bind the 
company or authorise the taking of any action by or 
on behalf of the company, despite knowing that the 
director lacked the authority to do so;  
 

2.3.2. acquiesced 
business despite knowing that it was being 
conducted in a manner prohibited by section 22(1);  
 

2.3.3. been a party to an act or omission by the company 
despite knowing that the act or omission was 
calculated to defraud a creditor, employee or 
shareholder of the company, or had another 
fraudulent purpose.  

 
3. 

services to the company, and for this reason a company may 
indemnify a director in respect of a liability arising from that 

 
 

Source:  Section 78 of the Companies Act, Act 71 of 2008 
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Q 226. WHAT DOES THE PERSONAL FINANCIAL RISK FOR A DIRECTOR 
OF A COMPANY ENTAIL IN TERMS OF THE COMPANIES ACT? 

 
A.  

1. New remedies are available to aggrieved shareholders and 
stakeholders, e.g. an employee of the company where a director 
has not discharged his duty properly.  

 
2. 

and liquidity test must be met in a few instances, for example in 
terms of section 45 where a company considers financial 
assistance, the solvency and liquidity test must be applied and the 
directors has the duty to oversee that this test is met.  

 
3. There is a new enforcement regime, for example the Companies 

Tribunal, the Companies and Intellectual Property Commission, the 
Takeover Regulation Panel and the Financial Reporting Standards 
Council have been put in place. 

 
4. There are monetary sanctions in the form of administrative fines 

and civil liability against delinquent directors. 
 

Source:  Chapter 7 of the Companies Act, Act 71 of 2008 
 
  


