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DOL Sues Health Plan Alleging SPD 
and Wellness Program Failures 
 
On August 16, 2017, the Department of Labor (“DOL”) filed a lawsuit against Macy’s Inc. Health 
and Welfare plan (and its third party administrators) under ERISA Title I.1  

Specifically, the complaint alleges: 

� the health plan and its fiduciaries failed to follow the written terms of the health plan’s Summary 
Plan Description (SPD) when reimbursing out-of-network claims; and  

� the wellness program that includes a tobacco surcharge violated the HIPAA wellness program 
rules.2 

The complaint alleges breach of fiduciary duty and asks, in part, for readjudication of all out-of-
network claims administered outside plan terms and for restitution of all the tobacco surcharges 
imposed. 

                                                        
1 Acosta v. Macy’s Inc., S.D. Ohio, No. 1:17-cv-00541, complaint filed 8/16/17. 
2 An outcome-based wellness program requires an individual to attain or maintain a specific health outcome (such as not 

smoking) in order to obtain a reward. These programs must comply with five HIPAA requirements. These requirements 
changed pursuant to the ACA for plan years beginning on or after January 1, 2014 and are described below.  

1. Qualify for the reward at least once per year. 
2. Reward does not exceed 30% (or 50% for tobacco cessation). Pre-2014 the cap was 20% for both tobacco and 

non-tobacco related. As the complaint does not allege a violation with respect to the amount of the reward, it is 
assumed there is not a violation of the maximum reward rule.  

3. Designed to promote health and prevent disease. 
4. The reward must be available to all similarly situated individuals and a reasonable alternative available when the 

individual does not satisfy the standard. An employer cannot require verification that the standard is unreasonably 
difficult or medically inadvisable for the individual to satisfy (pre-2014 this was permissible). The full reward must 
be available to individuals who qualify by satisfying a reasonable alternative standard. 

5. Notification of the availability of an alternative is included in plan materials describing the wellness program.  
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FAILURE TO AMEND SPDS  

According to the DOL’s complaint, Macy’s changed the reimbursement threshold for out-of-pocket 
claims from “the lesser of the provider’s normal charge for a similar service or supply or between 
75%-80% of usual and customary charges” to the Medicare Allowable Rate when it is less than the 
provider’s normal charge for a similar service or supply. Allegedly, the SPD was not amended to 
include language describing that the reimbursement for out-of-network claims would be the 
Medicare Allowable Rate when less than provider’s normal charge. Additionally, the health plan 
participants were not provided a copy of any summary of material modification reflecting the change 
in reimbursement. 

WELLNESS PROGRAM FAILURES  

Further, the DOL alleges the tobacco cessation wellness program sponsored by Macy’s did not 
meet the requirements of the wellness regulations to provide a nondiscriminatory wellness program 
for the years 2011 to present day. Briefly, the employer imposed a surcharge on an employee’s 
premium for individuals who were smokers. While such surcharges are permissible, there are 
specific guidelines that must be followed to comply with HIPAA wellness regulations.  

Specifically, the DOL alleges the wellness rules were violated because the program: 

� required covered members participating in a tobacco cessation program to be tobacco free for 
six consecutive months in order to avoid a premium surcharge;  

� did not allow individuals who completed the tobacco cessation program to avoid the entire 
surcharge (i.e., retroactively correct the application of a surcharge); and 

� from 2011-2013, the materials describing the wellness program failed to include a notice of a 
reasonable alternative standard to avoid the surcharge. 

CONCLUSION 

The recent filing by the DOL of this complaint signals the agency has not backed away from 
pursuing ERISA violations against employer-sponsored health plans. It also highlights the 
importance for plans to keep documents up-to-date to ensure administration is consistent with the 
written terms of the plan. Finally, it highlights the importance of following the rules when it comes to 
wellness programs, specifically offering a reasonable alternative to achieve the reward without 
conditioning it on satisfying the original standard (e.g., non smoker status) and making the full 
reward available upon completion of the alternative.  

It will be interesting to see Macy’s response and to follow developments in this litigation and any 
actionable items for plan sponsors.  

For a copy of the complaint, visit: 
https://www.bloomberglaw.com/public/desktop/document/Acosta_v_Macys_Inc_et_al_Docket_No_
117cv00541_SD_Ohio_Aug_16_2017?1503095860.  
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Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or 
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any 
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.  
 
IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein 
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone 
unaffiliated with USI of any of the matters addressed herein or for the purpose of avoiding U.S. tax-related penalties. 
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