
Trespass to Land



Trespass 

Trespass is intentional entry onto P’s land – or ongoing presence there 
– without permission.

• The intent to trespass is irrelevant; 
• Reasonableness is irrelevant;
• Harm is irrelevant;
• You can be liable for trespass if you cause an object to enter the 

property of another
• Mistake is no defense



Another Kind of Trespass
“Sorry, you can’t stay the night”
You invite me onto your property. Then you tell me to leave. I won’t go. 

I stand perfectly still. What result?

Well, I intentionally remains on your land without the right to be there, 
even if I entered rightfully

Sounds like Trespass to me!



Trespass (to land): Intent

I mistakenly wander onto your land. Liability?

Ex: When I was in college, let’s just say that it was really late and I am sure it 
was the exhaustion (you know, of being too studious) that caused me to 
think that the lawn of a fraternity house was my residence. I think I was 
walking home and going up the long hill was just too much, so my 
(studious) mind tricked me into thinking the nearest structure was my 
home.  As I sat there and was kindly told that I should be more comfortable 
at home, I defiantly stated “I am at home!”

LIABILITY?



Frat House Lawn Example (Tresspass Intent)

Yes, as long as I meant to step where I did.

Please don’t tell my mom

this story. 



The Involuntary Trespass
My horse throws me onto your property. Liability?

No. No intent; and it wasn’t voluntary.



Involuntary and Voluntary but Necessary Trespass

reflexively veer my car onto your land to avoid an accident. Liability for 
trespass?

• No. It was intentional, yes, but involuntary.

• If it was voluntary but privileged (I turned to avoid a child – but not 
“reflexively”), I must pay for any actual damage caused.



Consent to Trespass

• Consent may be implied by law where action is necessary to save an 
important interest in person or property, such as an emergency 
situation where the plaintiff is not in the position to consent but a 
reasonable person would conclude that consent would be given. 

• Ex. Owner’s building on fire, hiker’s trespass was consented to as is 
reasonable to conclude that the landowner would consent to having 
the fire put out and trespasser does not have to pay for damages 
since there is consent and it is not merely a privilege. 



Types of Trespass
Little Shop of Horrors
My brick making plant spews soot and noise onto your property and 

says “feed me!” Liability for trespass?

• Liability, probably, for the dust.
• Probably not for the noise (try a nuisance claim).
• Sending objects onto my land is a trespass.



The Necessity Privilege:
Your Ship Comes In

• A trespass or other property tort is excused if 
necessary to protect human life.

• I’m caught in a dangerous storm and moor my ship to 
your dock without permission. You sue for trespass. 
What result?

• No liability. But what if the dock is damaged?
• Then I must pay for the damage.


