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Nuisance

Definition: An unreasonable interference with 
Plaintiff’s use and enjoyment of his land.

Nuisance is not, in itself, a strict liability tort.

So if I spew pollution on P’s land, he has to 
show:

• negligence, or

• intent (knowledge is enough)



Nuisance: Unreasonableness

P can show unreasonable interference two ways:

• Harm to Plaintiff outweigh the utility of 
Defendant’s conduct. Easy example: a spite fence.

• Or the harm is greater than P should have to bear 
without compensation – usually ruinous losses. 

Example: a valuable feedlot destroys the value of 
my house.



Nuisance: Defenses
Sensitive People

Q: The lights at your racetrack are ruining the 
visibility at my drive-in movie theater next 
door.

I sue you for creating a nuisance. What result?

A: No liability. I’m “hypersensitive.”

The test is how a plaintiff or normal sensitivity 
would react.



Let’s try another

• I’m prone to migraines, and sometimes smells 
or normal noises set them off. Upstairs 
neighbor loves to cook smelly food and play 
her radio. This often causes a migraine. 
Nuisance? 



No Nuisance

• Remember, a migraine sufferer isn’t 
necessarily your “average reasonable person”. 
We always have to look at defendant’s right to 
use their property, ie, cooking and playing 
music. 



Nuisance: Defenses

Suppose I move in next to your smelly feedlot, 
then immediately sue you for creating a 
nuisance. You reply: Assumption of risk! What 
result?



Maybe a Nuisance

That’s called coming to the nuisance. It’s hard to 
prove (so it’s probably the wrong answer), and 
it only reduces D’s liability.

So, even though someone “came to the 
nuisance” we still employ the balancing act. 



What about Paint?

Factory manufactures various kinds of paint. Their plant 
had been built in the 1930’s approximately 10 miles from 
the nearest city. The factory chose the particular location, 
away from the city, because making the paint creates a 
particularly unpleasant smelling odor. In the last 10 years 
or so, the city has become a popular residential 
community and residences have spread to within 200 
yards of the factory.

If the factory is sued for nuisance by residents of the 
community, what is their best defense?



Answer Choices

A. The odor causes coughing and wheezing in 
most of the population.

B. Only 1 person in 1,000 is affected by the 
vapor.

C. The factory was built long before the city 
became a residential community.

D. Only the public prosecutor can sue for public 
nuisance.



Answer B

• That means not that many people are 
impacted, thus putting the balancing test in 
favor of manufacturer.  Also, as for “coming to 
the nuisance” , remember that’s not always a 
defense, we STILL have to employ the 
balancing test. 


